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Hon.  JOHN  DAVIS,  District  Jodge. 


Geobge  Sullifan  and  Wife 

V. 

Thomas  L.  Winthrop  and  others. 

Intorast  commences  on  a  pecnniaiy  legacy  at  the  expiration  of  one  year  from  the 
decease  of  the  testator,  whatever  maj  be  the  posture  of  the  estate,  unless  some 
other  period  is  specified  in  the  will. 

Hie  cases  of  infant  children  not  otherwise  provided  for,  and  of  adopted  diildren  un- 
der age,  not  otherwise  provided  for,  are  exceptions  to  the  general  rale. 

Executors  maj  at  their  discretion  pay  over  legacies  at  any  time  within  the  year. 

IVhere  the  executors  invested  certain  sums,  less  than  the  whole  amount  of  the  legiF- 
cy,  in  the  name  of  the  legatee ;  held,  that  this  was  a  payment  of  the  legacy  pro 
tanto,  and  that  the  interest  accruing  upon  these  sums,  within  the  year  from  the 

•    time  of  such  investment,  belonged  to  the  legatee. 

Bill  in  Equity,  the  object  of  which  was  to  ascertain  the 
right  of  the  plaintijSs  to  interest  on  a  legacy  of  20,000  dollars, 
bequeathed  her  by  the  will  of  Mrs.  Sarah  B.  Dearborn. 
There  being  no  important  facts  in  dispute  between  the  par- 
ties, the  cause  was  set  down  for  a  hearing  by  consent  upon 
the  bill  and  answers,  and  was  argued  by  William  Sullivan 
for  the  plaintiffs,  and  by  Hubbard  for  the  defendants. 

VOL.  VI.  1 
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The  bill  was  in  substance  as  follows  :  —  That  Mrs.  Sarah 
Bowdoioy  while  she  was  the  wife  of  the  late  James  BowdotD| 
Esq.,  did|  with  his  consent,  adopt  Sarah  B.  Sullivan,  one 
of  the  complainants,  as  her  child  from  an  early  age,  and 
educated  and  maintained  ber  as  socb,  until  the  time  of  her 
marriage  with  said  George  ;  and  continued  to  treat  said  com- 
plainant as  ber  child  up  to  the  time  of  her  own  decease. 
That  on  tbe  IStb  of  July,  18(2,  said  Sarah  Bowdom,  being 
a  widow  and  having  a  large  real  and  personal  estate,  made 
her  will.     That  on  the  10th  of  November,  1813,  Mrs.  Bow- 
doin,  in  contemplation  of  marriage  with  Henry  Dearborn, 
Esq.,  entered  into  articles  of  agreement,   which   provided 
among  other  things,  that  tbe  will  of  Mrs.  Bowdob  should 
not  be  revoked  by  the  marriage.     That  the  marriage  was 
solemnized  on  the  same  lOth  day  of  November^  and  that  the 
testatrix  Mrs.  Dearborn  died  on  the  23d  day  of  May,  1826, 
and  that  her  will  was  proved  on  the  12th  day  of  June  follow- 
ing (Thomas  L.  Winthrop  and  Richard  Sullivan,  Esqs.,  the 
respondents,  being   the  executors,   and    being   trustees  of 
^20,000  given  by  tbe  will  to  Mrs.  Sarab  B.  SalKran.)   That 
in  the  month  of  July,  1826,  the  complainant,  George  Sulli- 
van, asked  paymeot  of  the  executors  and  trustees  of  the  in- 
terest on  ^20,000,  and  on  the  25th  of  July  $600  were  paid, 
for  which  a  receipt  was  given  in  these  terms.     **  Received  of 
Thomas  L.  Winthrop  and  Richard  Sullivan,  Esqs.,  trustees 
of  Mrs.^  Sarah  B.  Sullivan,  my  wife,  the  sum  of  six  hundred 
dollars  to  be  charged  in  account  as  interest  money  on  the 
fund  bei^ueathed  to  Mrs.  Sullivan  by  tbe  late  Mrs*  Dearborn* 
New  York,  25  July,  1826.   George  Sullivan.''     That  in  Au- 
gust, September,  and  November,  1826,  Messrs.  Winthrop 
and  Sullivan,  tbe  defendants,  as  trustees  under  the  will,  invest- 
ed in  mortgage  and  otherwise  $20,000  in  trust  for  Sarah 
B.  Sullivan ;  and  that  the  same  trustees  received  tbe  interest 
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ud  mcome  of  cbe  funds  Irora  whieb  that  w*veatfn«DC  wm 
made  froa  tbe  testatrix's  decease  to  tbe  tiaoe  of  sueb  kiFeat- 
ment  and  ever  since.  That  tbe  complainants  bed  dewaoded 
the  interest  oa  said  ff^  20,000  from  the  time  of  the  deeease 
of  the  testatrix,  hut  the  trustees  had  declined  payjag  it,  be- 
cause  James  Bowdoin,  the  residuary  legatoe,  claimed  to  bava 
the  whole  ineooM  aad  ioterest  of  tbe  testatrix's  estate  ibr  tbe 
year  following  her  deceaee.  Tbe  complainants  charged  that 
the  intention  of  the  testatcix  was,  that  tbe  said  Sarah  B.  Salli* 
van  should  have  tbe  income  of  said  $  20,000  from  tbe  time  of 
bar  decease,  and  that  tbe  trustees,  and  the  said  residuary 
legatee,  knew  this  to  be  her  intention.  That  tbe  executors 
paid  tbe  legacies  g^ven  by  tbe  wiU,  within  tbe  year  foUowtiq; 
tbe  testatrix's  decease,  and  did  assent  to  the  execution  of  the 
will,  by  making  the  iuFOstmeot  to  tbe  use  of  the  complaino 
ants,  and  paying  a  part  of  tbe  interest  within  tbe  year* 

Tbe  answers  of  tbe  defendants  were  made  separately,  and 
admitted  tbe  principal  facts  stated  in  tbe  bill ;  not  admUting, 
faoweyer,  that  Mrs.  Sarah  B.  Sullivan  was  ever  formally 
adopted  by  tbe  testatrix  as  her  child,  or  that  it  was  intended 
by  tbe  payment  of  tbe  ^600  to  tbe  complainants  to  decide 
€D  the  rigbt  of  tbe  residuary  legatee ;  —  as  evidence  of  which 
tbe  following  receipt  was  introduced : 

'<  Boston,  Nov.  17,  1826.  Received  of  the  executors  of  tbe 
last  will  of  tbe  late  Mrs.  Sarah  Bowdoin  Dearborn,  deceased, 
%  472-67,  which  sum,  with  ^  600  received  in  July  last,  ap- 
pears to  be  the  amount  of  interest  to  tbe  24tb  Nov.  inst. 
on  the  two  legacies  of  $  20,000  each,  bequeathed  by  Mrs. 
Dearborn  to  my  wife,  Sarah  Bowdoin,  and  my  son,  James 
Bowdoia ;  and  I  hereby  promise  and  agree,  that  if  it  be  found 
CO  investigation  that  tbe  legatees  abovenamed  are  not  legally 
eaititled  to  nuterest  as  paid  over  frpon  the  day  of  the  decease 
of  tbe  testatrix,  and  Mr.  Webster  should  so  decide^  in  such 
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event  I  hereby  authorize  the  said  executors,  who  are  also 
trustees  to  the  aboyeuamed  legatees,  to  deduct  the  afore- 
mentioned sums  of  $600  and  $472*67  from  the  interest 
money  now  accruing  on  sums  invested,  or  which  may  here- 
after accrue,  when  the  said  legacies  shall  be  fully  placed  on 
interest,  or  any  part  of  said  sums  according  to  law,  or  as  said 
Webster  shall  decide  may  be.  (Signed)  George  Sullivan." 
The  clause  in  the  will  of  Mrs.  Dearborn,  giving  the  said 
$  20,000  to  Mrs.  Sarah  B.  Sullivan,  appears  in  the  opinion 
of  the  Court. 

The  marriage,  articles,  referred  to  in  the  bill,  recite  among 
other  things,  that  Sarah  Bowdoin  ''  had  conveyed  and  trans- 
ferred all  her  property,  real  and  personal,  unto  Thomas  L. 
Winthrop  and  Richard  Sullivan,  in  trust ;  to  pay  over  the 
income  and  interest  to  her  use  during  coverture,  and  in  case 
said  Henry  Dearborn  shall  survive  said  Sarah,  then  forthwith 
upon  her  decease^  to  convey  and  transfer  the  same,  by  good 
and  sufficient  instruments  of  conveyance,  to  such  person  or 
persons  as  she  may  have  appointed,  and  to  whom  she  may 
have  devised  the  same,  by  her  last  will  and  testament," 
''  such  will  to  be  construed  according  to  the  most  obvious 
meaning  and. intent,  as  expressed  therein,  without  regard  to 
technical  or  formal  inaccuracies  therein." 

William  Sullivan^  for  the  complainants,  contended 
(1.)  That  the  will  and  the  marriage  articles  were  to  be 
taken  together,  and  constituted  but  one  instrument.  That 
the  will  provided  who  should  take,  and  how  much;  and  the 
articles  provided  when  the  bounty  should  be  taken.  That 
the  will  would  have  been  revoked  by  the  marriage,  if  not 
protected  by  the  articles.  That  in  consequence  of  the  mar- 
riage contract  the  will  became  a  testamentary  appointment 
by  a/eme  covert^  and  its  validity  and  effectiveness  depended 
upon  the  articles. 
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That  the  respondents,  Messrs.  Winthrop  and  Sullivan,  were 
to  be  regarded  in  relation  to  this  matter  solely  in  the  light  of 
trustees,  and  not  as  executors.  They  were  not  called  upon  in 
this  suit  to  execute  a  will,  but  to  perform  a  trust.  Middleion 
T.  Crofts^  2  Atk.  661  ;  Southbyv.  Stonehouse,  2  Ves.  611  ; 
Sugden  on  Powers,  331 ;  Bradish  y.  Gibbsy  3  John.  Chanc. 
R.  548  ;   Osgood  v.  Breed,  12  Mass.  R.  525. 

That  if  the  will  and  the  marriage  articles  were  so  to  be 
taken  together  as  contended  for,  then  the  only  question  was 
when  the  bounty  should  be  enjoyed,  and  this  was  repeatedly 
provided  for  in  the  articles.  Besides  which  the  condition  of 
the  estate  (the  whole  being  invested  and  productive)  ;  the  rel- 
ations which  the  parties  sustained  to  each  other ;  the  absence 
of  all  claims  on  the  estate  which  could  impede  an  immediate 
distribution  and  settlement,  show  conclusively  the  intention 
of  the  parties  who  had  the  power  to  order  a  disposal. 

That  the  respondents  (trustees)  show  by  their  conduct,  that 
they  thus  understood  the  intentions  of  Mrs.  Dearborn.  They 
paid  the  legacies  generally  within  the  year.  They  made  in- 
vestments within  the  year  to  the  use  of  Mr.  Sullivan,  the 
complainant ;  and  if  they  were  to  be  considered  merely  in 
the  light  of  executors,  they  thus  assented  to  the  claim  of 
the  complainants,  and  could  not  now  retract  that  assent. 
1  Roper  on  Legacies,  505. 

(2.)  That,  although  it  was  admitted  to  be  the  general  rule  of 
law,  that  executors  shall  be  allowed  one  year  in  which  to  pay 
pecuniary  legacies,  and  that  interest  was  to  commence  from 
the  end  of  that  year,  still  it  was  contended  that  this  rule 
was  made  solely  for  the  protection  of  executors,  and  the  gen« 
eral  benefit  of  the  estate  administered  upon,  to  protect  ex- 
ecutors from  improvident  and  erroneous  payments,  to  enable 
them  to  obtain  a  competent  knowledge  of  the  situation  of  the 
property,  to  pay  off  debts  and  effect  abatements  if  the  assets 
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were  deficient.  That  it  was  a  rule  which  the  executors 
migiit  waive  if  they  thought  fit,  and  that  it  was  their  duty  so 
to  wiire  it  whenever  an  immediate  settlement  and  distriba* 
tioo  could  be  efiected.  That  it  was  neither  equitable  nor 
reasonable  that  a  rule,  made  for  the  protection  of  executori 
and  the  benefit  equally  of  all  persons  interested  in  an  estafte^ 
should  be  so  applied  by  the  executors,  without  any  necessity 
on  their  part,  as  to  benefit  the  residuary  legatee  at  the  ex- 
pense of  all  the  other  legatees.  But,  however  general  might 
be  the  application  of  this  rule  when  no  time  of  payment  was 
fixed  by  the  testator,  yet  when  his  intentions  on  this  point 
were  plainly  expressed  or  could  be  satisfactorily  inferred,  and 
tbe  rights  and  convenience  of  the  executors  admitted  of  their 
observance,  they  must  govern. 

That,  in  the  case  belbre  the  Court,  such  was  the  situation 
of  the  property  that  it  might  be  immediately  and  conveniently 
distributed ;  and  the  condition  of  the  estate,  the  relation  of 
the  parties  to  each  other,  and  the  acts  of  the  executors 
plainly  indicated  what  was  considered  to  be  the  intention  of 
the  testatrix.  But  if  the  marriage  articles  were  to  be  received 
as  explanatory  of  the  will,  then  the  intention  of  the  testatrix 
was  fully  expressed  by  the  terms,  ^^forthwitk  upon  JUn, 
3owdoMM  decease,*^  JSHttoeU  v.  Banuurd,  6  Yes.  Jun.  539 ; 
Enttotsde  v.  Marklandy  6  Yes.  Jua.  528 ;  Stuart  v.  Bruere^ 
6  Yes.  Jun.  529 ;  Feam  v.  Toting,  9  Yea.  Jun.  549 ;  Gi6- 
son  V.  Botty  7  Yes.  Jun.  89 ;  Hutchin  v.  il&uinti^0s,  1  Yes. 
Jun.  3oD. 

That,  in  connexion  with  these  circumstances,  tbe  particular 
relationship  which  the  complainant,  Mrs.  Sullivan,  bore  to 
ibm  testatrix  was  to  be  taken  into  consideration,  as  presenting 
a  substantial  reason  for  the  intention  of  the  testatrix,  that  the 
legacy  left  to  her  should  bear  interest  from  the  dme  of  the 
testatrix's  decease. 
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It  was  further  contended  by  Mr.  SitUivan  that  this  bequest, 
ander  the  circumstances,  might  be  considered  an  anmiitjry 
in  which  case  a  year's  interest  would  be  payable  to  the  an- 
nuitant at  the  expiration  of  one  year  from  the  decease  of  the 
testatrix. 

Huhbard^  tor  the  respondents,  contended, 

That  the  law  was  perfectly  settled,  that  where  a  legacy  is 
gtren  generally  out  of  the  personal  estate,  and  no  time  speci- 
fied for  the  payment  of  it  by  the  testator,  it  was  not  payable 
until  the  end  of  a  year  from '  the  death  of  the  testator,  and 
that  interest  was  not  to  be  allowed  upon  it  until  after  that 
period.  Bird  r.  LocJcey^  2  Vem.  745 ;  SnuU  t.  Dte,  8 
Balk.  415 ;  Bilson  ▼.  Sanden,  Bonb.  240  ;  Maxwell  r.  WiU 
tenhally  2  P.  Williams,  26 ;  Lloyd  r.  WUHtms,  2  Atk.  109; 
BeeJcford  v.  Tobin,  I  Yes.  910;  Hntekin  r.  Manmngian, 
1  Yes.  Jun.  366;  BourJce  v.  RicJcetts,  10  Yes.  Jun.  833; 
Wood  V.  PenoyrOf  13  Yes.  Jun.  826  ;  Pe&rson  t.  Pearson, 
1  Sch.  &  Lefr.  10 ;  Eyre  y.  Gouldingj  5  Binn.  475 ;  iSAeic 
T.  Carr,  3  Mtinf.  10 ;  Listen  v.  Lutpteny  2  John.  Ch.  628 ; 
Van  Bramer  y.  Hoffman^  2  John.  Cases,  200. 

That,  this  general  principle  being  clear,  the  question  was 
whether  there  was  any  thing  in  the  case  at  bar  to  exempt  it 
from  the  operation  of  the  principle. 

That  this  was  not  an  annuity,  but  a  general  devise  of  a 
sum  of  money  to  be  laid  oQt  in  a  particular  manner.  That 
it  was  a  legacy  by  the  terms  of  it,  and  the  trust  was  to  cease 
on  the  death  of  the  husband,  when  the  widow  and  her  chil- 
dren might  spend  the  principal  immediately  if  they  pleased. 
Chief  Justice  TUghman  says,  in  Eyre  ▼.  Ooldingy  5  Bio. 
475,  ^  There  is  a  difference  between  a  legacy  of  a  sum  of 
money  to  one  for  term  of  life,  and  a  bequest  of  a  sum  to  be 
paid  annually  for  life.  In  the  former  case,  the  legacy,  aot 
bebg  payable  till  the  end  of  a  year  from  the  tesutor's  death. 
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carries  oo  interest  for  that  year ;  but  in  the  latter,  the  first 
payment  of  the  annuity  must  be  made  at  the  end  of  the  first 
year." 

That  no  intention  of  the  testatrix,  that  interest  should  be 
paid  on  this  legacy  from  the  time  of  her  decease,  could  be 
fairly  inferred  from  any  expressions  used  in  the  marriage 
aiticles. 

That  there  was  nothing  in  the  case  to  prove  that  Mrs. 
Sarah  B.  Sullivan  was  an  adopted  daughter  of  the  testatrix, 
legally  speaking;  nor  could  the  reason,  which  governs  the 
payment  of  interest  to  a  child,  upon  a  legacy  from  its  parent, 
during  the  first  year  after  the  parent's  decease,  be  applied  in 
this  case,,  viz,  the  obligation  of  the  parent  to  support  the 
child.  The  complainant  in  this  instance  was  married  long 
before  the  decease  of  the  testatrix,  and  was  living  entirely 
independent  of  her. 

That  no  assent  of  the  executors  to  the  payment  of  interest 
could  be  inferred,  taking  all  the  circumstances  of  the  case 
into  view,  nor  would  such  an  assent  now  avail  the  com- 
plainants. 

Story  J.  On  the  18th  of  July,  1812,  Mrs.  Sarah  Bow- 
doin  made  her  will,  and,  among  other  bequests,  made  the 
following : 

"  I  give  and  devise  to  my  beloved,  afifectionate,  worthy 
niece,  Mrs.  Sarah  Bowdoin  Sullivan,  wife  of  George  Sulli- 
van, Esq.,  of  &c.  (who  are  the  plaintiffs),  for  and  during  her 
natural  life  all  my  real  estate  in  Milk  Street,  &c. ;  and  at 
her  death  I  give  the  said  estate  to  her  second  son,  James 
Bowdoin  Sullivan,  &c.  &;c."  ^'  I  give  and  devise  to  Thomas 
L.  Winthrop,  Esq.,  and  Richard  Sullivan,  Esq.,  of  &c. 
(who  are  named  executors  of  her  will),  and  their  heirs,  in 
trust,  for  my  said  affectionate  niece,  Mrs.  Sarah  Bowdoin 


MAY  TERM^  1829. 


Salliran  et  ux,  v,  Wintbrop  et  a^ 


Sullivan,  the  sum  of  20,000  dollars,  to  her  and  her  chil- 
dren for  ever.  It  is  not  for  want  of  regard  or  attachment 
to  George  Sullivan,  Esq.,  husband  to  my  said  niece,  that  I 
give  the  said  20,000  dollars  in  trust  for  her  during  her 
marriage  state,  but  only  on  account  of  the  uncertainty  of 
all  human  events;  therefore  it  is  intended  as  friendship  to 
him,  as  well  as  to  his  said  wife/'  The  testatrix  then  pro- 
ceeds to  bequeath  to  Mrs.  Sullivan  her  household  furniture, 
and  wines,  and  part  of  her  family  linen,  wearing  apparel,  jew- 
elry, plate,  &c.  &c.  The  testatrix  in  November,  1813,  in 
contemplation  of  a  marriage  with  General  Henry  Dearborn 
(which  soon  afterwards  took  effect),  entered  into  certain 
marriage  articles,  to  which  he  was  a  party,  one  principal  ob- 
ject of  which  was  to  secure  the  disposition  of  her  property  in 
conformity  to  her  said  will.  In  these  articles  reference  is 
made  to  the  will,  and  it  is  added,  ^^  Such  will  to  be  construed 
according  to  the  most  obvious  meaning  and  intent  of  her,  said 
Sarah,  as  expressed  therein,  without  regard  to  technical  or 
formal  inaccuracies  therein.''  I  will  only  remark  in  passing, 
that  these  words  can  have  no  effect  to  change  the  construc- 
tion to  be  put  by  the  Court  upon  the  bequests  and  devises  in 
the  will,  since  they  express  no  more  than  the  law  itself  would 
imply  in  cases  of  this  nature.  Nor  does  it  make  any  differ- 
ence in  the  construction  of  this  will,  that  it  now  has  effect  in 
virtue  of  these  articles,  and  not  propria  vigare.  It  must  be 
still  construed,  in  the  same  manner  ^  as  it  originally  was  de- 
signed to  be,  as  a  will ;  for  otherwise,  the  same  paper  would 
at  different  times,  though  unaltered,  require  difierent  inter- 
pretations. 

Mrs.  Dearborn  died  in  May,  18S6,  leaving  General  Dear- 
born her  survivor.  After  her  decease,  the  executors  proved 
the  will  and  took  out  administration  upon  her  estate.  Some 
time  afterwards  a  question  arose  between  the  plaiiitiffii  and 
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the  executors,  whether  the  legacy  of  20,000  dollars  to  Mn* 
Sullivan  was  to  carry  interest  from  the  death  of  the  testatrix, 
or  ffOjD  a  year  after  ber  death.  It  was  finally  submitted  by 
them  to  the  decision  of  the  Hon.  Daniel  Webster,  who  de-' 
pided  that  the  legapy  carried  do  interest  until  afipr  the  year, 
By  the  consent  of  all  parties,  and  especially  of  the  residuary 
legatee  and  devisee  (who  is  one  of  the  defendants  in  the  present 
^ill),  that  award  is  now  surrendered  as  a  defence,  and  the 
cause  is  agreed  to  be  decided  in  the  same  rpunner,  as  if  it 
bad  never  been  made.  All  consideration  of  it  may,  there- 
fore,  at  once  be  laid  out  of  the  case. 

There  ^re  some  circumstances  alluded  to  in  the  bill  an4 
answers,  which  are  relied  upon  by  the  parties,  but  upoq 
which  I  shall  not  dwell,  because  they  do  not,  in  my  judg- 
ment, touph  the  merits  of  the  present  controversy.  Such, 
for  instance,  is  the  suggestiop,  that  &Irs.  Sullivan  was  adopted 
as  a  daughter  by  IVlrs.  Dearborn,  being  in  fact  a  grand  niece. 
Such  an  adoption  is  denied  by  the  answers,  and  is  not  estab- 
lished in  point  of  fact ;  and  the  language  of  the  will  discloses 
sufficiently,  that  the  legacy  is  to  her  as  an  "affectionate 
n^ece,"  and  not,  as  a  daughter,  the  main  or  exclusive  object 
of  ber  bounty.  Again,  the  payment  of  money  by  the  exec- 
utors within  the  year  to  Mr.  Sullivan,  in  part  of  the  interest 
or  income  on  the  30,000  dollars,  is  relied  on.  But  that  pay- 
ment under  the  circumstances  pf  this  case  cannot  he  conclur 
sive  upon  the  residuary  legatee  ;  and  indeed  is  yielded  up  as 
conclusive  by  the  subsequent  receipt  and  agreement  of  Mr. 
Sullivan  himself.  Thep  again,  the  fact,  that  the  personal 
estate  of  the  testatrix  yielded  a  full  interest  or  income  within 
the  year,  or  sufficient  at  least  to  meet  the  interest  upon  the 
pecuniary  legacy  of  IVfrs.  Sullivan,  is  not  material ;  for  her 
right  does  not  depend  upon  the  actual  ppsture  of  the  estate 
ia  tbiff  pwruciUar ;  bat  upon  tbp  general  principl^a  of  law. 
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Neither  is  it  tnaterial,  whether  th^  testatrix  otved  many  debts 
or  ndfie  ;  or  whether  the  funds  or  assets  were  witfarti  the  im- 
mediate reach  of  the  executors,  or  time  must  ehps^  before 
they  6ould  be  got  in.  In  Oibson  v.  Boit,  7  Ves.  89,  95, 
Lord  tUdon  said,  ^^  In  the  common  case  of  debts  and  legacies 
the  same  rule  (as  to  interest)  is  applied  to  cases,  where  the 
debts  cUnnot  be  arranged  for  ten  years,  slnd  where  there  are 
no  debts,  and  the  money  is  immediately  tahgible  ih  the 
funds."  And  in  Peanon  y.  Pearson,  1  Sch.  &  Lefr.  10, 
Lord  Aedeidale  observed,  that  the  legacy  is  payable  out  of  il 
fund,  which  is  yielding  profits,  makes  no  difference.  '^  Noth- 
ing," said  he,  "  can  be  more  settled  than  that  a  man's  saying, 
*  I  direct  all  my  stock  to  be  applied  to  the  payment  of  lega- 
cies,' will  not  make  those  legacies  bear  interest  one  moment 
Sooner  than  they  otherwise  woufd.  Whether  the  fund  bears 
interest  or  not,  is  totally  immaterial  in  the  case  of  pecuniary 
legacies."  And  he  stated  a  case,  where  the  fund  did  not  be- 
come disposable  for  the  payment  of  legacies  till  near  forty 
years  after  the  death  of  the  testator,  and  yet  the  legacies 
were  held  to  bear  interest  from  the  year  after  the  testator's 
death.  Inhere  are  many  cases  to  the  same  effect,  and  it 
would  be  a  waste  of  time  to  go  over  them.*  Webster  v.  Hale, 
8  Yes.  410,  is  a  strong  application  of  the  principle ;  for, 
there,  interest  was  denied  upon  a  legacy  until  after  one  year, 
although  the  testator  directed  it  to  be  paid  to  the  legatee 
"  as  soon  as  possible." 

The  present  b  not  the  ease  of  an  annuity,  (though  it  has 
been  suggested  at  the  bar,  that  it  may  possibly  so  be  construed,) 
for  that  supposes  an  annual  sum  payable  for  years  or  life, 


1  Gibson  o.  Bott,  7  Ves.  89, 92 ;  1  Hovenden's  Supplement  to  Vesey, 
42 ;  Note  to  1  Ves.  366 ;  Wood  v.  Penoyre,  13  Ves.  325, 333 ;  Toller 
on  Ezecators,  B.  3;  ch.  4,  p.  324 ;  2  Hovend.  Suppl.  7,  note  to  7  Ves, 
89;  2  Roper  on  Legacies,  ch.  15,  p.  172,  ei  seq. 
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and  not,  as  here^  a  gross  sum  bequeathed  to  the  use  of  Mrs. 
Sullivan  and  her  children  for  ever.  The  bequest  is  of  the 
80,000  dollars,  and  not  of  the  mere  income  of  that  sum  for 
a  limited  period.  It  is  a  final  and  absolute  gift  of  the  princi- 
pal. I  agree,  that,  in  the  case  of  an  annuity,  interest  runs 
from  the  death  of  the  testator ;  for  otherwise  the  annuitant 
would  not  receive  any  payment  for  the  first  year,  and  the  In- 
tention of  the  testator  is  presumed  to  be,  that  the  annuitant 
should  receive  for  every  year.^  Nor  is  this  the  case  of  a  spe- 
cific legacy  of  property  or  funds  earning  interest.     If  it  were, 

1  agree,  that  whoever  is  entitled  to  the  specific  property  or 
fund  is  entitled  to  the  income  or  increment,  as  an  adjunct.' 

But  this  is  the  case  of  a  pecuniary  legacy  ;  and  no  time  of 
payment,  and  no  interest,  are  provided  for  by  the  terms  of  the 
will.  The  general  rule  certainly  is,  that,  where  no  time  of 
payment  is  provided  for  by  the  terms  of  the  will,  a  pecuniary 
legacy  is  payable  at  the  end  of  the  year  after  the  testator's 
death,  and  not  before.  Lord  Hardvdcke  in  Beckford  v. 
To&jn,  1  Yes.  308,  stated  the  rule  as  clear  in  chancery,  and 
said,  it  was  taken  from  the  ecclesiastical  court,  which  gave 
the  executor  a  year  to  get  in  the  estate,  and  pay  the  legacy, 
before  he  should  be  compelled  to  account.  Lord  Redesdakf 
in  Pearson  v.  Pearson,  I  Sch.  &  Lefr.  10,  attributes  the 
same  origin  to  it.  But  whatever  may  be  the  origin  of  the 
rule,  it  is  irrevocably  fixed  as  a  general  rule,  and  is  not  now 

1  Gibson  «.  iBott,  7  Ves.  89, 97 ;  Eyre  «.  Golding,  5  Binn.  R.  472;; 
Toller  on  Executors,  B.  3,  ch.  4 ;  Feani «.  Young,  9  Ves.  553 ;  Hough- 
ton V,  FranUin,  1  Sim.  &  Stu.  399;  Storer  o.  Prestage,  3  Madd.  B. 
167. 

SBarrington  v.  Tristram,  6  Ves.  345;  2  Roper  Leg.  ch.  15,  p.  173; 

2  Roper  Leg.  ch.  20,  §  1,  p.  188,  White's  Edition ;  Sleach  «.  Thorington, 
2  Ves.  560, 562;  Raven  «.  White,  1  Swanston  R.  553 ;  Webster  9.  Hale, 
8  Ves.  410 ;  Kirby  «.  Potter,  4  Ves.  746, 751. 
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open  to  controversy.  It  doubtless  was  founded  in  the  con- 
▼enience  of  having  a  fixed  p^iod,  applicable  to  cases  in  gen- 
eralywhichy  if  it  operated  injuriously  upon  some  legatees,  was 
beneficial  to  others ;  and  it  reduces  to  a  certaintyi  what  might 
otherwise  be  a  fluctuating  exercise  of  discretion  in  the  execu- 
tor, or  the  court,  and  involve  the  parties  in  a  protracted  liti- 
gation upon  the  nice  investigation  of  the  circumstances  of 
each  particular  estate.  As  a  corollary  from  this  rule,  it  Jias 
been  as  constantly  held,  that  interest  is  not  payable  upon  any 
pecuniary  legacy  (unless  provided  for  by  the  will)  until  after 
the  year  is  elapsed  ;  or,  if  the  will  fixes  a  period  for  payment, 
until  that  period  is  elapsed  ;  for  interest  cannot  be  claimed 
except  for  a  demand  actually  due,  and  from  the  Ume  it  be- 
comes due.^  That  such  is  the  general  rule,  is  admitted  op 
both  sides  in  the  argument  at  the  bar,  and  indeed  is  estab- 
lished by  numerous  authorities.'  It  is  not  unimportant  to 
notice,  that  it  has  been  fully  recognised  by  the  Supreme 
Court  of  Massachusetts  in  Davis  v.  Swan,  4  Mass.  R.  906. 

There  are  exceptions,  however,  to  the  general  rule.  One 
is,  when  a  legacy  is  given  by  a  parent  to  an  infant  child,  who 
is  otherwise  unprovided  for ;  for  then,  upon  the  presumed  inten- 
tion of  the  parent  to  fulfil  his  moral  obligation  to  maintain  his 
child,  interest  will  be  allowed  firom  the  death  of  the  testator 
as  a  maintenance  for  the  child,  where  no  other  fund  is  appli- 
cable for  such  maintenance.  And  this  is  equally  true,  wheth- 
er a  future  time  is  fixed  for  the  payment  of  the  legacy,  or  no 
time  is  fixed  for  it  by  the  will;  But  if  other  funds  are  pro- 
vided for  the  maintenance  of  the  child,  then  interest  is  only 

1  Sitwell «.  Bernard,  6  Yes.  520,  539. 

3 1  Hovend.  SoppL  to  Vesey,  143, 144 ;  2  Roper  Leg.  ch.  15,  p.  172 ; 
3  Roper  Leg.  ch.  20,  p.  184,  (White's  Edition) ;  Heath  v.  Perry,  3  Atk. 
101 ;  Hearle  v.  Greenbank,  3  Atk.  695, 716 ;  Lloyd  v.  Williams,  2  Atk. 
106 ;  MaxweU  v.  Wettenhall,  2  P.  Willf  62. 
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allowable  as  in  other  casesJ  The  same  doctrine,  whicb  ap- 
plies to  parents,  is  also  applied  to  testators  pladng  tbemseltei 
III  loco  parentis ;  tbotigh  perhaps  bpon  the  cases  the  distinc* 
tion  is  sometimes  very  nice,  if  not  evanescent,  as  to  what 
constitutes  the  assumption  of  such  a  relation.  Acherley  v; 
Vemorl,  1  P.  Will.  783,  and  Churchill  V.  Sptake,  1  Vertt; 
R.  351,  are  supposed  to  hare  proceeded  upon  this  grdund). 
as  Beckford  v.  Tobin,  1  Ves.  307,  and  Hill  t.  HiU,  3  Ves.,  and 
Beames,  183,  most  assuredly  and  satisfactorilj  did.  But  the 
dlception  is  not  allowed  in  favor  of  a  legatee  standing  in  the 
relation  of  a  wife,  or  natural  child,  or  grandchild,  or  niece, 
as  such,  any  more  than  in  favor  of  a  stranger,  unless  there 
can  be  farther  engrafted  upon  it  a  parental  relation  assumed 
by  the  testator.*  Now,  I  have  already  suggested,  that 
it  is  not  made  out  upon  the  face  of  the  present  will,  or 
dtherwise,  that  Mrs.  Dearborn  did  at  the  time  of  the  will 
Stand  to  Mrs.  Sullivan  in  loco  parentis.  She  was  doubtless 
a  favorite  niece ;  but  Mrs.  Dearborn's  bounty  appears  to 
have  extended,  upon  the  face  of  her  will,  very  liberally  to 
tfthers  standing  in  the  same  or  other  near  relations.  But^ 
what  is  most  material  to  consider  is,  that  Mrs.  Sullivan  w.ad 

I  Heath  v.  Pdrry,  3  Atk.  101 ;  Mitchell  v.  Bower,  3  Ves.  287 ;  Har- 
vey «.  Harvey,  2  P.  Will.  22 ;  Crickett  t.  Dolby,  3  Ves.  10 ;  Mitchell 
«.  Bower,  3  Ves.  283 ;  Lowndes  v.  Lowndes,  15  Vem.  304 ;  Lambert  «• 
Parker,  CJooper  R.  143 ;  Carew  v.  Asken,  1  Cox.  244 ;  2  Roper  Leg. 
ch.  20,  §  4,  p.  192,  (White's  Edition.) 

a  Haughton  v.  Harrison,  2  Atk.  329 ;  Crickett  t7.  Dolby,  3  Ves.  10 . 
Stent  9.  Robinson,  12  Ves.  461;  Lowndes  «.  Lowndes,  15  Ves.  301; 
Perry  v.  Whitehead,  6  Ves.  544,  546;  and  Lupton  v.  Lupton,  2  Johns. 
Gh.  R.  614,  are  fully  in  point.  And  whoever  wishes  to  go  more  fully 
into  this  matter  will  find  all  the  cases  well  summed  up  in  Mr.  White's 
late  and  very  valuable  edition  of  Roper  on  Legacies  in  ch.  20  of  the 
second  volume. 
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at  this  tinia  married  ]  and  her  husband  is  still  liriog,  aod  it  is 
pot  pretended  (and  indeed,  if  one  might  travel  out  of  the 
record,  or  consult  the  answers,  it  could  not  be  pretended), 
fhat  be  was  not  able  to  maintain  her.  It  is  not  asserted  (and 
from  Mr.  Bowdoin's  answer,  I  am  led  to  presume,  that  the 
fact  was  otherwise),  that  she  was  not  at  that  time  of  age» 
She  certainly  Kas  much  beyond  that  period  at  the  time  of 
the  testatrix's  death.  Now,  the  principal  ground,  upon  whipb 
interest  is  allowed  to  children  and  other  perspqs,  to  wfaofo  ja 
testator  stands  in-loco  parentis,  is,  that  they  are  infants,  aa^ 
require  a  roftintenance.  No  case  can  be  produced,  (as  I  be- 
lieve,) where  interest  has  been  given  in  favor  of  a  female 
married  legatee,  having  a  competent  maintenance  ;  or  in  fla- 
vor of  an  adult  child  ;.fbr  the  law  supposes  an  adult  capable 
pf  maintaining  himself.  In  Raven  v.  fVaite,  I  ^wunsion 
Jl.  553,  it  was  expressly  held  by  Sir  TAomas  Plun^,  M^Sr 
ter  of  the  Rolls,  upon  full  argument,  and  under  strong  cir* 
cumstances,  that  a  female  married  adult  legatee  was  pot  enti^ 
lied  to  interest,  until  after  the  lapse  of  the  year  from  the  tes- 
tator's death.  His  ground  was,  that  it  had  never  been  allowe4 
in  favor  of  any  adult  legatee ;  and  be  added,  ''  Neither  reason 
Dor  authority  extends  the  exception  to  adults." 

But  independently  of  this  stringent  decision,  which  baa 
never  been  questioned,  and  is,  indeed,  completely  sustained 
by  hoiondes  v.  Lowndes,  15  Ves.  301,  there  is  a  circum- 
stance iurnished  by  the  present  will,  which  repels  strongly 
any  presumption,  that  the  testatrix  intended  to  provide  for  ag 
immediate  interest ;  and,  in  the  absence  of  such  presumption, 
would  induce  the  Court  nof  to  decree  it.  I  allude,  not  to  th^ 
specific  legacies  of  household  furniture,  &c,,  given  to  Mrs. 
Sullivan,  but  to  the  life  estate  given  to  her  in  the  real  estate  in 
Milk  Street  This  is  an  immediate  devise  ;  and  from  the  very 
terms  of  the  will  and  marriage  artieles  the  estate  may  be  pre- 
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sumed  to  be  valuable  ;  and  in  some  of  the  answers  it  is  stated 
to  be  quite  valuable.  How  valuable  I  do  not  say  ;  though 
I  observe  Mr.  Bowdoin  estimates  it  at  the  large  sum  of 
^40^000.  But  whatever  might  be  its  value,  the  Court  cannot 
but  see,  that  it  is  a  fund  capable  in  its  own  nature  of  yielding 
an  income  ;  and  it  is  in  this  view  only,  that  I  rely  on  it. 

But  it  is  argued  by  the  counsel  for  the  plaintifl^,  that  as- 
surbing  the  general  rule  to  be,  as  it  is  here  stated,  still  it  is 
inapplicable  to  the  present  case.  First,  it  is  said,  that,  here, 
there  were  few  or  no  debts  due  from  the  estate  of  the  testa- 
trix, and  therefore  it  was  the  duty  of  the  executors  to  make 
immediate  payment  of  the  legacy  ;  and  if  so,  they  ought  to 
be  presumed  immediately  to  assent  to  the  legacy,  and  to  ap- 
propriate the  funds  accordingly.  But  it  was  just  as  much 
their  duty  to  pay  all  other  legacies  as  this ;  and  just  as  much 
their  duty  to  take  care  of  the  interest  of  the  residuary  lega- 
tee, as  of  the  general  legatees.  They  had  a  right  to  time  to 
make  inquiries,  to  arrange  the  funds,  and  to  deliberate  on  the 
point,  out  of  what  portion  of  the  personal  estate  the  lega- 
cies could  be  most  conveniently  paid.  But  the  rule,  as  to 
payment  of  legacies,  does  not,  as  we  have  already  seen,  de- 
pend upon  the  posture  of  the  particular  estate,  whether  there 
are  debts  to  be  paid  or  not,  or  assets  to  be  got  in  or  not.^ 
It  stands  upon  a  broader  principle  of  public  convenience.  If 
there  are  not  assets  in  the  hands  of  the  executors  at  the  end 
of  the  year,  still  interest  runs  from  that  period.  If  there 
are  assets,  the  law  does  not  compel  the  executors  to  pay 
legacies  within  that  period.  It  leaves  the  subject,  where  it 
can  best  be  left,  to  the  discretion  of  those,  who  are  the 
chosen  trustees  or  agents  of  the  testator  to  administer  his 
estate.     The  law  aims  not  so  much  to  do  exact  justice  in  the 


1  Gibson  v.  Bott,  7  Yes.  89, 95. 
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particular  case,  as  to  administer  a  safe  and  steady  general 
justice,  meeting  the  mass  of  cases.  In  SitweU  ▼.  Bernard^ 
6  Ves.  520,  539,  Lord  jEJ/cfon^said,  '^  Where  an  estate  is  given 
in  various  legacies,  and  the  residue  is  given,  it  is  a  rule  of 
convenience,  that  authorizes  this  court  to  say,  (for  there  is 
no  language  in  the  will  for  it,)  that  those  legacies  shall  be 
payable  at  the  end  of  a  year  from  the  death  of  the  testator ; 
because,  as  a  general  rule,  it  may  be  taken,  that  the  person- 
al estate  may  be  collected  within  a  year ;  though  in  vumy 
instances  that  falls  enormousli/  to  the  prejudice  of  the  residu- 
(try  legatee.^  The  truth  is,  that  the  law  does  not  consider 
the  legacy  for  the  purposes  of  the  will  as  due  before  the  end 
of  the  year  ;  and  therefore  the  executors  are  not  bound  to 
pay  it  before  it  is  due  ;  but  may  exercise  their  discretion. 

Then,  again,  it  is  said,  that  the  marriage  articles  provide 
for  an  immediate  distribution  of  her  estate  according  to  the 
will.  But  I  can  read  no  more  in  the  articles  than  a  general 
direcuon,  that  the  estate  shall  be  distributed  according  to  the 
will  upon  the  decease  of  the  testatrix.  This  can  only  mean 
in  a  reasonable  time ;  and  does  not  supersede  the  general 
rules  of  legal  interpretation.  The  case  of  Webster  v.  Hale^ 
8  Yes.  410,  where  interest  was  denied,  had  a  far  more 
pressing  injunction.  The  law  cannot  deal  with  such  niceties 
of  expression  for  any  practical  purposes,  and  therefore  ex- 
cludes them  from  its  view. 

Then,  again,  a  constructive  or  positive  assent  to  the  lega- 
cy by  the  executors  is  relied  on  ;  but  that  goes  no  further 
than  to  provide  a  legal  remedy,  and  not  to  hasten  the  time 
when  the  legacy  is  due  or  payable. 

Then,  again,  a  particular  class  of  cases  is  relied  on,  as 
furnishing  an  exception  to  the  rule,  as  to  interest,  and  allow- 
ing it  from  the  death  of  the  testator,  where  the  court  have 
endeavoured  to  collect  the  intention  from  the  language  of 
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the  will.  I  allude  to  that  class  of  cases,  under  which  Sii^ 
well  y.  Bernardy  6  Ves.  539,  Entwistk  v.  Marlclandj  6 
Ves.  528,  Stuart  v.  Bruere,  6  Ves.  629,  Feams  r. 
Young,  9  Ves.  549,  Gibson  v.  Bott,  7  Ves.  89,  Huich^ 
in  T.  Manningtotij  1  Ves.  Jun.  366,  and  Angerstein  v. 
Martin,  1  Turner  R.  232,  fall.  But  that  class  chiefly  re« 
spects  cases,  where  a  residue  is  given  to  one  for  life  with  re* 
mainder  over.  There  are  no  circumstances  in  the  present 
ease,  which  bring  it  within  the  reach  of  the  principles  of 
those  decisions,  and  it  is  therefore  unnecessary  to  discuss  them. 

Upon  the  whole,  in  every  view,  in  which  I  can  consider 
this  case,  after  the  very  learned  and  able  arguments,  with 
which  I  have  been  furnished,  and  which  have  so  much  aided 
me  in  arriving  at  a  satisfactory  conclusion,  my  judgment  isi 
that  upon  this  legacy  Mrs.  Sullivan  was  not  entitled  to  any 
interest  until  a  year  after  the  death  of  the  testatrix.  The 
general  rule  established  for  a  great  length  of  time  is  against 
the  allowance.  The  present  case  is  not  within  any  known 
exception  to  that  rule.  I  am  not  bold  enough  to  make  a  new 
one  ;  and  must  content  myself  on  this,  as  on  many  other  oc- 
casions, not  in  doing  what  I  might  wish  in  the  particular  case, 
but  what  the  law  requires  from  one,  whose  duty  it  is  merely 
to  expound  it. 

But  there  is  one  circumstance  in  the  case,  which  material- 
ly affects  the  application  of  the  rule  in  the  present  case.  It 
appears,  that  the  executors  did  in  point  of  &ct  within  the 
year  invest  six  thousand  dollars  in  their  own  names  as  trus- 
tees of  Mrs.  Sullivan,  and  also,  upon  her  written  request  and 
upon  security  given  by  her  husband,  did  loan  to  him  the  far- 
ther sum  of  three  thousand  dollars,  making  in  the  whole  an 
investment  in  fact  upon  her  account  of  $9000.  Now  it 
appears  to  me,  that  this  was  equivalent  to  the  payment  of  so 
much  of  her  legacy.     It  was  an  appropriation  of  so  much  to 
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her  exclusive  accouDt,  and  discharged  the  estate  of  the  buiw 
then  pro  tanto.  Id  the  case  of  such  a  payment  within  the 
year  directlj  to  a  legatee,  there  can  be  no  doubt,  that  the 
aobsequent  income  of  the  sum  so  paid  must  belong  to  the 
legatee.  It  appears  to  me,  that  the  appropriation  of  the  sua 
in  the  hands  of  the  trustees  of  Mrs.  Sullivan  for  her  use, 
and  on  her  account  exclusively,  is  not  distinguishable  in  prin- 
eiple  from  the  case  of  payment. 

It  has  been  alreadj  stated,  that  Mrs.  Sullivan  could  not 
elaim  interest  until  after  the  year  ;  and  the  executors  oould 
not  be  compelled  to  pay  the  legacy  until  that  period.  But  it 
by  no  means  follows,  that,  as  a  matter  of  discretion,  the  cm* 
ecutors  were  not  at  liberty  to  pay  the  legacy  within  the  year* 
There  would  be  no  breach  of  duty  in  so  doing.  They  might, 
if  they  had  seen  fit,  have  invested  the  whole  ^  20,000  for 
Mrs.  Sullivan  exclusively  in  stock  within  the  year ;  and  if 
they  had,  she  would  from  the  time  of  the  investment  have 
been  entitled  to  the  income.  In  Pearson  v.  Pearson^  1  Scb. 
&  Lefr.  10,  12,  Lord  RedesdaU  said,  ''  The  executor  may 
pay  the  legacy  toithin  the  twelve  months ;  but  he  is  not  com^ 
pelled  so  to  do.  He  is  not  to  pay  interest  for  any  time  with- 
in the  twelve  months,  although  during  that  time  be  may  have 
received  interest.  But  if  he  has  assets,  he  is  to  pay  from  the 
end  of  the  twelve  months,  whether  the  assets  have  been  pro- 
ductive or  not.''  And  in  the  recent  case  of  Angerstetn  v. 
Martin,  1  Turner  R.  232,  241,  Lord  Eldon  said,  ''  I  know 
of  no  case,  which  prevents  executors,  if  they  choose,  from 
paying  legacies  or  handing  over  the  residue  within  the  year  ; 
and  if  it  is  clear,  currente  anno,  that  the  fund  for  the  pay- 
ment of  debts  and  legacies  is  sufficient,  there  can  be  no  in- 
convenience in  so  doing."  The  same  doctrine  is  found  in  el- 
ementary writers.  See  2  Roper  Leg.  ch.  20,  ^  2,  p.  188, 
(White's  edition.)   But  it  is  sufficient  for  my  guidance,  that  it 
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18  founded  iq  reason,  and  has  the  authority  of  such  extraor- 
dinary Judges,  as  Lords  Eldon  and  Redesdale^  to  support  it. 

My  opinion,  therefore,  is,  that  whatever  interest  or  income 
accrued  within  the  year  upon  the  nine  thousand  dollars  in- 
Tested  or  lent  on  account  of  Mrs.  Sullivan,  she  is  entitled  to, 
and  it  does  not  fall  within  the  residuum. 

The  decree  will  be  framed  upon  these  principles  ;  and  it 
will  then  be  referred  to  a  master  to  settle  the  amount  due  in 
conformity  thereto.  Under  all  the  circumstances,  I  shall  ap- 
portion the  costs  equally  between  the  plaintifis  and  the  de- 
fendants, and  that  portion,  which  falls  on  the  executors,  is  to 
be  paid  out  of  the  estate. 
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United  States  v.  Richard   D.  Harris. 


Where  the  L^slature  by  a  special  act  anthorixes  a  street  or  highway  to  be  laid  oot, 
■ad  bars  aay  action  for  possession  or  damages  after  the  laying  out,  and  providea 
for  the  damages  in  a  special  manner,  the  owner  is  still  entitled  to  the  £00,  sub|ect 
to  the  easement. 

Snch  special  acts  are  to  be  constraed  in  conformity  to  the  general  highway  acts,  un- 
less the  Legislature  use  words,  which  show,  that  the  fee  of  the  lands  taken  is  in* 
tended  to  pass  from  the  owner. 

The  laying  ont  of  a  highway  at  the  common  law  and  under  the  highway  acta  of  Mas- 
sachusetts does  not  deprive  the  owner  of  the  fee,  but  only  subjects  it  to  the  eaae- 


X  HIS  was  an  action  of  trespass  brought  by  the  United 
States  to  determine  the  title  to  a  piece  of  land  situated 
within  the  limits  of  the  Navy  Yard  at  Cbarlestown  in  Mas- 
sachusetts. The  principal  facts^  as  agreed  upon  by  the  par- 
tieS|  were  as  follows. 

In  October^  1781,  the  Legislature  of  Massachusetts  passed 
an  act>  entitled  an  act  for  widening  and  amending  the  streets^ 
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laoeSy  and  squares,  in  that  part  of  the  town  of  Charlesto¥ni| 
which  was  lately  laid  waste  by  fire.  The  act,  after  reciting, 
that  a  committee  was  appointed  by  the  town  for  regulating 
the  streets,  lanes,  and  squares  in  that  part  of  the  town,  which 
was  so  laid  waste,  and  that  the  committee  had  accordingly 
proceeded  to  lay  out  the  same,  a  plan  of  which  bad  been  laid 
before  the  court  and  was  then  deposited  in  the  secretary'^ 
office,  proceeded  to  enact  **  that  the  proceedings  of  the  com- 
mittee be  and  they  are  hereby  confirmed  ;  and  all  actions, 
that  shall  be  brought  for  recovering  posses$i<m  of  any  land 
lying  within  any  of  the  streets,  lanes,  squares,  &c.,  laid  out 
as  aforesaid,  or  for  damages  sustained  or  occasioned  thereby, 
shall  be  utterly  and  forever  barred."  It  further  enacted,  that 
no  buildings  whatsoever  be  so  erected  as  to  encroach  upon 
any  street,  lane,  or  square,  by  them  so  laid  out  as  aforesaid ; 
and  reciting,  that  some  persons  may  suffer  damage  by  laying 
out  the  streets,  &c.  according  to  the  plan  aforesaid,  and  oth- 
ers may  receive  benefit  and  advantage  thereby,  provided, 
that  the  value  of  all  lands  and  buildings  and  other  materials, 
taken  from  any  person  by  virtue  of  the  act,  should  be  ascer- 
tabed  by  appraisers  chosen  in  the  manner  pointed  out  by 
the  act,  and  that  the  town  should  be  held  and  obliged  to  pay 
to  the  person  interested  in  the  land,  buildings,  and  materials 
aforesaid,  the  sum  at  which  it  may  be  appraised.  In  like 
manner  persons  benefited  by  the  proceedings  were  to  be  as- 
sessed a  proportionate  sum,  which  their  estates  were  subject- 
ed to  pay. 

It  does  not'  appear  who,  at  this  time,  were  the  owners  of 
the  land  now  in  controversy  before  this  Court,  upon  the  spe- 
cial case  agreed  by  the  parties.  But  John  Harris,  the  ances- 
tor of  the  defendant,  became  owner  thereof  by  deeds  execu- 
ted to  him  of  various  portions  in  1791,  1792,  and  1793,  by 
various  grantors.     Although  the  plan  of  the  committee  was 
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thus  coofirmed,  no  street  was  ever  in  fact  laid  out  and  open- 
ed over  the  premises  until  1795  or  1796^  when  the  town  <^ 
Chariestown  laid  out  a  street  over  a  part  thereof,  called  Bat- 
tery or  Water  Street,  for  which  a  full  compensation  was  paid 
to  Harris  by  the  town,  by  an  award  under  the  act  of  1781. 
And  again  in  1798  or  1799,  another  street  was  laid  out  by 
the  town,  over  another  part  thereof,  called  Henley  or  Meet- 
ing-House  Street,  for  which  the  town  also  paid  a  full  com- 
pensation to  Harris.  Both  streets  were  however  marked  out 
in  the  plan,  and  were  finally  laid  out  and  opened,  in  conform- 
ity thereto.  In  this  posture  of  affairs,  the  Legislature  of 
Massachusetts  in  June,  1800,  passed  an  act  *  consenting  to 
the  purchase  by  the  United  States  of  a  tract  of  land  in 
Chariestown  for  a  Navy  Yard,  and  ceding  jurisdiction  of  the 
tract,  not  exceeding  sixty-five  acres. 

By  that  act,  the  value  of  the  land  so  taken,  when  not 
agreed  by  the  parties,  was  to  be  ascertained  by  a  jury  in  the 
manner  prescribed  by  the  act.  And  accordingly  the  value  of 
the  land  of  Harris  included  in  the  Navy  Yard  was,  upon  the 
petition  of  Aaron  Putnam,  Agent  of  the  United  States,  so 
ascertained,  and  the  amount  paid  to  Harris  by  the  United 
States  in  November,  1800,  and  February,  1804. 

In  the  proceedings  under  this  inquest,  five  different  parcels 
of  land  of  Harris  were  set  forth  by  abuttals  as  taken  by  the 
United  States,  and  separately  valued.  One  of  these  (No.  1) 
was  on  the  north  side  of  Henley  or  Meeting-House  Street,  abut- 
ting thereon  ;  another  (No.  2)  on  the  south  side  of  the  same 
Street,  and  abutting  thereon,  and  also  on  Battery  or  Water 
Street ;  the  other  three  (Nos.  3,  4,  and  5)  were  on  the  south 
side  of  Battery  or  Water  Street  and  abutting  thereon. 
Nothing  material  occurs  in  the  description  of  either  lot,  ex- 


«  Act  of  17th  June,  1800—3  Mass.  Laws  (1807),  p.  940. 


24  MASSACHnSETT& 


United  States  o.  Harris. 


cept  that  in  No.  2  the  description  begins  as  follows  ;  '^  One 
other  lot  of  land  with  the  appurtenances ,  containing  one  half 
of  an  acre,  &c."  There  were  at  that  time  three  wooden 
buildings  on  No.  2,  and  no  buildings  on  either  of  the  other 
lots. 

In  January,  1801,  the  town  of  Charlestown,  for  the  accom- 
modation of  the  Navy  Yard,  by  vote  declared,  that  such 
parts  of  the  following  streets  and  passages  belonging  to  the 
town,  as  are  included  in  the  limits  of  the  Navy  and  Dock 
Yard  be  granted  for  the  sole  use  of  the  United  States  ;  and 
that  their  termination  from  the  Main  Street  be  as  follows,  &c., 
describing  certain  lines  across  Henley  or  Meeting-House 
Street,  and  across  Battery  or  Water  Street.  Harris  being 
present  at  this  town  meeting  protested  against  the  grant  '*  on 
account  of  his  rights  to  the  advantages  of  the  said  streets." 

The  premises  in  controversy  constitute  the  land  of  the  said 
street  so  discontinued,  and  granted  to  the  United  States. 

The  defendant  claims  the  premises  under  Harris  by  devise 
and  heirship. 

Upon  these  facts  (which  are  the  most  material  to  be  sta- 
ted) the  question  arose,  whether  the  United  States  had  ac- 
quired any  title  to  the  premises  in  controversy,  which  are 
DOW  included  within  the  sixty-five  acres  and  visible  bounds 
of  the  Navy  Yard. 

Dunlap  (District  Attorney)  for  the  United  States. 
It  is  contended  that  Putnam's  petition  shows  what  land 
was  wanted,  and  taken  for  the  use  of  the  United  States,  that 
is  John  Harris's  '^  lots,"  over  which  the  roads  had  been  laid 
out,  which  covered  the  places  demanded  on  the  part  of  the 
heirs  of  John  Harris.  This  petition  is  broad  enough  to  em- 
brace the  freehold  of  the  roads,  as  was  manifestly  intended, 
being  parts  of  those  "  lots."  The  jury  were  merely  to  value^ 
not  to  bound  the  tract  taken  by  the  United  States.  Massa- 
chusetts Act  of  June  17^  1800,  <^2. 
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Where  it  is  not  known  to  whom  the  fee  of  the  road  be* 
longs,  it  is  presumed  to  belong  to  the  owners  of  the  adjoining 
lots  ex  utraque  parte,  obviously  upon  the  ground,  that  the 
road  was  taken  out  of  what  was  once  one  lot,  and  belonging 
to  the  present  or  former  owners  of  the  adjoining  tracts.  In 
this  case,  the  road,  or  the  fee  in  the  roac^  would  have  belonged 
to  John  Harris,  as  an  abutter  on  both  sides ;  for  it  would  have 
been  presumed  to  have  been  his  property.  The  United 
States,  taking  his  parcels  bounded  on  the  road,  would  have 
succeeded  to  his  rights  upon  the  presumption,  that  the  fee  of 
the  road  belonged  to  him.  Can  they  lose  their  rights  to  the 
fee  of  the  road,  when,  instead  of  being  presumed,  it  is  proved 
to  have  belonged  to  him,  when  the  United  States  took  the 
adjoining  parcels  ex  utraque  parte  ?  Com.  Dig.,  C&mtii ; 
1  Rol.  Abr.  392,  pi  13;  1  Brownlow,  42;  Lofil,  359; 
13  Mass.  R.  259 ;  3  Kent's  Com.  349 ;  1  Conn.  R.  103 ; 
Justinian's  Inst.  Lib.  2,  Tit.  1,  <^25. 

Under  the  term  "  appurtenances ''  in  the  valuation  of  one 
of  the  parcels  bounded  on  both  the  roads,  the  fee  of  which  is 
in  controversy,  the  reversion  of  these  roads  passed.  This 
was  a  summary  proceeding,  and  not  to  be  viewed  with  the 
strictness  with  which  courts,  from  the  force  of  precedents, 
established  in  the  days  of  astute  legal  refinement,  are  accus* 
tomed  to  construe  common  law  conveyances,  oftentimes  foU 
lowing  precedents,  which  in  these  times  would  not  be  estab- 
lished. The  appurtenances  do  not  mean  the  buildings,  for 
buildings  pass  with  the  land  ;  Ciyus  est  solum,  ejus  est  usque 
ad  ccdum.  When  buildings  are  referred  to  by  those,  who 
doubt,  whether  they  pass  with  the  land,  or  ex  majori  cauteli, 
they  are  always  distinctly  mentioned.  By  appurtenances  is 
meant,  not  what  is  on,  but  that  which  is  off  the  land,  the 
adjunctum  of  the  civil  law  ;  and  we  say  appurtenant  to,  but 
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never  appurtenaDt  on.  The  difficulty  about  land  not  being 
appurtenant  to  laud  is  not  insuperable,  and  in  this  case  press- 
es with  less  force,  because  it  is  a  sort  of  reversiany  after  the 
discontinuance  of  the  road,  which  passes,  and  which,  accord- 
ing to  the  doctrine  in  Shepherd's  Touchstone,  89,  may  well 
pass  as  appurtenant  to  a  possession.  No  one  can  suppose, 
that  it  was  the  intention  of  the  parties  to  leave  these  slips 
of  land  in  the  Navy  Yard,  to  be,  thirty  years  after,  the  sub- 
ject of  contention  and  annoyance  ;  and  if  the  proceedings 
have  been  such  as  to  produce  this  state  of  things,  it  is  mani- 
festly from  a  blunder,  and  not  from  design.  The  claim 
therefore  rests  on  technicalities ;  and,  it  is  believed,  there  is 
more  of  technicality  to  rebut  than  support  it.  The  fol- 
lowing authorities  were  quoted  and  commented  upon.  Coke 
Litt.  121,  122;  Hargrave  and  Butler's  Note,  174;  Coke 
Litt.  5  &,  56  II,  6;  Cro.  Jac.  121,  526;  Cro.  Car.  17; 
Cro.  El.  16,  113,  114,  704,  89;  Plowden,  170  B;  1  Le- 
▼inz,  131 ;  Shepherd's  Touchstone,  90 ;  2  T.  R.  491,  502 ; 
1  Bos.  &  Pull.  53  ;  2  Wm.  Black.  727 ;  2  Saunders,  400 ; 
8  Mason,  279,  280 ;  17  Mass.  R.  447,  448 ;  8  Johnson's 
R.  49 ;  6  Mass.  R.  332. 

John  Harris's  protest  against  the  vote  of  the  town  of 
Charlestown  passing  the  streets  to  the  United  States,  was 
merely  as  an  inhabitant  of  the  town,  to  preserve  the  road,  on 
account  of  his  interest  *^  in  the  road'* ;  and  it  shows  clearly 
that  he  considered  his  fee  of  the  road  taken  ;  else  he  would 
not  have  protested  against  an  act,  the  legal  effect  of  which  is, 
upon  the  ground  now  taken  by  his  heirs,  to  revest  in  him 
the  whole  road  and  fee. 

The  fact  respecting  the  land  purchased  subsequently  of 
Commodore  Hull,  it  is  contended,  has  no  bearing  upon  the 
construction  of  Putnam's  petition,  and  the  verdict  of  the 
jury. 
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The  jury  fouod  one  lot  of  -John  Harris's  id  two  pareeb^ 
each  bouoded  od  Henley  or  Meeting-House  Street,  and  they 
made  a  valuation  of  tbe  whole  lot  by  parcels  from  some 
imagined  convenience.  Still  it  is  as  much  one  lot,  as  a  field 
through  which  a  foot  or  cart  way  is  granted,  and  as  one  lot 
completely  covered  by  Putnam's  petition. 

If,  by^the  Statute,  the  United  States  were  authorized  to 
take  what  might  be  wanted  for  the  Navy  Yard,  not  exceeding 
sixty-five  acres,  lying  between  Mystic  and  Charles  Rivers, 
against  the  will  of  the  owners,  which  is  believed  to  be  the 
true  construction  of  the  Statute,  then  all  described  in  Put- 
nam's petition,  that  is,  John  Harris's  ^^  lots,"  which  include 
the  roads,  pass  as  levied  upon  by  the  United  States.  On 
the  other  hand,  if  the  United  States  were  not  authorized  to 
take  the  property  against  the  will  of  the  owners,  then  John 
Harris's  receipt  of  the  purchase  money  must  be  considered 
as  an  assent  to  tbe  conveyance,  and  Putnam's  petition  is  in 
the  nature  of  a  grant  from  Harris.  In  either  case  the  result 
Will  be  the  same,  and  the  roads  be  found  included  in  John 
Harris's  *^  lots,"  whether  taken  from  him  with  or  without  his 
consent. 

These  streets,  the  fee  of  which,  upon  their  being  discontin- 
ued, is  now  claimed  by  the  heirs  of  John  Harris,  were  laid 
out  by  a  committee  of  tbe  town  of  Cbarlestown  after  the 
burning  of  that  town  by  the  British  on  the  17th  of  June, 
1775,  according  to  the  plan  in  the  office  of  the  Secretary  of 
the  State  of  Massachusetts.  By  (he  Massachusetts  Sutute 
of  October  30tb,  1781,  the  proceedings  of  the  committee 
were  confirmed  ;  and  by  the  first  section  it  is  provided,  that 
''  all  actions  that  shall  be  brought  for  recovering  possession 
of  any  land  lying  wiihin  any  of  the  streets,  lanes,  squares, 
&c.  laid  out  as  aforesaid,  or  for  damages  sustained  or  occa- 
sioned thereby,  shall  be  utterly  and  for  ever  barred."     The 
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language  of  this  Statute  is  as  strong  as  possible  ;    "  all  ac- 
tions for  the  possession  of  any  land  lying  within  any  of  the 

streets,  &c.,  are  to  be  utterly  and  for  ever  barred."     This 

• 

Statute,  it  is  contended,  destroys,  in  relation  to  the  lands  coy* 
ered  by  these  streets,  the  common  law  principle,  that  the 
ownership  of  the  fee  reverts  to  the  original  owners  of  the 
soil  upon  the  discontinuance  of  the  road  ;  and  the  common 
law  always  gives  way  to  the  Statute.  1  Blackstone's  Comm* 
89.  In  large  cities  and  towns,  the  public  necessity  or  con- 
venience may  require,  that  something  more  should  be  taken 
for  streets,  than  the  mere  easements  of  a  right  of  passing, 
which  will  answer  for  common  highways.  The  freehold  or 
fee  may  be  required,  and  therefore  may  be  taken.  By  this 
Statute  also  all  claims  were  ^'  utterly  and  for  ever  barred," 
not  only  for  the  land  lying  within  the  streets^  but  also  that 
lying  within  the  ^^  squares "  laid  out  hy  the  Charlestown 
committee.  For  the  ''  squares "  the  freehold  would  be 
wanted,  and  the  words  of  the  Statute  as  well  bar  all  claims 
for  the  land  lying  within  the  ^'  streets,"  as  those  within  the 
"  squares." 

Minot  for  the  defendants,  argued 

First.  That  the  soil  and  freehold  of  the  street  called 
Henley  or  Meeting-House  Street,  and  of  the  street  called 
Battery  or  Water  Street,  did  not  pass  to  the  United  States, 
under  and  by  virtue  of  the  term  appurtenances  used  by  the 
jury  in  their  verdict  in  the  description  of  the  Lot  No.  2,  or 
by  the  description  in  said  verdict  of  lots  No.  1  and  No.  3, 
or  by  the  proceedings,  by  which  the  land  was  taken  by  the 
United  States. 

By  the  second  section  of  the  Massachusetts  Statute,  of 
June  17th,  1800,  authorizing  the  purchase  of  the  Navy  Yard, 
it  is  provided,  that  if  the  agent  of  the  United  States  and  the 
owner  of  the  land  cannot  agree  in  the  sale  and  purchase, 
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the  land  maj  be  taken  by  the  United  States  and  valued  bj 
a  jury, 

John  Harris  did  not  agree  to  the  sale,  and  the  land  was 
taken  under  the  Statute  by  the  agent  of  the  United  States. 
The  transfer  was  therefore  in  invitumy  and  Harris  cannot  be 
considered  as  having  made  a  voluntary  conveyance  of  it. 
Before  Meeting-House  and  Water  Streets  were  laid  out, 
said  Harris  owned  all  the  land  from  the  lane  leading  to  the 
Brick  Yards  to  low-water  mark.  In  1800  these  streets  had 
been  laid  out,  and  the  jury  valued  the  land  in  distinct  parcels. 

The  verdict  finds,  that  the  jury  were  shown  several  lots  of 
land,  and  that  they  had  set  out  these  lots  by  metes  and 
bounds.  If  the  United  States  meant  to  take  the  whole  land 
of  said  Harris,  including  what  was  covered  by  streets,  it  is 
not  easy  to  conjecture,  why  the  jury  should  have  valued  it  in 
separate  lots  ;  no  advantage  could  result  to  either  party  from 
this  valuation.  The  Statute  does  not  require,  that  the  land 
should  be  set  out  by  metes  and  bounds  ;  and  all  that  could 
have  been  necessary  was  to  describe  the  land  with  reasona- 
ble certainty,  so  that  it  should  appear,  that  it  was  within  the 
limits  allowed  for  the  purchase. 

But,  in  fact,  the  jury  did  not  take  the  whole  of  Mr.  Har- 
ris's land ;  they  left  a  small  gore  adjoining  the  lot  No.  2, 
which  his  administrators  sold  to  Commodore  Hull,  and  which 
he  sold  to  the  United  States ;  and  that  gore  is  now  within  the 
precincts  of  the  Navy  Yard. 

It  is  inferred,  that  the  jury  did  not  intend  to  include,  and 
did  not  in  fact  include,  the  soil  and  freehold  of  the  streets  as 
parts  of  the  land  taken  and  valued  by  them,  from  the  fol- 
lowing facts  and  reasons. 

(i.)  The  jury  describe  the  several  lots,  as  they  were 
enclosed  by  fences  running  completely  round  them,  and, 
where  they  were  bounded  by  streets,  describing  them  as 
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ruDoing  an  or  by  the  ttreetSy  aod  thereby  excluding  the 
streets.  In  fact,  a  map  of  the  lots  could  not  afford  a  more 
perfect  or  definite  description,  than  the  jury  give. 

The  only  doubt,  which  has  been  suggested,  whether  'the 
streets  are  excluded,  arises  from  the  use  of  the  word  appur^ 
icnances  in  the  description  of  the  second  lot.  It  was  argued 
in  the  Court  below,  that  if  the  term  "  appurtenances  "  carried 
the  two  streets  on  which  the  second  lot  was  bounded,  it 
would  give  all  the  streets  of  which  said  Harris  owned  the 
soil ;  but  this  is  an  error  in  fact. 

Water  or  Battery  Street  extends  from  the  east  end  of  lot 
No.  2,  to  a  point  marked  B,  on  the  south-east  comer  of  lot 
No.  1,  a  distance  of  more  than  300  feet ;  and,  for  that  dis- 
tance, it  cannot  be  pretended,  that  the  soil  of  the  street  can 
be  affected  by  any  construction  of  the  term  "  appurtenances,'' 
as  used  in  the  description  of  lot  No.  2. 

(2.)  It  appears  from  the  statement  of  facts,  that  there 
were  buildings  on  lot  No.  2,  and  no  buildings  on  the  other 
lots.  This  was  probably  the  reason,  why  the  jury  distin- 
guished this  lot  from  the  others.  The  term  ^'  appurtenances  " 
is  often  used  in  common  parlance,  to  mean  buildings.  There 
was  something  on  this  lot,  which  gave  it  an  additional  value 
above  the  others.  Persons  unskilled  in  conveyancing  are 
apt  to  consider  some  notice  of  buildings  as  proper  in  a  deed 
of  land.  It  is  apparent,  that  there  is  no  technical  nicety  in 
any  part  of  the  proceedings.  The  United  States  agent,  Mr. 
Putnam,  was  not  a  lawyer ;  and  it  would  appear  from  his 
petition,  as  well  as  from  other  parts  of  the  proceedings,  that 
be  did  not  employ  counsel. 

(3.)  If  the  jury  intended  to  include  the  streets,  under  the 
term  '^  appurtenances,"  in  the  second  lot,  why  did  they  not 
use  the  same  term  in  describing  the  other  lots?  Lot  No.  1  is 
wholly  surrounded  by  streets ;  and  it  is  reasonable  to  suppose, 
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that  if  they  iDtended  to  give  the  streets,  they  would  have 
done  it  most  especially  in  describing  No,  1.  These  streets 
were  as  important  to  the  Navy  Yard  as  those  adjoining  the 
other  lots. 

(4.)  There  is  no  award  of  the  value  of  the  streets  in  the 
verdict.  As  said  Harris  did  not  make  a  voluntary  sale,  the 
jury  were  bound  to  value  all  they  took  from  him. 

(5.)  On  the  north  side  of  lot  No.  1  is  the  road  leading  to 
the  Brick  Yards  (which  is  one  of  the  roads  discontinued  by 
the  town.)  This  road,  or  a  part  of  it,  was  sold  by  the  town 
to  Aaron  Putnam,  by  deed,  dated  March  25th,  1801,  in  con- 
sideration of  said  Putnam's  agreeing  to  make  a  new  road, 
north  of  the  old  road. 

The  road  thus  conveyed  by  the  town  to  said  Putnam,  he 
conveyed  (with  other  land)  to  the  United  Slates,  on  the  2d 
of  April,  J 801.  From  these  transactions,  it  is  inferred,  that 
Putnam,  the  agent  of  the  United  States,  did  not  consider  the 
soil  of  the  streets  as  taken  by  the  jury. 

(6.)  When  the  United  States  took  the  land  from  said  Har- 
rb,  the  streets  were  public  highways,  and  the  soil  was  of  lit- 
tle value  to  said  Harris  to  sell,  incumbered  as  it  was  with 
the  easement ;  nor  could  he  make  any  valuable  use  of  it, 
until  the  easement  was  discontinued. 

(7.)  The  protest  of  said  Harris,  made  in  public  towq 
meeting,  is  evidence,  that  he  did  not  believe  the  soil  of  the 
streets  had  been  set  off  by  the  jury,  and  that  he  considered 
himself  as  possessing  an  interest  of  some  value  in  the  streets. 

Jackson  v.  Hathaway,  15  John.  R.  447.  Where  a  per- 
son, over  whose  land  a  highway  is  laid,  sells  the  land  on 
each  side  of  the  highway,  by  such  a  description  as  does  not 
include  the  road  or  any  part  of  it,  the  soil  of  the  highway 
does  not  pass  to  the  grantee  ;  as  it  is  excluded  by  the  de- 
scription of  the  land  granted,  and  cannot  pass  as  an  incident, 
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though  the  deed  contain  the  usual  sweeping  clause  of  all 
right,  title,  interest,  be. 

In  T^ler  v.  Hammondj  11  Pick.  193,  the  defendant  held 
a  lot  of  land,  granted  with  an  exact  description  of  all  the 
boundary  lines.  The  deed  contained  a  sweeping  clause,  un* 
der  which  the  defendant  claimed  the  soil  in  the  adjoining 
highway ;  but  the  court  held,  that  the  particular  description 
controlled  the  sweeping  clause  in  the  deed,  and  that  the 
highway  did  not  pass  as  an  incident  or  appurtenant. 

Secondly.  That  the  limitation  contained  in  said  Statute  of 
October  30th,  1781,  was  not  a  bar  to  the  defendant's  right 
to  the  soil  and  freehold  of  said  streets. 

From  the  whole  of  the  Statute,  it  is  obvious,  that  the  Legis- 
lature intended  to  conform  the  acts  of  the  committee,  as 
nearly  as  their  doings  would  permit,  to  regular  proceedings 
under  the  existing  Statutes  relating  to  highways,  and  also  to 
provide  an  equitable  contribution  from  estates  not  taken  for 
highways,  on  account  of  the  advantage  derived  to  such  es* 
tates  by  laying  out  streets  in  their  vicinity. 

It  appears  from  the  preamble,  that  the  town  of  Charles* 
town  was  desolated  and  destroyed  by  the  events  of  the  wan 
An  effort  was  made  in  1780  to  recover  it,  to  restore  order 
and  regularity  to  the  streets,  and  to  enable  its  inhabitants  to 
rebuild  their  houses  on  a  uniform  plan. 

The  preamble  states,  that  a  committee  was  appointed  by 
the  town  ^*  for  regulating  the  streets,  lanes,  and  squares,  in 
that  part  of  the  town,  which  was  so  laid  waste,  and  the  com^ 
mittee  has  accordingly  proceeded  to  lay  out  the  same.'' 

The  committee,  being  appointed  by  the  town,  bad  no  pow-^ 
er  under  the  existing  laws  to  lay  out  streets ;  that  power 
being  vested  in  the  Selectmen  personally,  or  *^  such  persons 
as  they  shall  appoint,"  and  subject  to  the  ratification  of  the 
inhabitants  in  town-meeting.    But  the  committee  of  the  town 
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bad  DO  power  to  regulate  the  streets.  Their  object  was  to 
ascertain  the  lines  of  the  streets  (in  that  part  of  the  town^ 
which  had  been  laid  waste,)  which  were  obliterated  by  the 
destruction  of  buildings,  &c.  In  doing  this,  the  committee 
were  liable  to  error  by  including  within  the  lines  of  streets, 
lands  not  before  included. 

The  business  of  the  committee  was  to  regulate  (which  in 
this  connexion  must  mean  to  restore  to  order  and  the  former 
condition)  the  streets,  and  the  **  committee  accordingly  pro- 
ceeded to  lay  out  the  same."  Here  is  no  suggestion  that 
any  act  had  been  done,  affecting  the  right  to  the  soil,  but  on- 
ly that  the  streets  had  been  regulated,  and  laid  out ;  pro- 
ceedings, which  do  not  necessarily  or  usually  touch  the  free- 
hold. 

It  is  presumed  that  the  town  discovered  that  the  commit- 
tee had  transcended  their  powers,  and  it  became  necessary 
to  apply  to  the  Legislature  to  con6rm  their  doings.  What 
the  proceedings  of  the  committee  were,  appears  from  the 
preamble.  They  had  regulated  and  laid  out  highways.  If 
their  proceedings  had  been  regular,  no  confirmation  was  ne- 
cessary. 

Wherein  were  they  irregular  ?  The  committee  was  irreg- 
ular in  its  creation.  A  committee  so  appointed  having  no 
power  by  law  to  lay  out  highways,  all  its  acts  were  void.  It 
IS  gratuitous  to  suppose  that  the  irregularity  was  in  taking 
the  soil  for  highways,  since  we  prove  an  actual  irregularity, 
which  could  be  cured  by  the  power  of  the  Legislature  only. 

It  was  no  advantage  to  the  town  to  have  the  fee  of  the 
highways,  nor  is  it  to  be  presumed  that  the  Legislature  would 
give  to  Cbarlestown  more  than  it  gave  to  any  other  town  in 
the  Commonwealth. 

The  first  section  of  the  act  confirms  the  proceedings  of 
the  committee,  and  bars  actions  for  possession  or  damages. 
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This  section  places  the  owner  of  the  land  in  the  same  sitna* 
lion,  as  be  stood  by  the  existing  highway  statutes,  except 
that  he  cannot  question  the  regularity  of  the  taking  by  the 
committee,  as  he  might  an  irregular  taking  under  the  highway 
statutes.  When  land  is  regularly  taken  for  a  highway,  no 
action  for  possession  or  for  damages  can  be  maintained  by 
the  owner.  His  only  remedy  is  by  petition,  be.  Stat,  of 
Mass.  1786,  ch.  67. 

This  statute  was  intended  to  make  the  proceeding?  of  this 
committee  equivalent  to  highway  statute  proceedings,  and 
nothing  more. 

The  preamble  to  the  fourth  section,  says,  that,  ^'  whereas 
some  persons  may  suffer  damage  by  laying  out  the  streets," 
&c.  This  is  the  language  used  in  the  highway  statutes. 
*'  Damage  by  laying  out,"  &c.  is  surely  not  descriptive  of 
the  loss  of  the  freehold.  It  is  used  to  express  the  value  of 
the  easement  taken  by  the  public. 

The  common  law,  which  preserves  the  freehold  of  a  road 
to  the  owner  of  the  land,  was  early  adopted  in  Massachu- 
setts ;  and  it  is  not  easy  to  conjecture  any  reasons  why  the 
Legislature  should  alter  the  la\^  in  this  particular  instance, 
(and  there  is  no  similar  instance  since  the  settlement  of  the 
country,)  or  why  the  town  of  Charlestown  should  desire  to 
possess  the  freehold  of  the  roads,  when  the  easement  was 
just  as  valuable  to  them.  The  town  was  at  that  time  so 
poor  as  to  command  the  charity  of  the  General  Court ;  and 
can  it  be  believed,  that  it  would  prefer  to  take  the  fee  of  the 
highways,  and  thereby  incur  a  greater  expense  than  if  the 
easement  only  was  taken  ? 

The  public  exigencies  require  that  highways  should  be  es- 
tablished, and  they  are  provided  to  be  laid  out  and  a  reason- 
able compensation  is  provided  by  a  series  of  statutes  enacted 
very  early  after  the  settlement  of  the  country,  altered  and 
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cdotiDued  to  the  present  time.  But  it  is  only  a  public  ezi- 
geocy  which  justifies  the  appropriation  of  the  property  of  an 
iodividual  to  public  uses.  No  such  exigency  existed  in  the 
case  at  bar.  The  appropriation  of  the  freehold  of  a  road  to 
the  public  was  wholly  unnecessary  and  totally  worthless.  It 
16  true  that  the  statute  provides  a  compensation  in  this  case; 
but  from  the  language  used,  '^  damages  for  taking/'  being  the 
same  as  used  in  highway  statutes,  it  may  be  inferred^  that  the 
Legislature  intended  damages  for  the  easement  only.  It 
cannot  be  presumed,  that  the  Legislature  intended  unneces* 
sarily  to  violate  private  property,  or  to  depart  from  the  asual 
course  of  legislation  on  similar  subjects  ;  and  in  the  absence 
of  any  manifest  intention  in  the  statute  itself,  to  take  the 
freehold  of  the  streets,  as  well  as  from  the  uselessness  to  the 
town  of  such  a  proceeding,  it  is  manifest  that  the  Legislature 
have  adhered  to  the  usual  course  of  legislation  on  tbe  sub- 
ject of  highways,  and  have  given  to  the  town  all  that  it  was 
needful  for  it  to  possess,  without  unnecessarily  violating  the 
property  of  an  individual. 

It  may  be  said,  that  John  Harris  has  given  validity  to  an 
illegal  act  by  accepting  a  compensation. 

The  reply  is,  that  he  had  a  right  to  compensation  for  the 
easement ;  that  what  he  received  was  accepted  by  him  for 
the  value  of  the  easement ;  and  this  is  apparent  from  his  pro- 
test at  the  surrender  of  the  streets  to  the  Navy  Yard,  "  on 
account  of  his  right  to  the  advantages  of  the  streets." 

But  it  is  doubted  whether  the  laying  out  of  Water  or  Bat- 
tery Street  and  Meeting-House  Street  is  afiected  by  the  op- 
eration of  this  statute. 

The  language  of  the  statute  is  retrospective.  It  confirms 
the  past  proceedings  of  the  committee.  It  speaks  of  lands 
taken  away  by  the  plan.  The  streets  in  question  were  laid 
out  up  to  the  present  line  of  the  Navy  Yard  in  1781,  but 
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were  not  carried  into  the  land  now  occupied  by  the  Navy- 
Yard  until  1796  and  1799,  and  the  land  now  claimed  by 
the  heirs  of  John  Harris  was  not  taken  from  him  till  1796 
and  1799.  The  streets  were  not  laid  through  the  Navy 
Yard  in  1781.  There  was  no  taking  of  Harris's  land  at  that 
time,  and  there  could  be  no  damages  before  taking.  The  ref- 
erees in  1796  speak  of  a  street  proposed  to  lead  to  the 
Meeting-House,  "  but  not  yet  opened." 

Can  the  statute  of  1781,  confirming  past  proceedings,  bar 
an  action  for  an  act  done  in  1796  ?  Harris  had  sustained  no 
damage  in  1781.  Nothing  was  taken  from  him,  he  had  the 
vesture  and  herbage  and  all  other  profits  of  the  land  till 
1796. 

It  will  be  seen,  by  reference  to  the  statement  of  facts,  that 
the  town  of  Charlestown  sold  Back  Lane,  one  of  the  streets 
in  the  Navy  Yard  not  laid  out  by  the  town's  committee  in 
1781,  and  upon  which  that  act  could  have  no  operation. 
From  this  fact  it  appears,  that  the  town  considered  itself 
vested  with  the  whole  property  in  the  streets  by  the  mere 
act  of  laying  them  out,  and  did  not  consider  that  property 
as  derived  from  the  act  of  1781. 

Thirdly.  That,  upon  the  discontinuance  of  a  highway  by 
the  public,  in  Massachusetts,  the  soil  and  freehold  of  such 
highway  reverts  to  the  owner  of  the  land  taken  for  such 
highway. 

It  is  the  settled  law  of  Massachusetts,  that,  by  the  location 
of  a  way  over  the  land  of  any  person,  the  public  acquire  an 
easement ;  but  the  soil  and  freehold  remain  in  the  owner  al- 
though incumbered  with  a  way,  and  if  the  way  be  discontin- 
ued he  shall  hold  the  land  free  from  the  incumbrance.  This 
position  is  fully  sustained  by  the  decisions  of  the  Supreme 
Court  of  Massachusetts,  in  Commonwealth  v.  Peters,  2  Mass. 
R.  127  ;  Fairfield  v.  Williams  et  al  4,  427  ;  Perky  v.  Chan- 
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dkr,  6,  454  ;  Aiden  v.  Murdoch,  13, 259  ;  Stackpole  v.  Hen- 
ley y  16,  33  ;  Robbins  v.  Bovman  et  al  18,  122. 

Stort  J.  The  general  priDciple  of  the  common  law  is, 
that  the  soil,  orer  which  a  street  or  highway  is  laid  out,  still 
remains  the  property  of  the  original  owner,  subject  to  the 
easement,  and  he  may  pass  the  title  thereto,  notwithstanding 
the  incumbrance. 

This  principle  is  not  now  contested ;  and  the  only  question 
is,  how  far  it  applies  to  the  actual  circumstances  of  the 
present  case. 

First,  it  is  said,  that  the  land  on  both  streets  (No.  3  abut- 
ting on  opposite  sides  on  them)  will  pass  under  the  inquest 
as  '^  appurtenances"  of  No.  2.  It  may  be  admitted,  that 
land  may  pass  as  ^^appurtenances"  to  other  land,  if  such  be 
the  clear  intent  of  the  parties,  as  gathered  from  the  terms  of 
the  deed  or  other  instrument  of  conveyance  ;  for,  in  such  a 
case,  the  law  does  not  insist  upon  strict  propriety  in  the  use  of 
language,  but  is  content  to  expound  the  words  of  the  parties, 
and  give  efiect  to  the  instrument,  according  to  the  real  and  un- 
questionable meaning  of  the  parties.  But,  strictly  speaking,  ia 
a  legal  sense,  land  can  never  be  appurtenant  to  land.  But  a 
thing,  to  be  appurtenant  to  another,  must  be  of  a  different  and 
congruous  nature,  such  as  an  easement  or  servitude,  or  some 
collateral  incident  belonging  to  and  for  the  benefit  of  the 
land.  In  Co.  Lit.  121,  b.,  it  is  said,  that  nothing  can  be  ap- 
purtenant, unless  the  thing  agree  in  quality  and  nature  to  the 
thing  whereunto  it  is  appurtenant ;  as  a  thing  corporeal  can- 
not properly  be  appurtenant  to  a  thing  corporeal,  nor  a  thing 
incorporeal  to  a  thing  incorporeal.  And  there  are  many 
other  authorities  to  the  same  effect  in  Com.  Dig.  Appendant 
and  Appurtenant,  and  Orant  E.  9. 

In  a  case,  therefore,  where  the  words  of  a  grant  pass  land 
**  with  its  appurtenances,"  the  law  will,  in  the  absence  of  any 
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coDtrolUog  words,  deem  the  word  appurtenances  to  be  used 
io  its  technical  sense ;  and  that  construction  will  not  be  dis^ 
placed,  until  it  is  made  manifest  from  other  parts  of  the  grant, 
that  some  other  thing  was  actually  intended  by  the  parties. 
I  say,  until  it  is  made  manifest ;  by  which  I  mean,  clearly 
and  definitely  ascertained,  that  the  word  is  used  in  anotbw 
sense.  I  add  also,  from  other  parts  of  the  same  grant ;  for 
it  is  not  open  to  parol  evidence  to  explain  or  vary  the  legal 
sense.  If  there  is  nothing  in  rerum  naiurdf  upon  which  the 
word  can  operate,  that  does  not  entitle  the  court  to  desert  the 
legal  sense.  It  has  been  said  by  the  counsel  for  the  defen- 
dant, that  there  were  buildings  on  No.  2,  to  which  the  word 
"appurtenances"  is  commonly  applied.  But  such  buildtngis 
are  in  no  just  sense  "  appurtenances  " ;  but  if  annexed  to  the 
freehold,  they  are  a  parcel  of  the  land,  and  pass  as  such  by 
the  deed.  It  is  not,  however,  necessary  to  show,  that  there 
are  things  granted,  to  which  the  word  applies.  It  is  often 
thrown  in  by  conveyancers  without  any  actual  knowledge  of 
the  premises,  to  avail,  as  far  as  it  may  avail,  by  way  of  cau- 
tionary enlargement  of  the  principal  grant,  if  there  be  any 
thing,  on  which  it  may  operate.  If  there  be  in  fact  no  ap- 
purtenances, then  the  word,  like  other  expletives  in  a  deed,  is 
merely  nugatory.  The  authorities  cited  at  the  bar  upon  this 
point  are  full  to  the  purpose,  and  especially  Leonard  v.  White, 
7  Mass.  R.  6;  Jackson  v.  Hathaway,  15  John.  R«  447 ;  and 
the  very  late  case  of  Tyler  v.  Hammond,  11  Pick.  193, 
in  the  Supreme  Court  of  Massachusetts.^ 

Now,  in  the  present  inquest  (sufficiently  loose  in  all  its 
proceedings,  and  inartificially  conducted,  considering  the 
magnitude  of  the  interests  at  stake),  there  is  nothing,  upoa 

1  See  also  Com.  Dig.  Chim. ;  2  Saand.  400  and  note ;  6  Mass.  R.  332. 
To  which  I  would  add  Whiiney  v.  Obicy,  3  Mason,  R.  280. 
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which  the  Court  can  put  its  fioger,  that  in  aoy  manner  justifies 
it  in  supposing  the  jury  intended  by  **  appurtenances "  any 
thing  but  what  are  such  in  the  legal  sense.  They  appratsa 
«one  other  lot,  No.  2,  with  th^  appurtenances/'  then  describe 
iBg  it  by  metes  and  bounds.  These  metes  and  bounds  do 
not  include  the  streets,  or  either  of  them.  The  lot  is  bounded 
by  the  streets,  not  orer  them.  All  the  other  lots  are 
bounded  on  one  of  these  streets  ;  and  there  b  no  mention  of 
'<  appurtenances  "  in  the  description  of  either  of  them.  Yet 
if  the  intention  were  to  include  the  land  belonging  to  the 
streets,  it  must  have  been  equally  direct  in  regard  to  all  these 
lots,  as  in  regard  to  No.  2.  The  truth  is,  that  no  particular 
stress  was  laid  on  the  word  ^^  appurtenances."  If  the  streets 
had  been  private  ways,  the  right  to  use  them  would  have  been 
^^appurtenances"  in  the  strict  sense.  But,  as  highways, 
tbey  were  public  easements.  This  distinction  may  not  have 
been  attended  to  by  the  parties ;  and  therefore  the  word  *^  ap" 
purienancet "  may  have  been  inserted  from  greater  caution. 
But  the  omission  of  it,  in  regard  to  the  other  lots,  rather 
leads  to  the  conclusion,  that  it  was  a  chance  hit,  without  in* 
tention  or  object.  At  all  events,  the  fact,  that  all  the  lots 
are  bounded  by  abuttals,  which  exclude  the  streets,  irresist- 
ibly shows,  that  th^  jury  did  not  intend  to  include  them.  If 
they  had  so  intended,  some  positive  expression  would  have 
been  fcAind. 

It  has  been  said,  that  the  duty  of  the  jury  was,  to  value 
the  land  only,  and  not  to  describe  its  boundaries,  if  it  were 
so,  it  is  too  late  to  correct  the  error.  But  I  am  of  opinion, 
that  it  was  their  duty  to  describe  the  land  taken  by  definite 
bounds,  in  order  to  show  the  extent  of  this  acquisition  of 
property  by  the  United  States,  in  a  proceeding  in  invUum, 
The  description  should  be  as  definite  and  clear,  as  in  a  com- 
mon gnmt.    The  title  of  the  United  States  might  otherwise 
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have  been  brought  into  jeopardy.  How,  indeed,  could  the 
jury  value  the  land  without  ascertaining  its  extent  ?  So  far 
then,  as  the  title  of  the  United  States  is  sought  to  be  main- 
tained upon  this  inquesty'it  appears  to  me  unsustainable.    > 

A  question  of  more  difficulty  arises  upon  the  construction 
of  the  act  of  1781 ;  whether  it  was  simply  intended  to 
authorize  the  creation  of  servitudes  or  easements  in  the  lands, 
over  which  the  committee  had  laid  out  streets,  lanes,  and 
squares,  according  to  the  plan  confirmed  by  the  Legislature ; 
or  whether  it  was  intended  to  vest  in  the  town  the  title  and 
freehold  of  the  soil  itself,  over  which  these  streets,- lanes,  and 
squares  were  so  laid.  In  other  words,  whether  the  town  was 
to  acquire  the  whole  property  in  the  land  taken  for  streets, 
lanes,  and  squares,  paying  damages  to  the  full  value ;  or  was 
to  acquire  only  a  right  of  way,  or  public  use,  paying  damages 
only  for  such  right,  and  leaving  the  general  ownership  in  the 
land,  as  it  was  before.  It  is  unnecessary  to  consider,  how  far 
the  Legislature  possessed  a  constitutional  authority  to  take 
the  lands  for  either  purpose,  depriving  the  owner  of  the  right 
of  a  trial  by  jury  to  ascertain  his  damages ;  for  Harris  took 
no  such  exception,  and  received  a  compensation  awarded  ac- 
cording to  the  provisions  of  the  act.  But  it  is  material  to 
state,  that  by  the  terms  of  the  act  it  is  (declared,  that  "  all 
actions^  that  shall  be  brought  for  recovering  possession  of  any 
land  lying  within  any  of  the  streets,  lanes,  squares,  &c.  laid 
out  as  aforesaid,  or  for  damages  sustained  or  occasioned 
thereby,  shall  be  utterly  and  for  ever  barred"  In  the  ordi- 
nary mode  provided  by  law  for  laying  out  town  ways,  streets, 
and  highways  under  our  general  statutes,  it  is  clear,  that  an 
easement  only  is  created  ;  and,  subject  to  that,  the  general 
propriety  remains  in  the  owner  of  the  soil  at  the  time  of  lay- 
ing it  out.  He  may  use  it  for  any  purposes,  not  inconsistent 
with  the  easement.      He  is  entitled  to  any  profits  from  the 
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herbage  on  the  way-side,  and  may  maintain  trespass  for  any 
wrong  or  dispossession  by  any  intruder.  The  present  act  in 
terms  bars  for  ever  actions  brought  for  possession  of  any  such 
lands  ;  and  therefore,  taken  in  its  literal  signification,  it  may 
seem  intended  to  bar  for  ever  all  possessory  rights  and  reme- 
dies. 

It  is  true,  that  it  does  not  purport  to  transfer  any  right. 
But  the  question  made  is,  whethet  it  does  not  so  by  fair  im- 
plication. Could  the  owner,  after  the  act,  enter  into  posses- 
sion, and  thus  destroy  the  easement?  Could  he  enter  into 
possession  and  cultivate  the  soil,  not  obstructing  the  ease- 
meat  ?  The  pressure  of  the  cause  appears  to  me  mainly 
to  rest  on  this  point ;  for,  if  all  the  right  of  Harris,  and  of 
those  under  whom  he  claimed,  to  the  soil,  was  intended  to  be 
extinguished  or  to  be  vested  in  the  town,  then  the  defendant 
is  guilty  of  a  trespass.  If  not,  then  the  title  belonged  to 
Harris  ;  and  the  grant  of  the  town,  except  so  far  as  it  ope- 
rated as  an  extinguishment  or  discontinuance  of  the  street 
over  the  premises,  was  utterly  void.  It  is  plain,  how  the 
town  understood  the  act.  They  acted  upon  it  as  transferring 
the  title  in  the  land  to  them ;  and  they  accordingly,  by  their 
vote  in  1801,  intended  to  grant  it  to  the  United  States,  so  long 
as  the  Navy  Yard  should  be  continued  in  that  place.-  This 
mistake,  however,  on  the  part  of  the  town,  if  it  be  a  mistake, 
cannot  change  the  legal  right  of  the  parties ;  but  the  case 
must  be  decided  wholly  upon  the  terms  and  intent  of  the  act 
of  1781. 

After  reflecting  a  good  deal  upon  the  subject,  my  mind  has 
at  last  come  to  the  conclusion,  that  the  act  of  1781  was  not 
intended  to  pass  the  freehold  in  the  lands,  but  to  create  only 
an  easement,  which  might  be,  and  probably  then  was,  con- 
templated to  be  perpetual.  I  will  shortly  state  the  reasons, 
which  have  conducted  me  to  this  result.     In  the  first  place, 
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•Terj  act  of  a  special  nature,  in  derogation  of  private  rights, 
ought  to  be  construed  strictly.  This  principle  of  eonstmc- 
tion  is  founded  in  the  common  law.  And  in  cases  of  this 
nature,  it  acquires  additional  force  from  the  constitmioDal 
provision  in  the  Bill  of  Rights  of  the  Constitution  of  Massa- 
chusetts, that,  ^^  whenever  the  public  exigencies  require, 
that  the  property  of  any  individual  shall  be  appropriated  for 
public  uses,  he  shall  receive  a  reasonable  compensation  there- 
for." The  right,  therefore,  to  take  private  property  for 
public  uses  is  limited  to  cases  of  public  exigency.  If  the 
Legislature  expressly,  or  by  necessary  implication,  state  the 
exigency  to  exist,  and  the  extent  to  which  the  property  is  to 
be  taken,  that  woald  in  common  cases  be  decisive.  But  if 
the  words  used  be  equivocal,  and  upon  the  act  it  stand  indif* 
ferent,  whether  a  right  of  way  only,  or  a  right  of  freehold  be 
taken,  the  natural  construction  would  be,  that  the  Legislature 
intended  an  easement  only,  as  that  would  be  co-extensive 
with  the  exigency  of  the  public  use. 

Now,  it  is  perfectly  obvious,  from  the  preamble  of  the  act 
of  1781,  that  the  committee  of  the  town  were  appointed  to 
regulate  the  streets,  lanes,  and  squares  in  that  part  of  Charles- 
town,  which  was  laid  waste;  and  that  they  had  ''  proceeded 
to  lay  out  the  Bame,^  that  is,  to  lay  out  the  streets,  lanes,  and 
squares.  This  power,  thus  given  by  the  town,  was  an  excess 
c^  municipal  authority,  and  not  within  the  purview  of  any  of 
the  general  statutes  for  the  opening  or  widening  of  streets 
and  highways.  It  was,  therefore,  ipso  facto  void,  unless  it 
received  the  conBrmation  of  the  Legislature  by  some  new 
enactment.  The  act  of  1781  gave  such  confirmation.  But 
the  confirmation  was  intended  to  go  no  farther  than  the  origi* 
nal  authority,  given  by  the  town,  extended ;  or  at  least  no 
farther  than  the  acts  of  the  committee  under  it  had  gone. 
There  is  not  a  word  in  the  statute,  which  looks  beyond  the 
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acts  of  the  iown  and  couittiiuee  ;  or  whkh  purports  to  pro- 
vide for  more  e&teosive  operations.  The  power  gireo  bjr  th« 
town  to  the  committee  was,  to  regulate  the  streeta,  lanes,  aod 
squares,  in  the  part  of  the  town  laid  waste.  It  is  doC  easy 
to  give  any  very  exact  sense  to  the  tern  ^*  regulaU  "  in  this 
connexion.  It  ordiaarily  implies,  not  so  much  the  establish^ 
meac  of  a  new  thing,  as  the  arrangement  in  proper  order  cl 
such  as  already  edst.  It  might  have  meant  no  more  thaa  to 
ascertain,  and  fix,  the  lines  and  limits  of  the  existing  streets, 
lanes,  and  squares.  But  a  iiberail  interpretation  might  per** 
haps  fairiy  include  the  power  to  widen,  alter,  and  extend  the 
streets,  lanes,  and  squares  in  that  part  of  the  town,  so  as  to 
provide  for  the  public  convenience,  and  the  mutual  connex-i 
ion  of  the  whole.  The  committee  appear  to  have  acted 
upon  this  interpretation ;  and  after  such  a  lapse  of  time  it 
would  be  too  much  to  bold  it  unsound,  or  unjustifiable,  espe* 
dally  when  it  has  received  a  legislative  sanction. 

Assuming  then,  that  the  power  to  regulate,  included  the 
power  to  lay  out  streets,  does  the  latter  naturally  or  necessa- 
rily include  the  power  to  take  away  the  freehold  from  the 
owner  of  the  soil,  or  only  to  create  an  easement  over  it  ?  In 
the  construction  of  the  ordinary  statutes  respecting  highways, 
the  power  given  to  selectmen,  and  other  public  functionaries, 
^*  to  lay  out "  streets  and  highways,  has  always  been  held,  (as 
has  been  already  stated,)  not  to  take  away  the  freehold,  but  to 
create  an  easement  only.  The  extraordinary  power  given  to 
the  committee  is  only  a  substitution  of  them  for  the  ordinary 
functionaries.  The  power  is  the  same  ;  but  the  persons,  who 
are  to  exercise  it,  are  different.  In  what  manner  does  this 
change  the  nature  or  extent  of  the  power  itself? 

It  is  a  great  misfortune  in  this  case,  that  we  cannot  find  the 
original  doings  of  the  committee  in  the  town  records ;  nor 
the  petition  of  the   town,  on  which  the  act  of  1781  was 
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founded  ;  nor  indeed  any  other  proceedings  relative  thereto. 
We  are  compelled  to  rely  wholly  on  the  preamble  of  the 
statute  for  every  memorial  of  the  acts  of  the  town  and  the 
committee.  Under  such  circumstances,  it  seems  to  me,  that 
we  are  bound  to  construe  the  statute  cypresy  and  to  subject  its 
terms  to  the  same  interpretation,  as  words  of  a  similar  import 
have  in  the  ordinary  highway  laws.  The  Legislature  ought 
to  be  presumed  to  use  the  words  in  the  common  sense,  and 
under  the  same  limitations,  which  the  common  law  implies, 
unless  some  other  intention  is  clearly  manifested. 

The  prohibition  to  maintain  any  action  for  possession,  or 
for  damages,  does  not  necessarily  import  such  an  intention. 
It  is  true,  that  in  common  cases  of  highways  the  owner  of 
the  soil  may  maintain  an  action  for  possession,  subject  to  the 
easement.  The  words  of  the  act  of  1781  seem  to  bar  such 
an  action.  But  their  generality  may  well  be  limited  to  cases, 
where  a  possession  is  sought  inconsistent  with  the  easement. 
The  same  clause  bars  any  action  for  damages.  What  dam- 
ages ?  Clearly  for  laying  out  the  streets,  not  for  taking  the 
fee  of  the  lands.  The  4th  section  of  the  act  provides  for  the 
manner  of  ascertaining  the  damages  ;  and,  though  it  speaks 
of  appraising  the  value  of  the  lands  and  buildings  taken 
under  the  act,  yet  the  preamble  to  that  section  expressly 
shows,  that  it  is  the  damages  done  "  by  laying  out  the 
streets,'^  and  not  by  transferring  the  fee  to  the  town.  For  all 
the  purposes  of  the  act  the  public  use  is  just  as  complete 
and  perfect  by  the  establishment  of  the  streets,  as  by  a  trans- 
fer of  the  fee.  The  latter  was  not  necessary  for  any  avowed 
purpose  of  the  town,  or  of  the  committee,  or  of  the  Legis- 
lature. 

It  has  been  urged,  that  the  act  of  1781  did  not  extend  to 
the  land  in  controversy ;  for  Water  or  Battery  Street  and 
Meeting-House  Street  were  not  laid  out  over  the  premises 
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until  many  years  after  the  passage  of  it.  If  the  plan  and 
report  of  the  committee  did  not  in  fact  contain  a  laying  out 
of  these  streets  in  a  legal  sense,  (for  the  time  of  their  being 
actually  opened  is  quite  a  different  consideration,)  it  is  per- 
fectly clear,  that  the  act  of  1781  does  not  apply  to  them  ; 
for  it  confirms  past  proceedings  only  in  laying  out,  and  does 
not  purport  to  authorize  future  proceedings  of  a  like  nature. 
And  here,  again,  we  are  in  the  dark  ;  for  the 'proceedings  of 
the  town,  as  to  these  streets  in  1795  or  1796,  and  in  1798 
and  1799,  cannot  be  found  ;  and  we  have  no  means  of  ascer- 
taining their  import  or  effect.  The  plan  alone  remains ;  and 
that  certainly  extends  the  lines  of  the  streets,  as  they  were 
subsequently  opened.  In  my  view  of  the  case,  the  adoption 
of  the  plan  by  the  Legislature  in  1781  must  be  deemed,  in  a 
legal  sense,  a  laying  out  of  streets  at  that  time;  and  the  sub- 
sequent proceedings  of  the  town  were  not  a  new  laying  out, 
but  merely  an  opening  of  the  old  streets  in  conformity  to  the 
plan.  Upon  this  point  the  argument  is  not,  therefore,  sus- 
tained. 

But,  for  the  other  reasons  already  stated,  my  judgment  is, 
that  the  laying  out  of  the  streets  over  the  premises  in  1781 
did  not  transfer  the  fee  from  the  then  owners  of  the  land,  but 
left  it  in  them,  subject  to  the  easement.  And,  according  to 
the  agreement  of  the  parties,  the  United  States  are  to  become 
nonsuit. 
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.»..».    i  ^o"'  JOSEPH  STORY,  Associate  Justice  of  the  Sapreme  Court. 
BBFORK^  Hoc,  JOHN  PITMAN,  District  Judfe. 

W.  AND  D.  D.  Farnum 

THE  BlACKSTONE  CaVAL  CORPORATION. 

The  BiackstoDe  Canal  Company  were  authorized  by  their  act  of  incorporation  to 
f^oairuot  ft  QvuHf  4be.  $  and  the  maimer  pointed  out  in  which  they  AoiUd  loeatt 
the  caual,  dbc.  HeUf  that  in  order  to  entitle  the  company  to  raise  a  dam  by  which 
the  water  of  the  river  should  flow  back  to  the  injury  of  the  riparian  proprietors, 
the  location  of  such  dam  and  the  intention  to  raise  it  must  be  made  known  and 
coofiriDad  in  the  manner  pointed  out  by  the  act  of  incorporation. 

Where  two  corporations  are  created  by  adjacent  slates  with  the  same  name,  to 
construct  a  canal  in  each  of  the  stales  respectively,  and  afterwards  their  interests 
Me  nnked  by  aubseqoent  acts  of  the  slates  respectively,  this  does  not  merge  the 
operate  corporate  eidstence  of  such  corporations  i  but  creates  a  imity  of  stock 
and  interest  only. 

Every  act  of  incorporation  must  be  construed  in  such  a  manner,  if  possible,  as  not  to 
exceed  the  sovereignty  of  the  Legislature  granting  it.  It  ought  not  therefore  to 
be  deemed  to  authorize  any  act  to  be  done,  which  would  exceed  the  jurisdictional 
power  of  the  state,  or  interfere  with  the  rights  of  other  states,  as  to  construct  a 
canal,  or  raise  a  dam,  in  another  state. 

QHcere,  if  ilie  Legislature  of  one  state  can  authorize  a  dam  locally  in  that  state  to 
be  raited,  so  as  to  flow  back  a  public  river  running  into  another  slate,  to  the  iqjuiy 
of  mill  privileges  locally  situate  in  the  latter  state. 

This  was  a  Bill  in  Equity  brought  by  the  plaintiffs,  the  pro- 
prietors of  a  cotton  mill  situated  in  the  town  of  Mendon  in 
the  state  of  Massachusetts,  against  the  defendants,  the  pro- 
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prietors  of  fbe  Blackstone  Caoa),  to  compel  them  to  reduce 
the  height  of  a  dam  acro33  the  Biackstone  Ri?er,  which  bad 
been  raised  by  them,  fvhereby  the  operatioos  of  the  plain-* 
tiffi'  mill  were  impeded;  also,  for  a  perpetual  injuncfiofi 
against  raising  it  to  future,  and  for  damages  for  the  injury 
already  sustained  by  the  plainiiffi. 

The  material  facts  stated  in  the  bill  were  as  follows !  -^ 

That,  in  the  summer  of  1825,  the  plaintifi  built  their  dam 

across  the  Biackstone  River  in  the  town  of  Mendon  and  state 

of  Massachusetts,  and  erected  a  woollen  mill,  to  be  earned 

by  water  taken  from  the  pond  flowed  by  said  dam  ;   the  mid 

and  dam  of  the  plaintiffs  being  in  the  state  of  Massachusetts. 

In  March,   1826,  the  plaintifis  began  to  dig  a  raceway  fot 

their  cotton  mill,  south  of  the  woollen  mill  and  lower  down 

the  river^  and  in  the  course  of  the  year  1&26,  the  cotton  mill 

was  completed ;  the  mill,  and  wheels,  and  part  of  the  raetf 

being  in  the  state  of  Massachusetfs,  and  the  remainder  and 

mouth  of  the  race  being  in  the  state  of  Rhode  Island.     Inr 

August^  1826,  the  plaintiffs  built  their  grist  mill  still  further 

down  the  rirer,  and  in  the  state  of  Rhode  Island.     In  June, 

1826,  the  plaintifis  and  defendants  entered  into  an  indenture, 

by  which,  among  other  things,  the  plaintiffs  agreed,  that  the 

Biackstone  Canal  should  cross  their  pond  aforesaid,  and  pass 

over  their  land ;  and  to  release  all  damages  therefor ;  and  also 

to  pay  the  defendants  ^  500 ;  and  to  support  farm  bridge^r 

across  the^  cknai,  where  the  dam  passed  over  their  land  ;  and 

not  to  draw  down  the  water  in  their  pond  more  than  four 

inches  below  the  cap  log  thereof.     The  defendants  by  the 

same  indenture,  for  the  considerations  above  cited,  conveyed 

to  the  plaintifi&  the  right  to  draw  water  from  the  canal  at  any 

point  of  their  land,  and  covenanted  lor  the  quiet  enjoyment 

of  this  right.     The  Woonsocket  dam,  across  the  Biackstone 

River,  is  about  one.  mile  and  three  founhs  below  the  plain-* 
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tifis'  cotton  mill.  In  August,  ISSS,  the  defendants  raised 
this  dam  two  feet  for  the  purpose  of  deepening  the  water  in 
the  Woonsocket  pond,  so  as  to  render  the  same  navigable  as 
a  part  of  the  canal.  The  raising  of  this  dam  caused  back- 
water on  the  wheels  of  the  plaintiffs'  mills,  so  as  to  materially 
obstruct  their  speed.  The  back-water  was  so  great,  that  the 
plaintiffi  had  been  obliged  to  build  another  mill,  called  the 
picker  mill,  for  the  purpose  of  removing  into  it  the  picker 
and  some  of  the  heaviest  machinery  from  the  cotton  mill ; 
the  wheel  of  the  cotton  mill  being  unable,  when  clogged  by 
back-water,  to  carry  the  machinery,  though,  before  the  dam 
was  raised,  it  was  fully  able  to  carry  all  the  machinery.  The 
plaintiffs'  investment  in  mills,  other  buildings,  and  lands,  &c., 
was  over  $  100,000,  and  the  value  of  the  property  depended 
materially  upon  the  reduction  of  the  Woonsocket  dam  to  the 
height  it  stood  at  before  it  was  raised.  The  bill  prayed,  that 
the  defendants  might  be  decreed  to  reduce  the  dam  to  its 
former  height,  and  for  a  perpetual  injunction  against  raising  it 
in  future,  and  for  an  account  of  damages  already  sustained, 
to  be  4aken  by  a  master. 

The  plaintiffs  upon  these  facts,  rested  their  case  upon  two 
grounds ;  first,  as  proprietors  of  mills  lying  in  the  state  of 
Massachusetts,  and  second,  upon  the  indenture;  contending 
that  the  defendants,  after  having  conveyed  the  right  to  draw 
the  water  from  the  canal,  were  estopped  from  so  raising  the 
Woonsocket  dam,  as  to  render  the  right  to  draw  the  water  of 
DO  value. 

The  Answer  of  the  defendants  admitted,  that  they  had 
raised  the  Woonsocket  dam  two  feet,  and  contended,  that  they 
had  a  right  to  do  so  by  virtue  of  their  charter,  and  also  by  an 
agreement  with  the  plaintiffs,  who  had  released  all  damages. 
That  by  their  incorporation  by  the  Rhode  Island  Legislature, 
and  by  subsequent  acts,  they  were  empowered  to  build  a 
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canal  from  Worcester  to  Providence,  and  to  take  land,  tic., 
for  that  purpose,  the  damages  to  be  appraised  and  reported 
to  the  Court  of  Common  Pleas.     That  in  pursuance  of  this 
authority,  in  1825,  they,  by  their  commissioners,  located  the 
route,  and  marked  the  level,  &c.,  of  the  canal,  by  stakes  and 
marks  on  the  east  side  of  the  Blackstone  Canal,  from  above 
the  plaintiffs'  land,  (which  principally  lay  on  the  west  side,) 
to  the  Woonsocket  village ;   and  that  the  route  and  level  so 
marked  out  required  that  the  Woonsocket  dam  should  be  raised 
four  feet,  in  order  to  render  the  canal  navigable.     The  com- 
missioners made  a  report  of  this  location  on  the  east  side,  but, 
there  being  no  Court  in  session,  it  never  was  returned  to  the 
clerk's  office  of  said  Court  of  Common  Pleas.     In  the  mean 
time,  after  the  excavation  had  begun,  plaintifis  entered  into 
a   negotiation  with  defendants,  through  the  commissioners, 
to  change  the  route  of  the  canal  at  that  point,  from  the  east 
to  the  west  side,  in  order  to  increase  defendants'  water  power. 
This  was  agreed  to,  by  means  of  which  the  plaintiffs  realized 
great  advantages,  and  were  enabled  to  erect  a  cotton  and  grist 
mill.     The  answer  alleged,  that,  at  that  time,  it  was  publicly 
known  the  Woonsocket  dam  must  be  raised,  and  that   in 
changing  the  location  of  the  canal,  the  same  level  was  pre- 
served on  the  west,  as  had  been  marked  out  on  the  east  side  of 
the  river.     The  location  on  the  west  side  was  made  the  24th 
of  February,  1826,  the  previous  location  to  raise  the  Woon- 
socket dam  having  been  made  on  the  lOlh  of  February,  1826. 
The  defendants  further  set  forth,  that  the  Farnums  were  de- 
sirous of  purchasing  the  Mowry  land,  below  the  land  they 
then  owned  exclusively  in  Massachusetts,  but  could  not  effect 
the  purchase  from  the  Mowrys.     That  defendants  did  pur- 
chase this  land  to  accommodate  the  Farnums,  and  conveyed 
the  title  to  them  for  their  benefit.     It  was  also  alleged,  that 
before  defendants  began  their  raceway    for  their  new  cotton 
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mill,  they  bad  notice  that  the  Woonsocket  dam  was  to  be 
raised,  as  otherwise  boats  could  not  enter  the  lock  above,  on 
the  level  marked  out  for  the  canal.  The  answer  also  alleged, 
that  the  raising  of  the  dam  did  not  cause  the  back-water  on 
the  plaintiffs'  mills,  but  that  it  was  caused  by  the  raceway 
being  too  narrow  to  carry  the  water  off,  and  in  consequence 
of  the  plaintiffs  having  placed  the  apron  of  their  cotton  mill 
wheel  lower  than  that  of  the  woollen  factory,  and  nearly  on 
a  level  with  the  bed  of  the  river,  the  plaintifis'  privilege  hav- 
ing but  little  fall,  and  being  what  is  termed  a  flat  privilege. 
It  was  also  averred,  that  one  of  the  plaintifis  offered  $  1000 
if  the  commissioners  would  not  raise  the  Woonsocket  dam ; 
and  also  proposed  to  have  flash-boards  put  on,  instead  of  a 
permanent  dam,  so  that  they  might  be  taken  off  in  the  win- 
ter. But  nothing  was  done  to  that  effect.  The  answer  com- 
plained that  the  Farnums  had  raised  the  water  in  their  pond, 
so  as  to  come  up  to  the  level  of  the  banks  of  the  canal,  and  in 
one  instance  overflow  them  and  cause  the  defendants  to  make 
repairs  at  their  own  expense.  That  the  plaintiffi,  sensible 
of  the  damage  caused  by  keeping  the  water  so  high,  proposed 
to  have  two  gates  erected  at  their  expense,  to  carry  the  water 
from  the  canal,  and  that  such  gates  were  erected,  and  a  new 
trench  dug  by  plaintiffs  below  the  gates.  That  subsequently 
the  plaintiffs  erected  a  grist  mill  below  these  gates,  and  entirely 
defeated  the  object  for  which  they  were  erected.  The  an- 
swer also  set  forth  at  length,  the  contract  between  the  par- 
ties, which  it  set  up  as  a  full  release  of  all  damages  from 
overflowing,  &c.,  and  prayed  that  the  defendants  might  be 
dismissed  by  the  Court,  with  their  costs. 

The  case  was  very  elaborately  argued  by  R.  W,  Greene 
and  Daniel  Webster  for  the  plaintiffs,  and  /.  L.  TUKnghast 
and  /.  Whipple  for  the  defendants.  « 
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Stort  J.  Assuming  for  the  present,  that  the  evidence 
makes  out  a  case  of  real  substantive  damage  to  the  plaintiffs' 
mills,  by  the  raising  of  the  Woonsocket  dam,  the  next  ques- 
tion is,  whether  the  record  presents  any  justification  of  ihe 
act  of  raising  the  Woonsocket  dam  on  the  part  of  the  plain- 
tiffi.  And  it  is  most  important  to  the  parties  in  this  aspect 
of  the  case,  to  advert  to  some  of  the  facts,  which  are  indis- 
putable. The  plaintiffi,  in  the  summer  of  1825,  built  a  dam 
across  the  Blackstone  River  in  the  town  of  M endon  in  the 
state  of  Massachusetts,  and  erected  a  woollen  mill  in  the 
same  town,  the  water  for  which  was  drawn  from  the  pond 
formed  by  this  dam,  which  is  called  the  Blackstone  dam  or 
pond.  There  is  no  doubt,  that  this  was  a  legal  exercise  of 
the  rights  of  the  plaintiffs,  as  owners  of  the  soil  and  riparian 
proprietors.  The  answer  of  the  defendants  does  not  attempt 
to  impeach  it.  In  March,  1826,  the  plaintiffi  being  the  own- 
ers of  the  soil  began  to  dig  the  race-way  for  their  cotton  mill, 
south  of  the  woollen'  mill  and  lower  down  the  river,  and  com- 
pleted the  cotton  mill  (which  is  within  the  boundary  of  Mas- 
sachusetts) in  the  course  of  the  same  year.  The  land  through 
which  this  race-way  was  laid,  is  known  as  the  Mowry  land, 
and  the  title  to  it  was  purchased  by  the  plaintiffi  on  .the  28th 
of  February,  1826.  The  territorial  line  between  Massachu- 
setts and  Rhode  Island  crosses  the  jace-way  just  below  the 
cotton  mill.  The  dam  at  Woonsocket  is  in  Rhode  Island, 
and  was  not  raised  until  August,  1828,  and  then,  and  not  till 
then,  did  the  gravamen  complained  of  by  ibe  bill  have  an 
existence. 

Now,  I  think,  it  cannot  well  be  denied,  that  the  acts  of  the 
plainti£&  in  the  erection  of  their  cotton  mill,  and  the  use  of 
the  water  from  the  canal  and  dam  above  it,  were  strictly 
legal.  They  had  a  right  to  tbe-flow  of  the  river  in  its  then 
natural  state  along  the  banks  of  their  land,  and  a  right  to 
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empty  the  water  from  their  race-way  into  the  river  according 
to  its  then  natural  current  without  any  obstruction  by  any 
subsequent  artificial  elevation  or  back-water,  unless  the  Canal 
Corporation  have  acquired  some  legal  right  to  displace  this, 
which  may  be  called  the  natural  right,  or  water  privilege,  an- 
nexed to  the  proprietary  interest  in  the  adjacent  soil  and 
banks. 

The  defendants  have  thrown  into  their  answer  a  great  varie- 
ty of  incidental  matters,  many  of  which  are  not  responsive 
to  the  bill,  and  some  of  which  are  not  made  out  by  any  com- 
petent proofs.  But,  stripping  the  case  of  this  complexity 
of  circumstances,  the  defendants  mainly  rely  upon  two  dis- 
tinct grounds  of  defence  ;  first,  that  the  act  of  raising  the 
Woonsocket  dam  is  strictly  justified  by  the  authorities  con- 
ferred upon  the  corporation  by  the  various  Acts  of  the  Legis- 
latures of  Massachusetts  and  Rhode  Island,  which  are  re- 
ferred to  in  the  case  ;  and,  secondly,  that,  if  not  so  justified, 
still  the  indenture  of  agreement  between  the  parties  of  the 
6th  day  of  June,  1826,  (which  is  also  iu  the  case,)  furnishes 
a  complete  jusiification,  from  the  manifest  objects,  which  it 
had  in  view,  and  the  known  circumstances  and  intentions  of 
the  parties,  which  accompanied  it. 

A  good  deal  has  been  said,  in  the  course  of  the  argument, 
upon  the  point,  that  the  plainliflii,  at  a^d  before  the  time  of 
their  purchase  of  the  Mowry  land,  in  February,  1826,  had 
notice,  that  the  location  of  the  canal  had  been  actually  made 
up  to  Woonsocket  dam,  and  that  the  level  of  the  canal  at  that 
place  required  the  dam  to  be  raised  two  feet ;  and  so  the  in- 
tent of  the  canal  proprietors  to  raise  it,  and  the  legal  appro- 
priation of  it  for  this  purpose,  must,  as  necessary  presump- 
tions, follow  upon  such  notice.  Indeed,  it  has  been  contend- 
ed, that  this  does  not  rest  upon  mere  legal  inference ;  but 
that  direct  and  positive  notice  to  this  effect,  as  matter  of  fact, 
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is  brought  home  to  the  plaintifis.  This,  however,  is  strenu- 
ously denied  on  the  other  side  ;  and  there  is,  (as  we  shall 
hereafter  see,)  great  difficulty  in  maintaining  the  affirmative 
upon  the  actual  posture  of  the  evidence. 

The  question  of  notice  is  not,  however,  of  the  slightest 
consequence,  if  the  Woonsocket  dam  has  been  justifiably 
raised,  under  and  in  virtue  of  any  authority  conferred  by  any 
of  the  charters  upon  the  Canal  Corporation.  For  under  such 
circumstances  it  binds  the  plaintiffs  in  point  of  right,  whether 
they  bad  notice  of  the  intent  to  raise  it  or  not.  The  only 
possible  view,,  in  which  it  strikes  me,  that  the  notice  can  be 
of  any  avail,  is  this.  If  it  constituted  an  actual  admitted 
ground  or  basis,  upon  which  the  agreement  of  June,  1826,  was 
entered  into  between  the  parties,  so  that  it  would  operate  aa 
a  legal  fraud  upon  that  agreement  to  suffer  the  plaintiffi  now 
to  assert  a  right,  which  that  agreement  contemplated  as  ex- 
tinct, or  to  be  extinguished  by  its  terms,  it  would  be  most 
material  as  a  matter  of  equitable  bar.  In  all  other  aspects 
it  seems  to  me  wholly  immaterial.  It  can  confer  no  right  on 
the  defendants  ipso  facto.  It  would  be  absurd  to  say,  that 
notice  of  an  intent  to  do  a  wrong  amounted  to  an  extinguish- 
ment of  the  plaintiffs'  right  to  seek  a  remedy  for  such 
wrong  ;  or  that  the  plaintiffi,  at  the  peril  of  losing  their  prop- 
erty, were  bound  to  m^ake  proclamation  of  their  intention  to 
seek  redress  against  wrong-doers.  The  argument  of  the  de^* 
fendants'  counsel  has  not,  as  I  comprehend  it,  attempted  to 
sustain  any  such  large  position. 

Let  us  then  pass  to  the  main  grounds  of  the  defence ;  and 
see,  whether  they  are  made  out  by  the  principles  of  law  ap- 
plied to  the  facts. 

And  first,  as  to  the  justification  under  the  charters  and 
other  Acts  of  incorporation.  In  June,  1823,  the  Legislature 
of  Rhode  Island  incorporated  a  company  by  the  name  of  tha 
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Blackstone  Canal  Company,  and,  after  giving  them  the  usual 
corporate  powers,  authorized  them  to  locate,  construct,  and 
fully  complete  a  navigable  canal,  with  locks,  tow-paths,  ba- 
sins, dams,  wharves,  embankments,  toll-houses,  and  other 
necessary  appendages,  commencing  at  the  dividing  line  be- 
tween the  states  of  Rhode  Island  and  Massachusetts,  and  at 
that  point,  which  should  intersect  and  connect  with  a  canal, 
contemplated  to  be  made  and  constructed  from  or  near  the 
town  of  Worcester  in  Massachusetts,  down  the  valley  of  the 
Blackstone  River,  to  the  aforesaid  dividing  line,  and  running 
into  tide  water,  in  the  town  of  Providence,  in  such  place  or 
places  as  might  be  deemed  most  convenient  for  the  company ; 
with  further  authority  to  employ  certain  ponds  as  reservoirs 
and  feeders;  &c.  &c.  Many  other  incidental  provisions  were 
made,  which  it  is  not  necessary  to  particularize.  It  was  fur- 
ther provided  (by  the  11th  section  of  the  act),  that  when- 
ever the  corporation  should  have  located  the  said  canal,  or 
any  part  thereof,  or  the  feeders  or  branches  thereto,  or  any 
of  them,  they  should  make  report  thereof  to  the  Court  of 
Common  Pleas  for  the  county  of  Providence,  at  any  term 
thereof,  wherein  they  should  particularly  describe  the  bear- 
ings of  the  intended  route,  or  any  section  thereof,  its  width, 
including  tow-paths,  embankments,  basins,  wharves,  excava- 
tions, the  reservoirs  intended  to  be  constructed  or  used,  and 
the  names  of  the  owners  of  the  land,  so  far  as  the  same  could 
be  ascertained ;  which  report  was  to  be  placed  on  the  files  of 
the  Court,  and  notice  given  to  the  owner  of  the  land,  if 
known;  and  commissioners  were  to  be  appointed  by  the 
Court  to  estimate  all  damages,  which  any  persons,  whose 
lands  were  described  or  mentioned  in  the  report,  should  sus- 
tain, provided  the  canal  or  feeders,  &c.  be  constructed  there- 
on. The  duties  of  the  commissioners  were  then  pointed  out ; 
the  manner  of  making  their  report ;  the  reservation  of  a  right 
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of  trial  bj  a  jury  to  any  party  dissatisfied  with  the  report ;  and 
the  mode  of  compelling  payment  of  the  damages,  which 
should  be  assessed  by  the  commissioners  or  by  a  jury,  if  not 
voluntarily  paid  by  the  corporation  within  a  limited  period. 

The  corporation  were  further  authorized  subsequently  to 
make  any  alteration  in  the  canal  or  feeders  so  located ;  and 
the  proceedings  in  respect  to  the  alterations  and  the  damages 
occasioned  thereby,  were  to  be  the  same  as  upon  an  original 
location.  And  inasmuch  as  the  Legislature  of  Massachusetts 
bad  at  their  January  session,  in  1823,  created  a  corporation,  by 
the  name  of  the  Blackstone  Canal  Company,  for  the  purpose 
of  building  and  constructing  a  canal  from  the  town  of  Wor- 
cester to  the  line  between  the  states  of  Massachusetts  and 
Rhode  Island,  and  it  might  be  convenient  to  unite  their 
stocks,  it  was  further  provided  (by  the  last  section  of  the  Act), 
that  the  subscribers  to  the  petition  for  the  Rhode  Island  Cor- 
poration, with  the  express  assent  in  writing  of  the  Massachu- 
setts Corporation,  might  authorize  subscriptions  to  be  opened 
for  stock  for  the  purpose  of  building  a  canal  from  Worcester 
to  Providence ;  and  that  such  subscribers  should  be  deemed 
and  taken  to  all  intents  and  purposes  as  members  of  this  (the 
Rhode  Island)  Corporation.  And  that  the  money  so  raised, 
or  raised  by  the  sale  of  any  future  stock  or  shares,  might  be 
expended  upon  any  part  of  said  canal  from  Worcester  to 
Providence,  or  any  of  its  appendages.  And  all  officers  and 
committees  chosen  by  said  subscribers  should  be  officers  of 
this  corporation ;  and  all  books  and  records  kept  under  the 
authority  and  direction  of  such  subscribers,  and  all  meetings, 
regular  or  special,  whether  in  Rhode  Island  or  Massachusetts, 
should  be  deemed  and  taken  to  all  intents  and  purposes  to  be 
legal  proceedings  by  this  corporation. 

Amendatory  Acts  were  passed  by  the  Legislature  of  Rhode 
Island,  in  January,  1836,  in  May,  1827,  and  in  June,  1837. 
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By  the  Act  of  January,  1826,  it  was  provided,  that  the  com- 
missioners appointed  under  the  1  Ith  section  of  the  former  Act, 
should  be  authorized,  whenever  the  canal  together  with  itsfeed^ 
ers  and  reservoirs  should  be  completed j  to  give  notice  to  all  per- 
sons to  file  their  claims  for  or  on  account  of  the  detentiony  reser- 
vation, division^  and  use,  by  the  said  corporation,  of  the  flood 
waters  of  the  Moshassuck  River,  and  of  the  Blackstone  River, 
and  their  branches  and  tributary  streams,  and  feeders  ;  or  on 
account  of  the  retentiony  reservation,  division,  and  use  of  the 
usual  and  natural  run  of  said  rivers,  or  of  any  of  their 
branches  and  tributary  streams  or  feeders,  whenever  the  same 
is  not  wanted  for  the  use  of  any  mill  or  mills  now  erected,  or 
hereafter  to  be  erected  on  dams  already  built  on  said  rivers, 
&c. ;  or  by  reason  of  the  appropriation  and  use,  by  the  cor- 
poration, of  the  lands  of  any  person  for  boat  basins  or  other 
necessary  uses  of  the  said  corporation,  according  to  the  pow- 
ers of  the  charter.  And  the  commissioners  were  authorized 
to  report  the  damages  in  such  claims,  and  a  final  adjudication 
was  to  be  made  thereon  in  the  manner  pointed  out  by  the  act. 
And  it  was  expressly  provided,  that  so  much  of  the  former 
act  as  authorized  <he  corporation  to  reserve  and  keep  back 
the  usual  and  natural  run  of  the  Blackstone  River,  &c., 
should  be  repealed;  and  that  the  corporation  should  be 
authorized  to  detain,  reserve,  interrupt,  ttse,  or  divert  any  part 
of  the  ustuU  run' of  said  river,  fac,  provided  they  did  not 
flow  back  on  the  wheel  of  any  mill  or  any  dam  then  built  oa 
the  said  river  in  the  state  of  Rhode  Island,  only  at  such  times 
when  the  same  shall  not  be  wanted  for  the  use  of  any  mill 
BOW  erected  or  to  be  erected  on  any  dam  already  built. 

The  Act  of  May,  1827,  declared,  that  the  stockholders  in 
the  Massachusetts  Blackstone  Canal  Company  should  be  stock- 
holders in  the  Rhode  Island  Company,  as  if  they  had  origi- 
eally  subscribed  4hereto,  if  both  corporations  should  before 
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the  first  day  of  July  next  agree  thereto  ;  and  that  the  books 
and  proceedings  of  the  original  and  associated  stockholders 
should  be  deemed  the  books  of  both  corporations.  The  Act 
of  June,  1827,  extended  the  time  for  the  Massachusetts  Cor- 
poration to  signify  its  acceptance  to  one  year  from  the  pas- 
sage of  the  act. 

Such  is  the  substance  of  the  Rhode  Island  Acts ;  and  it  was 
under  those  of  June,  ]8^,  and  January,  1826,  that  the  canal 
from  Providence  to  Woonsocket  dam  was  (as  is  suggested) 
laid  out  and  located  by  the'  commissioners  of  the  Canal 
Corporation  ;  and  the  Report  thereof  presented  to  the  Court 
of  Common  Pleas  for  the  County  of  Providence  at  May 
Term,  1826  ;  and  final  proceedings  had  thereon  according  to 
the  requirements  of  the  Rhode  Island  Acts. 

It  might  naturally  be  supposed,  that  as  Woonsocket  dam 
was  within  the  territorial  limits  of  Rhode  Island,  the  author- 
ity to  raise  that  dam  would  be  derived  from,  and  exercised 
under  the  Acts  of  Rhode  Island  abovementioned.  But  this 
has  been  utterly  disclaimed  on  the  part  of  the  defendants  at 
the  argument.  On  the  contrary,  they  admit,  that  the  state  of 
Rhode  Island  possesses  no  legislative  authority  to  authorize 
the  raising  of  any  dam  locally  within  that  state,  whereby  the 
waters  of  the  river  may  be  flowed  back  to  the  injury  of  a  mill 
or  mill  privilege  locally  situated  in  Massachusetts.  The 
Court  b  thus  spared  the  investigation  of  this  delicate  and 
important  question  of  law,  upon  which  it  would  certainly  not 
be  desirable  to  pass  any  judgment,  except  after  the  most  am- 
ple discussion  and  investigation. 

Independently,  however,  of  the  admission  of  counsel,  there 
would  be  extreme  difficulty  in  maintaining,  that  there  had 
been  any  valid  or  legal  appropriation  for  the  raising  of  Woon- 
socket dam,  under  the  Rhode  Island  Acts,  however  broad 
might  be  the  authorities  conferred  by  them.     In  the  report 
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made  in  May^  1826,  and  which  alone,  (after  it  was  duly  con- 
firmed and  acted  upon,)  would  in  law  fix  the  location  of  the 
canal,  not  a  syllable  is  to  be  found  respecting  the  levels  of 
the  canal,  or  the  raising  of  Woonsocket  dam,  or  the  intention 
to  flow  back  the  waters  of  the  Blackstone  River.  Now, 
however  ample  may  be  the  powers  given  by  the  Rhode  Island 
Acts  to  the  Canal  Corporation,  to  construct  their  canal,  to 
raise  dams,  to  form  levels,  and  to  flow  back  the  waters  of  the 
river,  those  powers  must  be  exercised  in  the  manner  pointed 
out  by  those  Acts,  before  there  can  be  any  legal  appopriation 
or  location  for  these  purposes.  Acts  in  pais  indicating  such 
an  intention  are  not  sufficient.  They  must  assume  a  legal 
and  permanent  form.  They  must  be  reported  to,  and  acted 
upon,  by  the  proper  judicial  tribunals,  in  the  manner  pointed 
out  in  those  Acts.  There  being,  then,  no  statement  on  the 
face  of  the  report  of  January,  1826,  that  Woonsocket  dam 
was  to  be  raised  or  appropriated  for  that  purpose,  or  that  the 
waters  of  the  Blackstone  River  were  there  to  be  flowed 
back,  it  is  difficult  to  perceive,  how  any  such  appropriation 
can  be  made  out  arguendo^  or  by  inference  from  matters  and 
presumptions  in  pais.  It  seems  to  roe,  then,  perfectly  clear, 
that  the  report  of  May,  1826,  could  not  justify  the  raising  of 
Woonsocket  dam.  Indeed,  the  defendants  manifestly  so  un- 
derstood their  own  rights,  in  the  report  of  August,  1827, 
made  to  the  Court  of  Common  Pleas  for  Providence  County; 
for  that  report  expressly  claims  the  right  of  raising  Woon- 
socket dam  two  feet  higher,  for  the  purpose  of  obtaining  a  safe 
navigation  in  the  mill-pond  and  river  above,  and  obtaining  a 
reservoir  of  water  for  the  use  of  the  canal,  and  requires  the 
damages  to  be  assessed  by  commissioners,  which  were  thus 
sustained  by  the  persons,  owning  the  lands  and  dams  specified 
in  the  report,  (the  plaintiffs'  not  being  included,)  viz.  "  all 
damages  sustained  by  all  other  persons  than  those  above  named. 
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by  flowage  of  land,  to  be  hereafter  located  and  appraised." 
It  does  not  appear,  that  any  application  has  since  been  made 
for  the  ascertainment  of  any  such  damages  so  occasioned  by 
flowage  to  other  persons.  Indeed,  the  actual  raising  of 
Woonsocket  dam  not  having  taken  place  until  August,  1828, 
it  was  indispensable  for  the  defendants,  if  they  meant  to  jus- 
tify tberoselyes,  to  have  made  report  thereof  according  to  the 
Act  of  January,  1826,  and  to  have  had  the  damages  by  the 
flowing  back  of  the  water  duly  ascertained  and  finally  liqui- 
dated.    It  doQS  not  appear,  that  they  have  ever  so  done. 

There  is,  too,  a  peculiarity  in  the  Act  of  January,  1826, 
which  deserves  notice.  In  the  second  section  of  the  Act,  that 
part  of  the  sixth  section  of  the  Act  of  1823,  which  authorized 
the  Canal  Corporation  to  reserve  and  keep  back  the  usual  and 
Dfttaral  run  of  the  Blackstone  River,  &;c.,  is  expressly  re- 
pealed; and  in  lieu  thereof  authority  is  granted  to  detain, 
reserve,  interrupt,  use,  or  divert  any  part  of  the  usual  run  of 
said  river,  be,  ^'provided  they  do  not  flow  back  on  the 
wheel  of  any  mill  or  any  dam  now  built  on  said  river  in  this 
state,  &c.,  only  at  such  times  when  the  same  shall  not  be 
wanted  for  the  use  of  any  mill  or  mills  now  erected,  or  hereaf- 
ter to  be  erected  on  any  dam  already  built."  —  An  equally 
just  solbitude  might  well  be  presumed  to  exist,  on  the  part  of 
the  Legislature  of  Rhode  Island,  not  to  allow  any  interference 
with  the  rights  of  the  owners  of  mills  or  dams  on  the  Black- 
stone River  locally  situate  in  Massachusetts. 

These  remarks  have  been  simply  to  show,  that  the  consid- 
erations growing  out  of  them  have  not  escaped  the  attention  of 
the  Court.  But,  as  has  been  already  observed,  no  justification 
being  attempted  at  the  argument  under  Rhode  Island  Acts,  it  is 
unnecessary  to  follow  them  out  to  their  natural  consequences. 

We  may,  then,  turn  to  the  Massachusetts  Acts  of  incorpo^ 
ration  ;  and  inquire,  whether  they  justify  the  raising  of  Woon- 
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socket  dam,  and  the  flowing  back  of  the  waters  upon  the 
plaintiffs'  mill.  — The  original  Act  of  incorporation  by  Massa- 
chusetts, was  passed  in  January,  1823 ;  and  it  incorporated 
certain  persons  named  therein,  by  the  name  of  the  Blackstone 
Canal  Company,  with  the  usual  powers  of  bodies  politic,  au- 
thorizing them  to  construct  a  navigable  canal,  &c.  &c.,  com- 
mencing in  or  near  the  village  of  Worcester,  down  the  valley 
of  the  Blackstone  River  in  a  direction  towards  tide-waters,  to 
the  boundary  line  between  the  states  of  Rhode  Island  and 
Massachusetts.  By  the  eighth  section,  the  corporation  were 
authorized,  after  location  of  the  canal,  or  any  part  thereof,  to 
report  their  doings  to  the  Court  of  Sessions  for  Worcester 
County,  describing  the  route,  width,  tow-paths,  embankmentSi 
basins,  wharves,  excavations,  and  reservoirs,  and  the  owners  of 
the  lands,  so  far  as  they  could  be  ascertained.  Notice  there- 
of was  to  be  given  by  the  Court,  and  commissioners  were  to 
be  appointed  by  the  Court  to  assess  the  damages  to  the  own- 
ers of  the  land,  with  a  reservation  of  a  right  of  trial  by  jury 
to  all  persons  dissatisfied  with  the  report  of  the  commission- 
ers, otherwise  the  report,  upon  being  accepted  by  the  Court, 
to  be  conclusive.  Remedy  was  also  provided  for  cases  of 
non-payment  of  the  damages  so  assessed.  Power  was  also 
given  to  alter  the  route  or  location  of  any  part  of  the  canal. 
The  other  provisions  of  the  Act  are  not  material  to  be  stated. 
By  an  Act  passed  on  the  7th  of  February,  1824,  the  Massa- 
chusetts Legislature  further  authorized  the  Massachusetts 
Company  to  open  books  for  subscriptions  of  stock  to  construct 
a  canal  from  Worcester  to  tide-waters  in  the  town  of  Provi- 
dence in  Rhode  Island,  and  to  create  if  necessary  new  stock 
for  the  purpose.  And  the  new  subscribers  were  declared  to 
be  members  of  the  corporation,  and  the  corporation  were 
authorized  to  expend  the  funds  raised  by  the  new  stock  on 
any  part  of  the  canal. 
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By  an  act  of  the  4th  of  March,  1826,  the  Legislature  of 
Massachusetts  further  authorized  the  commissioners  appointed 
by  the  eighth  section  of  the  Act  of  incorporation,  *^  to  appraise 
all  damages  accruing  to  any  person  or  persons,  corporation  or 
corporations,  by  reason  of  flowing  his,  her,  or  their  land  by 
said  Canal  Company,  for  their  use ;  also  to  appraise  all  damages 
accruing  to  any  person  or  persons,  corporation  or  corporations, 
by  reason  of  the  detention  or  diversion  of  any  water  from  said 
person  or  persons,  corporation  or  corporations,  who  may  have 
a  legal  right  to  the  same  ;  "  with  a  proviso,  that  the  claim  for 
damages  should  be  filed  in  the  Court  of  Sessions  for  Worcester 
County  within  one  year  from  and  after  the  flowing,  detention, 
or  diversion  as  aforesaid,  otherwise  they  were  to  be  barred. 

By  an  additional  Act,  passed  on  the  20tb  day  of  February, 
1827,  it  was  enacted,  that,  after  the  first  day  of  July  then  next, ' 
the  stockholders  in  the  Biackstone  Canal  Company  in  Rhode 
Island,  and  incorporated  by  that  state,  should  be  constituted 
stockholders  in  the  Biackstone  Canal  Company  created  in 
Massachusetts,  with  the  powers,  rights,  and  privileges  of  origin- 
al  subscribers.   Other  auxiliary  provisions  were  made  ;  but  the 
union  of  the  two  corporations  was  to  take  place  only  upon  the 
acceptance  of  the  provisions  by  each  corporation  under  the 
authority  of  the  respective  legislative  Acts  of  each  state.     In 
pursuance  of  the  legislative  Acts  of  each  state,  the  two  com- 
panies became  thus  united  by  an  acceptance  of  the  terms  of 
those  Acts,   the   Rhode    Island   corporation  having  agreed 
thereto  on  the  25th  of  June,  1827,  and  the  Massachusetts 
corporation  on  the  26th  of  December,  1827.    The  union, 
then,  not  being  complete  until  the  last  mentioned  period,  it 
follows,  that  all  antecedent  acts  done  must  be  deemed  to  have 
been  done  by  the  respective  corporations  under  their  respec- 
tive and  distinct  Acts  of  incorporation.      This  view  of  the 
matter  would,  therefore,  exclude  (if  no  other  difficulty  ex- 
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isted)  all  right  to  consider  the  acts  done  in  virtue  of  the  re- 
ports made  to  the  Court  of  Conamon  Pleas  of  Providence 
County  in  May,  1826,  and  in  August,  1827,  as  being  of  any 
validity,  as  acts  of  the  Massachusetts  Corporation,  or  as  done 
with  the  assent  or  co-operation  of  the  latter. 

Although  in  virtue  of  these  several  Acts,  the  corporations 
acquired  a  unity  of  interests,  it  by  no  means  follows,  that 
they  ceased  to  exist  as  distinct  and  different  corporations. 
Their  powers,  their  rights,  their  privileges,  their  duties,  re- 
mained distinct  and  several,  as  before,  according  to  their  re« 
spective  Acts  of  incorporation.  Neither  could  exercise  the 
rights,  powers,  or  privileges  conferred  on  the  other.  There 
was  no  corporate  identity.  Neither  was  merged  in  the  other. 
If  it  were  otherwise,  which  became  merged  ?  The  Acts  of 
incorporation  create  no  merger,  and  neither  is  pointed  out  as 
survivor  or  successor.  We  must  treat  the  case,  then,  as  one 
of  distinct  corporations,  acting  within  the  sphere  of  their  re- 
spective charters  for  purposes  of  common  interest,  and  not 
as  a  case,  where  all  the  powers  of  both  were  concentrated  in 
one.  The  union  was  of  interests  and  stocks,  and  not  a  sur- 
render of  personal  identity  or  corporate  existence  by  either 
corporation. 

Let  us  see,  then,  how  far  the  raising  of  Woonsocket  dam 
in  Rhode  Island  was  authorized  by  the  Massachusetts  Acts  of 
iDcorporation.  Now,  the  general  rule  certainly  is,  that  every 
legislative  Act  ought  to  receive  a  reasonable  construction ; 
and  it  cannot  be  presumed,  that  a  legislature  authorizes  any 
act  to  be  done  in  a  foreign  territory,  when  that  act  is  beyond 
the  peach  of  its  proper  jurisdiction  or  sovereignty.  Every 
legislature,  however  broad  n^ay  be  its  enactments,  is  sup- 
posed to  confine  them  to  cases  or  persons  within  the  reach  of 
its  sovereignty.  Unless,  then,  there  is  on  the  face  of  the 
Massachusetts  Acts  some  plain  clause  authorizing  the  raising 
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of  this  dam,  it  cannot  be  implied  from  the  ordinary  language 
of  those  Acts.  It  cannot  be  presumed,  that  the  Massachu- 
setts Legislature  meant  to  exceed  its  legitimate  aothoritjr. 
The  original  Act  of  incorporation  in  1823,  is  manifestly  con- 
fined to  objects  and  purposes  connected  with  the  construction 
of  a  canal  from  Worcester  to  the  Rhode  Island  boundary  linew 
The  raising  of  Woonsocket  dam  was  not  included  within  the 
scope  of  that  canal.     It  was  not  within  the  termini  of  it. 

The  supplementary  act  of  February,  1824,  does  not  change 
or  enlarge  this  purpose ;  but  only  authorizes  the  subscription 
and  sale  of  new  stock  to  be  made,  and  the  application'  of 
these  new  funds  to  the  making  of  any  part  of  the  canal  from 
Worcester  to  tide-water  in  Providence.  It  does  not  autborize 
the  corporation  to  construct  such  a  canal  beyond  the  territo- 
rial limits  of  Massachusetts;  but  only  provides  that  any  ap- 
plication of  its  new  funds,  for  such  a  purpose,  shall  not  be 
deemed  a  maladministration  or  malappropriation  of  them. 
The  subsequent  union  of  the  two  corporations  in  point  of  in- 
terest and  stock  does  not,  as  has  been  already  stated,  vary 
this  result. 

The  only  reports  of  locations  of  the  canal  made  to  the 
Court  of  Sessions  for  Worcester  County,  under  the  authority 
of  the  Massachusetts  Acts,  are  as  follows :  First,  a  report 
made  to  the  Court  at  November  term,  1825,  and  finally  acted 
upon,  with  the  proceedings  thereon,  at  September  term, 
1826,  by  which  '^so  much  of  the  location  and  report  as  re- 
lates to  a  dam  to  be  constructed  on  the  top  of  a  dam  now 
belonging  to  the  Blackstone  Manufacturing  Company,  across 
the  Blackstone  River  in  the  town  of  Mendon,  and  now  used 
by  the  said  company,"  was  allowed,  accepted,  and  recorded. 
This  report  does  not  in  the  slighest  degree  touch  any  question 
as  to  raising  Woonsocket  dam.  Secondly,  a  report  of  loca- 
tions made  to  the  Court  at  December  term,  1826,  and  finally. 
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with  the  proceedings  thereon,  acted  upon  at  March  term, 
1827,  by  which,  among  other  things,  the  canal  was  laid  out 
and  located  through  the  defendants'  land  to  the  boundary  line 
between  Massachusetts  and  Rhode  Island.  And  here,  again, 
no  mention  occurs  of  any  raising  of  Woonsocket  dam,  or  of 
any  damages  for  flowage  to  be  estimated  therefor. 

So  that  in  point  of  fact,  supposing  that  under  the  Massa- 
chusetts Ads  Woonsocket  dam  might  have  been  located  and 
raised,  and  the  compensation  ascertained  for  any  flowage 
occasioned  thereby,  in  the  manner  pointed  out  by  those  Acts, 
(which  is  admitted  only  for  the  sake  of  argument,)  no  such 
location  has  been  made  and  confirmed,  and  no  such  compen- 
sation ascertained  and  fixed,  as  these  Acts  require  to  give 
validity  thereto.  There  is,  then,  a  total  failure  of  any  one 
execution  of  the  proper  authorities,  (supposing  them  to  exist,) 
to  justify  the  raising  of  Woonsocket  dam  by  the  defendants, 
under  the  Massachusetts  Acts.  In  fact,  that  dam  was  not,  (as 
has  been  already  stated,)  raised  until  August,  1828  ;  and  even 
if  the  union  of  the  two  corporations  in  December,  1827, 
were  as  complete  and  perfect,  as  the  defendants  contend,  so  as 
to  constitute  thereafter  a  single  corporation  ;  still,  there  is  no 
legal  location  thereof  by  the  corporation,  confirmed  by  any 
court  of  Massachusetts,  either  before  or  subsequent  to  that 
period,  which  gives  any  legal  validity  in  point  of  property 
or  right  to  the  raising  of  Woonsocket  dam. 

It  appears  to  me,  then,  upon  this  short  view  of  this  part  of 
the  case,  that  the  defendants  have  not  shown  any  justification 
under  the  Massachusetts  Acts  ;  and  they  pretend  to  none  un- 
der the  Rhode  Island  Acts. 

Let  us  see,  then,  whether  the  indenture  of  agreement  be- 
tween the  plaintififs  and  the  defendants  of  the  5th  of  June, 
1826,  furnishes  any  justification  of  the  defendants,  or  any 
bar  to  the  relief  sought*    At  the  time  when  this  agreement 
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was  entered  into,  the  canal  had  been  laid,  and  staked  out  by 
the  canal  commissioners^  (though  not  finally  located  by  any 
judicial  acceptance  thereof,)  from  the  pond  of  Woonsocket 
dam  to  the  Blackstone  Company's  dam  in  Mendon  on  the 
east  side  of  the  Blackstone  River.  The  plaintifis  were  at 
that  time  the  owners  of  the  land  on  the  west  side  of  the  river 
from  and  to  the  same  termini,  they  having  purchased  the 
Mowry  land  in  the  preceding  February.  The  principal  ob- 
ject of  the  negotiations,  which  ended  in  the  above  agree- 
ment, were,  to  change  the  contemplated  route  of  the  canal 
from  the  east  to  the  west  side  of  the  river,  so  as  to  pass 
through  the  plaintiffs'  lands  between  the  Woonsocket  dam 
and  the  Blackstone  Company's  dam.  Accordingly,  at  the 
time  of  the  agreement,  as  is  apparent  from  the  recital,  the 
route  bad  been  changed  by  the  Canal  Corporation  to  the  west 
side,  and  staked  out ;  and  the  main  objects  apparent  upon  the 
face  of  the  agreement  are  to  secure  to  each  party  equivalent 
advantages  for  the  change  of  the  route,  and  the  benefit  de- 
rivable therefrom.  The  plaintifis  agree  to  exonerate  the 
defendants  from  building  any  bridge  over  their  land,  where 
the  canal  shall  pass ;  to  build  and  maintain  a  suitable  bridge 
at  their  own  expense ;  to  pay  the  corporation  $500  towards 
the  building  of  a  bridge  across  the  Blackstone  Company's 
pond  ;  to  build  a  bulk-head  across  their  trench  at  its  junction 
with  the  canal ;  to  hoist  their  gates  and  stop  their  mill  for  a 
fortnight  to  enable  the.  corporation  to  build  their  bridge  and 
guard-gates ;  and  further,  not  to  draw  down  the  water  more 
than  four'  inches  below  the  cap-log  of  their  dam,  so  that 
boats  in  the  canal  may  not  be  impeded  in  the  navigation,  ex- 
cept in  cases  of  necessary  repairs.  And  finally,  they  agree 
to  release  to  the  corporation  all  damages  for  making  and  con- 
tinuing the  canal  through  their  land,  and  all  damages,  which 
may  arise  from  the  flowing  of  land  belonging  to  them  on  the 
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west  side  of  the  east  bank  of  the  canal,  and  all  damages 
which  may  arise  from  removing  earth  beyond  necessary  ex- 
cavations to  make  embankments  for  the  canal  in  their  land. 
In  consideration  of  these  covenants  the  corporation  grant  to 
the  plaintiffs,  and  their  heirs  and  assigns,  the  right  to  draw 
and  use  water  from  the  canal  for  any  purposes,  and  at  any 
points  on  the  land  of  the  plaintiffs,  provided  they  do  not  draw 
and  use  the  water,  so  as  to  remove  it  at  their  dam  more  than 
four  inches  below  the  cap-log  of  the  same  dam  ;  the  plain- 
tiffi  agreeing  to  build  and  maintain  a  bridge  across  the  tow- 
path  of  the  canal  at  each  point,  where  they  draw  the  water 
from  the  canal  through  the  tow-path  thereof* 

Such  is  the  substance  of  the  indenture.  And  it  is  not  a 
little  remarkable,  that  though  many  things  are  minutely  pro- 
vided for,  and  especially  a  release  of  damages  occasioned 
by  flowage  of  the  plaintiffs'  land  on  the  west  side  of  the  east 
bank  of  the  canal,  not  the  slighest  allusion  is  made  to  the 
raising  of  Woonsocket  dam,  or  to  any  damages  to  the 
plaintiffs  consequent  thereon.  This  omission  is  the  more  re- 
markable, because  the  plaintiffs  in  the  preceding  May  had 
begun  to  dig  the  race-way  for  their  cotton  mill ;  so  that  the 
possible  injury  to  that  race-way  and  mill  by  the  flowing  back 
of  the  waters  of  the  river  could  scarcely  have  escaped  the 
observation  of  all  the  parties.  It  would  seem  almost  incred- 
ible, that  a  very  expensive  mill  should  be  about  to  be  erect- 
ed under  such  circumstances,  without  some  solicitude  being 
manifested  on  so  important  a  subject.  Be  this  as  it  may,  it 
is  very  certain,  that  the  indenture  makes  no  provision  on  the 
subject  of  raising  Woonsocket  dam,  or  of  a  waiver  of  dam- 
ages consequent  thereon  ;  and  it  is  difficult,  therefore,  in  a 
legal  point  of  view  to  perceive,  what  bearing  it  has,  per  se, 
upon  the  present  controversy.  As  an  agreement  on  another 
subject,  it  can  have  no  legal  tendency  to  bar  or  impair  the 
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pluDtiffi'  rights.  If  it  is  to  operate  as  a  bar,  it  must  be 
irom  other  collateral  coDsiderations ;  not  from  wbat  it  does 
contain  ;  but  from  what  it  does  not  contain. 

First,  it  is  said  by  the  counsel  for  the  defendants,  that,  be- 
fore this  agreement  was  made,  the  plaintilSt  bad  full  notice 
of  the  intention  of  the  Canal  Corporation  to  raise  Woonsocket 
dam ;  and  that  the  agreement  was  entered  into  under  that,  as 
an  implied  term  or  condition  of  the  change  of  the  location  of 
the  canal  from  the  east  side  to  the  west  side  of  the  river.  It 
is  said,  that  the  canal  was  staked  out,  and  its  levels  de  facto 
marked  out,  so  that  they  could  not  escape  general  notice  ; 
and  that  this  notoriety  is  brought  home  to  the  plaintiflfe.  But, 
as  has  been  already  suggested,  there  is  great  difficulty  in  sus- 
taining this  position,  as  matter  of  fact.  If  the  raising  of 
Woonsocket  dam  was  absolutely  decided  on,  and  fixed,  in  the 
autumn  or  winter  of  1825 ;  if  there  was  then  a  positive  lo- 
cation of  Woonsocket  dam  for  this  purpose ;  how  has  it  hap- 
pened, that  the  report  6f  May,  1826,  makes  no  mention  of 
such  location  ?  It  was  most  material  to  be  stated.  It  has 
been  said,  that  the  staking  out  of  the  route  of  the  canal,  and 
of  the  lands  were,  per  «e,  acts  of  appropriation  of  the  route 
and  levels  ;  and  that  all,  that  the  law  requires,  is,  that,  within  a 
reasonable  time,  the  route  and  levels  and  locations  should  be 
reported  to  the  proper  judicial  tribunal  for  confirmation  and 
ulterior  proceedings.  But  I  am  clearly  of  opinion,  that 
though,  by  the  staking  out  of  the  route  and  levels  and  loca- 
tion, an  inchoate  title  may  vest  in  tbe  corporation,  if  the  ul- 
terior judicial  proceedings  are  pursued  ;  yet,  until  these  pro- 
ceedings are  had,  and  consummated,  no  complete  title  can 
vest  in  the  corporation.  They  cannot  take  private  property, 
or  entitle  themselves  to  do  injury  by  flowage  to  the  rights  of 
third  persons,  until  they  have  pursued  and  finished  all  the 
steps  contemplated  by  law.     Now,  up  to  this  very  hour,  no 
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such  ulterior  proceedings  have  been  had  in  respect  to  the 
flowage  occasioned  by  the  raising  of  Woonsocket  dam. 
There  has  been  no  return  made  to  any  court  of  any  location 
thereof,  with  a  view  to  the  question  of  damages  by  flowage 
to  persons  in  general.  It  appears  to  me  impossible,  there- 
fore, that  there  can  have  vested  any  title  in  the  corporation 
by  the  mere  staking  out  of  any  route,  or  lands,  where  there 
has  been  no  judicial  confirmation  of  their  acts  in  pais^  so  as 
to  bind  the  rights  of  parties  in  the  manner  contemplated  by  law. 
Notice,  then,  if  it  were  proved,  of  an  intention  to  do  the  act, 
would  not  (as  has  been  already  stated),  if  the  act  has  not  ac- 
quired a  legal  validity,  justify  it.  Nor  am  I  at  all  prepared 
to  admit,  that  a  marking  out  of  the  levels  of  the  canal  would 
have  been,  even  if  followed  up  by  ulterior  proceedings, 
equivalent  to  a  location  of  Woonsocket  dam. 

But,  to  recur  to  the  fact  of  notice,  I  am  not  persuaded, 
that  it  has  been  brought  home  to  the  plaintifis.  There  is,  to 
say  the  least  of  it,  so  much  room  to  doubt  it,  that  it  is  in- 
cumbent on  those,  who  assert  any  legal  rights  under  it,  to  es- 
tablish it  by  some  testimony  more  stringent  and  pressing,  ihan 
any  which  has,  as  yet,  been  produced  to  the  Court.  In  a 
conflict  of  testimony,  if  notice  be  brought  into  reasonable 
doubt,  that  alone  would  justify  the  Court  in  refusing  to  act 
upon  it,  as  an  established  fact. 

Then,  in  the  next  place,  if  the  fact  of  notice  were  more 
clear  than  it  is,  did  the  other  ingredient  exist  ?  Did  the 
plaintiffi  understand,  and  by  implication  admit,  that  Woon- 
socket dam  should  be  raised,  so  that  it  was  assumed  as  a  ba- 
sis of  the  indenturiB  of  June,  1826?  Unless  it  was  so  as- 
sumed, and  a  departure  from  it  would  now  operate  as  a 
virtual  fraud  upon-  the  Canal  Corporation,  I  do  {lot  perceive, 
how  the  fact  of  notice,  (as  has  been  already  suggested,)  can 
conclude  any  thing  in  the  case.     It  appears  to  me,  that  the 
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Caoal  Corporation  have  not,  by  any  proper  evidence,  e^ab- 
lislied  this  most  important  fact.  It  is  true,  that  it  is  asserted 
with  great  strength  and  directness  in  their  answer,  not  only 
that  at  the  time  of  making  the  indenture  there  was  an  in- 
tention to  raise  Woonsocket  dam  by  the  Canal  Corporation, 
but  that  it  was  then  actually  located  and  appropriated  for 
this  purpose;  that  the  Mowry  land  had  been  purchased  by 
their  agent  for  the  express  purpose  of  avoiding  any  liability 
to  pay  damages  for  flowage  upon  that  land ;  that  the  subse- 
quent conveyance  to  the  plaintiffs  of  the  Mowry  land  was 
made  under  an  implied  notice  or  reservation  to  this  effect ; 
and  that  the  raising  of  Woonsocket  dam  was  fully  known  and 
understood  by  all  the  parties  as  the  basis,  upon  which  that 
indenture  proceeded.  But  these  statements,  though  found  in 
the  answer,  not  being  responsive  to  any  allegations  in  the 
bill,  but  matters  set  up  in  justification,  are  not,  per  se^  evi- 
dence, because  they  are  in  the  answer.  They  mttst  be  estab- 
lished by  proofs,  aliunde ;  and  I  am  of  opinion,  that  no  suf- 
ficient proofs  exist  in  the  case  for  this  purpose. 

It  seems,  indeed,  admitted,  that  notice  would  not,  per  se, 
confer  any  right  on  the  corporation.  But  it  is  said,  that  it 
will  deprive  the  party  of  all  claim  for  damages  done  to  sub- 
sequent improvements  made  by  them  after  such  notice.  It 
does  not  appear  to  me,  that  this  proposition  can  be  maintained 
consistently  with  the  principles  of  law.  Every  man  has  a 
right  to  use  and  improve  his  own  property  according  to  bis 
own  pleasure,  without  let  or  obstruction  ;  and  notice  of  an  in- 
tended injurious  act,  if  unlawful,  cannot  narrow  this  right, 
and  exempt  the  party,  from  full  responsibility  in  damages. 
It  is  at  the  party's  own  peril,  that  he  assumes  to  do  any  ille- 
gal act,  which  consequentially  or  directly  affects  the  prop- 
erty of  another.  No  man  by  giving  notice  of  an  intention  to 
obatruct  a  stream^  and  thereby  to  flow  back  the  water  upon 
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the  riparian  proprietors,  can  exempt  himself  from  damages  to 
ibe  full  extent  of  all  the  injury  done,  when  the  obstruciion  is 
completed. 

Then,  again,  it  has  been  said,  that  the  reason  for  the  total 
silence  of  the  indenture  on  the  subject  of  raising  Woon- 
socket  dam  is,  that  it  was  a  part  of  the  antecedent  agreement, 
of  which  there  was  already  a  part-performance  by  the  loca- 
tion of  the  levels  of  the  canal,  and  the  transfer  of  the  route 
to  the  west  side ;  and  therefore  it  was  unnecessary  to  stipulate 
respecting  it.  But  no  such  antecedent  agreement  is  estab- 
lished in  point  of  fact,  of  which  the  indenture  constituted  an 
unexecuted  fragment.  On  the  contrary,  the  indenture  pro- 
ceeds upon  the  admitted  fact,  that  the  canal  was  already 
staked  out  on  the  west  side  of  the  river ;  and  the  whole  scope 
of  the  covenants  on  each  side  is  for  reciprocal  benefits  and 
advantages  consequent  upon  that  fact.  The  covenants  do 
not  allude  to  it,  as  the  consideration  for  the  covenants  of  the 
plaintiffs  ;  but  these  covenants  are  ^^  in  consideration  of  the 
covenants  and  grants  herein  contained  to  be  performed  and 
made  by  the  corporation."  And  where  there  have  been  an- 
tecedent negotiations  on  a  subject,  which  have  ended  in  a 
written  agreement,  there  is  no  small  difficulty  in  considering 
them  as  still  a  subsisting  part  of  the  agreement.  Many  of 
the  mischiefs  growing  out  of  the  admission  of  parol  evidence 
to  explain,  control,  or  add  to  written  instruments  would  be 
thus  immeasurably  extended.  If  there  are  any  cases,  in 
which  this  may  be  done,  they  are  cases  of  a  peculiar  charac- 
ter, where  fraud,  or  some  other  equivalent  ingredient,  is  pre- 
sented to  the  consideration  of  a  court  of  equity.  Nothing 
short  of  the  most  clear  and  convincing  proofs  would  justify 
the  engrafting  of  such  a  parol  contract  upon  the  terms  of  a 
written  instrument.  The  very  silence  of  the  present  inden- 
ture is  most  significant  against  the  presumption  of  such  a  pa- 
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Tol  contract  and  part-performance ;  since  the  very  ground- 
work of  the  argument  rests  on  the  supposition,  that  it  was 
the  main  consideration  of  entering  into  it.  There  could  be 
no  part-performance,  until  the  dam  was  actually  located  and 
raised ;  or  until  there  was  some  release  of  all  claim  to  fii^ 
lure  damages  therefor  by  the  plaintiffs.  Until  some  act  of 
this  sort  was  done  on  either  side,  with  the  assent  of  the 
other,  the  agreement  must  remain  executory ;  and  its  Ailfil- 
ment  could  be  absolutely  secured  only  by  incorporatiog  it 
bto  the  very  substance  of  the  indenture. 

If,  then,  the  written  agreement  does  not  touch  the  case ;  if 
notice  cannot,  per  «e,  confer  any  right  on  the  corporation,  or 
bar  any  claim  for  damages  by  the  plainti&  ;  if  no  parol  con- 
tract, operating  to  bind  the  plaintiffs,  as  a  matter  of  fraud 
upon  the  corporation^  \s  established^  we  are  driven  back  upon 
the  Acts  of  incorporation  for  a  justification ;  and  these,  as  has 
been  already  shown,  under  the  circumstances,  furnish  none. 
The  consequence  is,  that  the  corporation  have  no  right  to  do 
the  act ;  and  if  the  raising  of  Woonsocket  dam  has  been  in- 
jurious to  the  plaintiffs,  by  flowing  back  the  water,  to  the  ob- 
struction of  their  mill  wheels,  they  are  entitled  to  relief. 

The  remaining  inquiry  then  is,  whether,  as  matter  of  fact, 
the  injury,  stated  in  the  bill,  has  been  occasioned  by  the  rais- 
ing of  Woonsocket  dam*  And  I  am  of  opinion,  that  it  is  so 
established  by  a  strong  and  decisive  preponderance  of  the  ev- 
idence. I  do  not  go  over  the  particulars.  But  the  result  is 
thatj  which  has  been  announced. 

What  then  is  the  relief,  to  which  the  plaintiffi  are  enti- 
tled ?  All  claims  for  damages  in  this  form  of  proceeding  are 
expressly  abandoned  by  the  plaintiffs,  and  therefore  need  not 
be  made  matter  of  discussion.  The  relief  must  be  specific. 
The  nuisance,  to  the  extent  of  the  injury,  must  be  abated,  and 
a  perpetual  injunction  awarded  against  any  future  raising  of  , 
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the  dam,  or  keeping  up  its  height  to  the  injury  of  the  plaintifls. 
For  this  purpose,  it  will  be  necessary  to  refer  it  to  a  master, 
to  ascertain,  how  much  the  dam  ought  to  be  lowered,  not  ex- 
ceeding the  two  feet,  in  order  to  remove  the  injury  to  the 
plaintiffs ;  and  upon  his  report  coming  in,  further  proceedings 
must  be  had,  to  give  full  effect  to  the  decree  of  the  Court. 
An  interlocutory  decree  for  this  purpose  will  be  accordingly 
entered. 
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Hon.  ASUUR  WARE,  District  Jadge. 


The  Brio  Nestor,  Thomas  Merrill,  Claimant. 

The  Admtraltj  has  Jarisdiction  In  rem  for  supplies  furnished  by  material-men  to 
Sareigu  ships  in  our  ports,  to  our  ships  in  foreign  ports,  or  in  the  ports  of  other 
states. 

The  giving  credit  for  a  fixed  time  for  the  supplies  does  not  extinguish  the  lien  for 
the  supplies ;  nor  the  allowing  the  ship  to  depart  from  the  port  on  Iter  voyage  with- 
out payment. 

The  &ct,  that  the  master  and  owners  are  personally  liable  for  tlie  supplies,  does  not 
destroy  the  lien ;  for  tlie  party  may  trust  to  the  credit  of  the  ship,  the  master,  and 
the  owner. 

JL  HIS  was  the  case  of  a  libel  in  rem  brought  by  a  material- 
man for  certain  supplies,  and  especially  for  a  cable  furnished 
to  the  brig  Nestor.  The  articles,  amounting  to  the  value  of 
9  168*46,  were  furnished  at  Alexandria  in  the  District  of  Co^ 
lumbia,  by  the  libellant,  Lincoln  Chamberlain,  a  resident 
merchant  there,  at  the  request  of  the  master  of  the  brig,  then 
lying  in  that  port,  but  belonging  to  the  port  of  Portland  in 
the  state  of  Maine,  and  bound  on  a  voyage  from  thence  to 
vol.  VI.  10 
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Other  ports.  In  the  District  Court  there  was  a  decree  in  fa- 
vor of  the  libellant,  charging  the  vessel  with  the  value  of  the 
cable,  and  rejecting  the  claim  for  the  other  supplies.  From 
that  decree  the  respondent  appealed  to  this  Court ;  and  the 
question  here  was  of  course  narrowed  down  to  the  point,  wheth- 
er the  cable  was  necessary  ;  and,  if  so,  whether  under  all  the 
circumstances  the  proceeding  in  rem  could  be  maintained. 
At  the  argument,  the  necessity  of  the  cable  seemed  not  sus- 
ceptible of  doubt ;  and  the  controversy  turned  almost  entirely 
on  tbe  other  point. 

The  case  was  argued  by  William  Pitt  Fessenden  for  the 
libellant,  and  by  Daveis  for  the  claimant. 

Stort  J.  In  respect  to  the  right,  in  point  of  jurisdiction, 
of  maintaining  this  suit  in  rem  in  favor  of  material-men,  it 
does  not  appear  to  roe,  that  there  is  any  well-founded  objec- 
tion. The  Admiralty  has,  as  I  conceive,  a  clear  jurisdiction 
to  maintain  such  suits,  whenever  the  supplies  have  been  fur- 
nished to  the  vessel  in  a  foreign  port ;  and  every  port  is  for- 
eign to  her,  which  is  not  in  the  same  State,  to  which  she 
belongs.  So  the  doctrine  was  laid  down  in  the  case  of  The 
General  Smith  (4  Wheaton  R.  438,)  and  it  has  never,  to  my 
knowledge,  been  in  the  slightest  degree  departed  from.^  Upon 
principle  it  appears  to  me  equally  clear.  If  ever  an  occasion 
should  require  it,  I  should  not  shrink  from  the  duty  of  vindicat- 
ing this  doctrine  in  its  full  extent.  But  until  the  Supreme  Court 
has  justified  me  in  sustaining  a  doubt,  I  shall  content  myself  in 
following  tbe  doctrine,  which  it  has  deliberately  avowed,  as  a 
duty  most  appropriate  for  one,  who  is  called  upon  to  adminb- 
ter  the  law  under  its  guidance. 

1  See  also  the  case  of  The  St.  Jago  de  Cuba,  (7  Wheaton  R.  40^, 
4L5,  416, 417.)  Abbott  on  Shipp.,  P.  II.  eh.  3,  §  15,  note  (1.)  of  Am. 
editor,  p.  115,  116.  See  also  1  Bell,  Comin.  525,  52S,  527.  2  Bell, 
Comm«39. 


MAY  TERM,  1831.  75 


The  Brig  Nestor. 


The  oolj  real  question  in  this  cause,  is  whether  there  are 
aoy  circumstances,  which  show,  that  the  general  right  to  pro- 
vide in  rem  has  been  displaced  or  waived. 

It  is,  in  the  first  place,  said,  that  here  a  personal  credit  was 
given  to  the  master,  excluding  aoy  credit  to  the  owner  or  to 
the  ship.  Now  I  agree,  that  if  the  libellant  has  given  an  ex- 
clusive personal  credit  to  the  master,  he  cannot  afterwards, 
upon  any  change  of  circumstances  or  opinion,  resort  to  the 
ship,  or  shift  the  responsibility  over  upon  the  owner.  But 
primd  facie  the  supplies  of  material-men  to  a  foreign  ship, 
that  is,  to  a  ship  belonging,  or  represented  to  belong,  to  owners 
resident  in  another  state  or  country,  are  to  be  deemed  to  be 
furnished  on  the  credit  of  the  ship  and  the  owners,  until  the 
contrary  is  proved.  This  appears  to  me  the  result  of  the 
authorities,  many  of  which  are  referred  to  in  Lord  Tenterden's 
Treatise  on  Shipping,  and  in  the  notes  of  the  American  edi- 
tor.' There  is  certainly  a  total  absence  of  all  proof,  that 
any  exclusive  credit  was  given,  or  intended  to  be  given,  to 
the  master.  It  is  not  sufficient  to  show,  that  the  master  him- 
self may  be  personally  liable ;  for  he  is  in  all  cases  so  liable 
for  supplies  and  necessaries  furnished  for  the  ship,  unless 
the  credit  be  exclusively  confined  to  the  owners.  The  own- 
ers may  be  liable,  notwithstanding  the  master  is  also  liable  for 
such  supplies  and  necessaries.^ 

But  the  case  does  not  rest  upon  the  mere  want  of  any  eid- 
dence  to  establish  an  exclusive  credit  given  to  the  master ; 
for,  if  the  master's  testimony  is  competent,  there  is  the  most 
positive  proof  to  the  contrary.     He  swears  in  direct  terms, 


1  Abbott  on  Shipp.  P.  I.  ch.  1,  §  11 ;  pp.  18, 19,  noto  (1).  Id.  P.  L 
cb.3,$8,note(l);  p.  76.  Id.  P.  II.  ch.  29,  §  1,9,  note  (1),  p.  100.  Id. 
P.  II.  ch.  3,  §  15,  note  (1),  p.  116 ;  §  16  and  note. 

*  Abbott  on  Shipp.  P.  II.  ch.  d,  §  1, 9, 3, 4.  Id.  P.  L  oh.  S,  §  8,  note; 
f  15,  note. 
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that  he  purchased  the  cable  ^^  on  a  credit  of  ninety  days  on 
account  of  the  brig  Nestor  and  owners.''  An  objection,  how- 
ever, is  taken  to  his  competency  ;  and  it  is  argued,  that  he 
cannot  be  a  witness,  where  the  verdict  would  establish  any 
thing  in  his  favor  or  against  him  ;  or  where  it  might  be  sim- 
ply given  in  evidence  to  establish  any  thing  for  him  or  against 
bim.  Considered  merely  in  the  light  of  master,  it  is  difficult 
to  perceive  any  solid  ground  against  his  competency.  He  is 
but  an  agent ;  and  the  case  resolves  itself  into  the  common 
case  of  an  agent  offered  to  prove  the  acts  done  under  his 
agency.  An  objection  of  that  sort  has  been  so  many  times 
overruled,  that  it  is  not  now  open  to  controversy. 

But  it  is  said,  that  he  was  also  charterer  of  the  brig  for  the 
voyage,  under  a  written  agreement  in  the  case.  Let  us  see, 
then,  what  is  the  nature  of  that  agreement.  It  purports  to 
be  between  the  owners  and  the  master,  whereby  they  let  the 
brig  Nestor  to  him,  ^^  for  a  voyage  from  Portland  to  Eastport 
and  St.  Andrews,  on  the  British  lines,  for  a  cargo  of  plaster, 
and  from  thence  to  one  or  more  ports  in  the  United  States, 
and  from  thence  to  any  permitted  port  or  ports  on  the  globe, 
if  he  can  obtain  a  fair,  good  freight,  and  back  to  the  United 
States  and  to  Portland ;  the  owmrs  to  pay  all  necessary  re« 
pairs  on  said  brig ^  for  sails  and  rigging.^'  And  the  master 
agreed  ^^  to  pay  to  the  owners  one  half  of  all  the  gross  freights 
and  passage-money  made  during  the  voyage  and  voyages 
aforesaid;  "  and  further,  ^^to  pay  from  his  half  of  his  earn* 
ings  all  wages,  provisions,  port-charges,  &c.,  during  the  said 
voyage ;  and  to  deliver  the  said  brig  Nestor  up  to  them  or 
their  order  when  called  for,  together  with  all  her  appendages 
received,  wear  and  tear  excepted."  This  is  the  substance  of 
the  agreement,  there  being  only  one  other  clause,  providing 
for  the  reduction  of  tonnage,  and  custom-house  fees,  and 
pilotage,   from   the  gross  freight  and  primage,  if  the  brig 
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should  obtain  a  freight  from  the  southward  to  a  foreign  port* 
Now^  it  is  argued,  that  this  agreement  constituted  the  master 
owner  of  the  brig  for  the  voyage,  and  made  him  primarily 
and  exclusively  liable  as  owner  for  the  cable.  But  assuming 
the  effect  of  this  agreement  to  be  to  constitute  the  master 
owner  for  the  voyage  for  some  purposes,  (on  which,  however, 
no  opinion  is  intended  to  be  given,)  yet  it  is  plain,  from  the 
terms  of  the  instrument,  that  the  repairs  for  sails  and  rigging 
were  to  be  at  the  expense  of  the  owners.  A  cable  is  plainly 
a  part  of  the  rigging  of  a  vessel ;  and  so  the  parties  under- 
stood the  language  of  the  agreement ;  for  when,  in  a  prior 
part  of  the  voyage  at  Eastport,  a  cable  and  anchor  were  lost, 
the  latter  (an  anchor)  was  supplied  by  the  owners,  and  the 
brig  worked  her  way  to  Alexandria  with  a  poor  hemp  cable 
then  on  board.  Indeed,  the  owners  do  not  now  set  up  any 
defence  against  their  original  liability  to  pay  some  person  for 
the  cable  ;  but  insist,  that  it  has  been  already  allowed  for  in 
their  settlement  with  the  master. 

If,  then,  the  owners  were  by  their  agreement  bound  to  pay 
for  the  repairs  and  rigging,  in  what  manner  is  their  general 
liability  affected  by  that  agreement  ?  There  is  no  pretence 
to  say,  that  the  contents  of  the  agreement  were  ever  commu- 
nicated to  the  libellant ;  and  if  they  had  been,  it  would  be 
difficult  to  conjecture,  how  that  circumstance  would  prove,  that 
the  libellant  waived  all  remedy  against  them,  and  trusted  ex- 
clusively to  the  credit  of  the  master.  They  admit  their  lia- 
bility for  repairs,  on  that  instrument ;  and  therefore  the  mas- 
ter acted  as  their  agent  in  procuring  them.  It  might  have 
been  very  different,  if  the  master  had  been  under  a  known  en- 
gagement to  make  all  repairs  during  the  voyage.  Take  the 
case  either  way,  then,  it  furnishes  no  ground  for  a  presump- 
tion, which  can  exonerate  the  owners.  If  the  agreement  was 
pot  communicated,  the  libellant  must  be  presumed  to  have 
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trusted  to  the  general  credit  of  the  owners,  in  the  absence  of 
all  counteracting  circumstances.  If  it  was  communicated, 
then  the  implied  obligation  to  provide  for  repairs  in  the  giveo 
case,  notwithstanding  the  letting  of  the  brig  for  the  voyage, 
is  explicitly  retained  by  the  owners.  The  master,  then,  is 
not,  as  charterer  for  the  voyage,  an  incompetent  witness  ;  for, 
in  regard  to  the  purchase  of  the  cable,  he  acted  merely  as 
agent  for  the  owners.  He  was  not  liable  therefor  in  his 
character  as  charterer;  but,  if  at  all,  only  in  his  character  as 
master.  The  posture  of  the  case  is  not,  then,  in  the  slightest 
degree  varied  by  the  introduction  of  the  agreement. 

But  1  wish  to  guard  against  any  inference,  that,  if  the 
master  had  been  charterer  and  owner  for  the  voyage  for  all 
purposes,  he  would  not  have  been  entitled  to  hypothecate 
the  ship  for  any  necessary  supplies  or  repairs.  I  know  of  no 
principle,  which  disables  a  master  by  being  charterer  from 
exercising  the  common  right  of  hypothecation,  either  express 
or  implied,  under  the  maritime  law.  The  owners  by  trastitig 
him,  or  any  other  charterers,  with  the  management  and  navi- 
gation of  the  ship  during  the  voyage,  trust  him  and  them 
with  the  usual  powers  in  cases  of  necessary  repairs  and  sup-* 
plies.  A  material-man,  who  furnishes  supplies  in  a  foreign 
port,  or  to  a  foreign  ship,  relies  on  the  ship  itself  as  his  secu-* 
rity.  He  may,  if  he  pleases,  insist  upon  a  bottomry  bond 
with  maritime  interest,  as  the  security  for  his  advances ;  in 
which  case,  he  gives  credit  exclusively  to  the  ship,  and  must 
take  upon  himself  the  risk  of  a  successful  accomplishment  of 
the  voyage.  But  if  he  is  content  with  receiving  the  amount 
of  his  advances  and  common  interest,  he  may  rely  on  that 
tacit  lien  or  claim,  which  the  maritime  law  gives  him  upon  the 
ship  itself,  in  addition  to  the  personal  security  of  the  owners* 
Wherever  a  lien  or  claim  is  given  upon  the  thing  by  the  mari- 
time law,  the  admiralty  will  enforce  it  by  a  proceeding  inretn; 
and,  indeed,  it  is  the  only  court  competent  to  enforce  it. 
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The  general  maritime  law,  giving  ihis  lien  or  claira  upoo 
the  ship  for  supplies,  makes  no  distinction  between  the  cases 
of  domestic  and  of  foreign  ships,  or  between  supplies  in  the 
home  port  and  abroad.^  The  rule  was  doubtless  drawn  origi- 
nally from  that  common  fountain  of  jurisprudence,  the  civil 
law,  to  which  the  common  law,  as  well  as  the  law  of  continen- 
tal Europe,  is  so  largely  indebted.  The  ciyil  law  declared^ 
Qui  in  tMvem  extmendam  vel  imiruendam  cr^didit,  vel  etiam 
emendatny  privilegium  kahet,  (Dig.  Lib.  43.  5.  26.);  and 
again,  Quod  quis  nawis  fabricandiZy  vel  emenda,  vel  armaiuUd, 
iftl  instruenda  causay  vel  quoquo  modo  crediderity  vel  ob  navem 
venditam  peiat,  kabei  privilegium  post  JUcum^  (Dig.  Lib.  4S* 
5.  34*)^  This  doctrine  was  easily  iranaferretd  into  the  early 
codes  of  maritime  nations,  from  its  general  convenience,  and 
the  sound  policy  of  multiplying  the  resources  of  credit  of  the 
ooasters  and  owners  of  ships  in  cases  of  necessity;  and  we 
find  it  accordingly  soon  recognised  as  a  principle  pervading 
the  maritime  law,  and  giving  confidence  to  the  intercourse  of 
difl^rent  nations  by  navigation.^ 

For  a  long  period  the  same  doctrine  was  fully  recognised 
and  acted  upon  by  the  Admiralty  Courts  of  England  without 
interruption.  And  though  it  can  no  longer  be  deemed  in 
force,  in  regard  to  materials  supplied  to  domestic  ships  in  their 
domestic  ports ;  yet,  as  a  part  of  the  maritime  law,  it  is  still 
applied  to  foreign  ships  in  our  ports.  And  the  lien  acquired 
in  other  states  under  that  law,  for  supplies  to  our  own  ships 

1  2  Bell,  Comm.  525, 596, 537. 

s  Pothier,  Pand.  Lib.  42,  tit.  5,  §  33.  Id.  Lib.  20,  tit  4,  per  tot 
9  See  Roccus  de  Nav.  et  Naul.  d.  91,  ^  93.  Domat,  Civ.  Law,  B.  3, 
tit  1,  §  5.  Consolato  del  Mare,  ch.  32.  Em^rigon  on  Maritime 
LoauB,  ch.  12,  §  1, 2, 3,  4.  2  Brown,  Civ.  aifd  Ad.  Law,  142.  1  Valin, 
Comm.  Lib.  1,  tit  14,  art  16.  Abbott  on  Shipp.  P.  U.  ch.  3,  §  10. 
S  Ben,  Comm.  525, 526^  527. 
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while  abroad,  are  recognised  and  enforced  in  our  Admiralty- 
Courts,  upon  the  general  principles  of  that  comity,  which 
pervades  the  maritime  courts  of  all  countries. 

But  it  is  said,  that,  here,  a  credit  of  ninety  days  was  allowed 
upon  the  purchase  of  the  cable,  aad  that  such  a  credit  is 
wholly  inconsistent  with  the  existence  of  any  lien  on  the 
ship.  This  objection  b  founded  upon  a  notion,  that  the  liens 
given  by  the  maritime  law  are  governed  exactly  by  the  same 
principles,  which  regulate  common-law  liens.  It  is  certainly 
true,  that  by  the  common  law  a  lien  imports,  that  the  party, 
who  claims  it,  is  in  possession  of  the  thing,  and  his  lien  is 
neither  more  nor  less  than  a  right  to  detain  it,  until  bis  claim 
is  satisfied.  So  that,  where  there  is  no  possession,  actual  or 
constructive,  there  can  be  no  lien.  Lbrd  Tenterden^  lays 
down  this  doctrine  in  very  broad  terms,  and  in  a  general 
sense  it  is  well  founded.  For  instance,  if  a  shipwright 
has  repaired  a  ship,  while  it  is  in^  his  possession  he  has  a 
lien  on  it  for  the  amount  of  the  repairs ;  but,  if  he  once  parts 
with  the  possession,  his  lien  is  gone.  And  if  he  never  has 
bad  possession  of  the  ship,  he  never  has  acquired  any  lien 
whatever.  So,  if  the  nature  of  his  contract  excludes  the  im- 
plication, that  the  parties  intended  any  lien,  the  same  result 
follows ;  for  it  is  competent  for  parties  to  waive  a  benefit  of 
this  sort.  If,  therefore,  he  undertakes  to  repair  a  ship,  and 
receives  possession,  and  he  is  to  give  credit  for  the  amount  of 
the  repairs  for  a  certain  period  ;  the  giving  of  such  credit  is 
sufficient  to  repel  the  presumption  of  a  right  of  lien  ;  for  it 
cannot  be  supposed,  that  the  parties  intended,  that  the  ship- 
wright should  retain  the  possession  of  the  ship,  and  prevent 
her  employment  by  the  owner  during  the  whole  time  of  the 
credit.   The  giving  of  credit  under  such  circumstances  is  incon- 

1  Abbott  on  Shipp.  P.  III.  eh.  1,  §  7.    Id.  P.  II.  ch.  3,  §  10, 15, 16. 


MAY  TERM,  1831.  61 


The  Brig  Nestor. 


sisteot  with  the  lien,  because  it  supposes,  that  the  credit  is 
for  the  benefit  of  the  owner ;  which  it  cannot  be,  if  he  is  to 
be  excluded  from  the  possession  and  use  of  his  ship.  The 
law,  therefore,  in  such  cases  interprets  the  contract  between 
the  parties  upon  rational  principles ;  and  deems  the  lien 
waived  by  consent.^ 

It  is  obvious  upon  the  slightest  consideration,  that  this 
qualification  of  the  doctrine  of  lien,  founded  on  and  accompa- 
nying the  possession  of  the  thing,  cannot  be  applicable  to 
claims,  which  neither  presuppose,  nor  originate  in  posses- 
sion. Indeed,  such  clainis  are  not,  in  a  strict  sense,  liens, 
though  that  teem  is  commonly  used  in  our  law  to  express,  by 
way  of  analogy,  the  nature  of  such  claims.  Language  is  in 
this  way  perpetually  deflected  from  its  original  meaning,  and 
applied  to  things,  which  have  a  strong  similitude,  but  not  a 
perfect  identity.  Some  obscurity  too  is  thrown  over  the 
subject  by  the  use  of  language  borrowed  from  the  civil  and 
foreign  law,  and  applied  in  a  sense  not  exactly  correspondent 
with  the  sense,  in  which  it  is  found  in  that  law.  In  the  civil 
law  the  term  pignus  [pawn]  was  in  an  accurate  sense  applied 
to  cases,  where  there  was  a  pledge  of  the  thing,  and  possession 
was  actually  delivered  to  the  person,  for  whose  benefit  the 
pledge  was  made  ;  and  hypotkeca  [hypothecation],  where  the 
possession  of  it  was  retained  by  the  owner.  And  pignu$ 
was  especially  used  in  such  cases,  where  the  thing  was  a 
moveable.  The  Institutes  of  Justinian  notice  this  distinction. 
Nam  pigjMris  appellatione  earn  proprie  rem  cantineri  did' 
musy  qua  simuU  etiam  traditvr  creditariy  maxime  si  mobilis  sit. 
At  eam^  qua  sine  iradiiione,  nudd  conventione  tenetur,  prO" 
prit  hypotheCiB  appellatione  contineri  dkimus,^    And  this  dis** 

I  Abbott  on  Shipp.,  P.  2,  ch.  3,  §  15,  and  note. 
9  Inst.  Lib.  4,  tit  6,  §  7.     Dig.  Lib.  13,  tit  7, 1.  35.     Halifax,  AnaL 
Civ.  Law,  6a    VinniaB  ad  Inst  Lib.  4,  tit  6,  §  7,  p.  800,  etc. 
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tinction,  though  not  always  strictly  adhered  to  in  the  lan- 
guage of  the  commentators,  was  a  leading  one.  But  in  each 
case,  the  same  remedies  belonged  to  the  pawnee,  whether  it 
was  a  pignus  or  hypothecoy  for  in  each  case  he  had  a  right  to 
the  hypothecary  action.  Inter  pigntu  auiem  et  hypothecamj 
quantum  ad  actionem  attinet,  nihil  interest.^  By  the  civil 
law  there  might  also  be  a  pignus  and  hypotheca  as  well  of 
moveables,  as  of  immoveables  ;  that  is,  there  might  be  an  hy- 
pothecation or  pledge  of  personal  property  without  posses- 
sion or  delivery  of  the  thing ;  and  this  right  travelled  with 
the  thing  into  whosever  possession  it  might  come.  A  pledge 
then  in  the  Roman  law  answered  exactly  to  a  pledge  of 
moveables  in  our  law,  where  possession  is  indispensable.  An 
hypothecation  answered  to  a  mortgage  of  real  estate  in  our 
law,  where  the  title  to  the  thing  may  be  acquired  without 
possession.  In  the  French  law,  however,  from  the  inconven- 
ience growing  out  of  the  transfers  of  personal  property,  sub- 
ject to  such  prior  titles  by  hypothecation,  the  doctrine  has 
been  constantly  held,  that  moveables  cannot  be  hypothecated, 
that  is,  transferred  by  way  of  pledge  without  possession ;  but 
that  hypothecation  is  confined  to  immoveables.  Hence  the 
maxim,  that  moveables  have  no  sequel  by  a  mortgage.^  When, 
therefore,  we  find  the  term  hypothecation  used  in  the  French 
law,  we  are  geoerally  to  understand  it  as  used  in  this  restric- 
tive sense,  though  it  is  sometimes  used  in  a  broader  and 
looser  sense,  as  we  sometimes  call  a  mortgage  a  pledge,  and  a 
pledge  a  mortgage.  Emerigon,  in  the  passages  cited  at  the  bar, 
is  to  be  understood  as  using  hypothecation  in  its  strict  sense, 
unless  where  he  qualifies  it  by  some  accompanyipg  explana- 
tion.* 

1  Inst.  Lib.  4,  tit  6,  §  7.  Dig.  Lib.  30,  tit  L  1.  5, 1.  See  also  1  Bell, 
Conun.35,  2a 

a  Domat,  B.  3,  tit  1,  §  1.    1  Valin,  Lib.  1,  tit  14,  art  1. 

3  Emerigon,  Contrats  k  la  Grosse,  ch.  12,  §  1,  2,  3,  4^  5.  1  Bell, 
Coinm.35,26,39. 
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Now  a  lien  by  the  maritime  law  is  not  strictly  a  Roman 
bypotbecation,  thougb  it  resembles  it,  and  is  often  called  a 
tacit  hypotbecation.^  It  also  somewhat  resembles  what  is 
called  a  privUege  in  that  law,  that  is,  a  right  of  priority  of 
satisfaction  out  of  the  proceeds  of  the  thing  in  a  concurrence  of 
creditors.^  Em^rigon  says,  that  this  privilege  was  strictly 
personal,  and  gave  only  a  preference  against  simple  contract 
creditors,  and  bad  no  effect  against  those,  who  were  secured 
by  express  hypothecations ;  and  that  this  personal  privilege 
given  by  the  Roman  law  is  unknown  in  the  French  jurispru- 
dence ;  tor  by  the  law  of  France  every  privilege  carries 
with  it  a  tacit  and  privileged  hypothecation,  at  least  as  to  the 
thing  which  is  the  subject  of  it.' 

Lord  TetUerden  has  remarked,  that  a  contract  of  hypoth- 
ecation made  by  the  master  does  not  transfer  the  prop-* 
erty  of  the  ship  ;  but  only  gives  the  creditor  a  privilege  or 
claim  upon  it,  to  be  carried  into  efiect  by  legal  process.^  And 
this  is  equally  true,  whether  the  hypothecation  be  express  or 
tacit« 

A  maritime  lien  does  not  include,  or  require,  any  possession 
of  the  thing.  It  exists  altogether  independently  of  such  pos- 
session. Nobody  has  supposed,  that  the  lien  on  bottomry 
bonds,  as  for  seamen's  wages,  is  connected  with  any  actual 
or  constructive  possession  by  the  parties,  seeking  to  enforce  it 
in  rem.  This  distinction  between  maritime  liens,  and  strict 
possessory  liens  at  the  common  law,  goes  very  far  to  dispose 


11  Domat,  B.  3,  tit  1,  §  5. 

S3  Browne,  Civ.  and  Adm.  Law,  142.  Dig.  Lib.  42,  tit  5.  Abbott  on 
Shipp.,  P.  2,  ch.  3,  §  10. 

'Emdrigon,  Contrats  4  la  Grosse,  ch.  12,  §  1, 2.  See  also  2  Browne, 
Civ.  and  Adm.  Law,  142.  See  also  Merlin,  R^pertorie,  Privilege  de 
Cr^ance,  §  1. 

«  Abbott  on  Shipp.,  P.  3,  ch.  3»  $  23.    See  ako  I  Bell,  Comm.  89, 94. 
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of  the  objection  now  under  consideration.  There  is  no  incon- 
sistency in  giving  credit  for  supplies,  and  at  the  .same  time 
retaining  the  lien  on  the  ship  for  the  value  of  those  supplies. 
In  fact^  it  would  be  utterly  inconsistent  with  the  professed  ob- 
ject of  all  such  supplies  to  retain  the  possession.  That  ob- 
ject is,  to  procure  necessary  repairs  and  supplies  for  the  pur- 
pose of  completing  the  voyage.  But  how  is  the  voyage  to  be 
completed,  if  the  material-man  is  to  hold  possession  of  the 
vessel,  in  order  to  secure  his  lien  for  the  necessary  repairs 
and  supplies  ?  The  truth  is,  that  the  maritime  law  presup- 
poses a  credit  given,  a  delay  of  payment,  an  intentional  post- 
ponement of  the  right  to  enforce  the  claim  in  resriy  at  the 
same  time  that  it  creates  the  lien.  How  absurd  would  it  be 
to  declare,  that  the  material-man  should  have  a  lien  on  the 
*ship  for  his  supplies,  whenever  in  case  of  necessity,  the 
roaster,  not  having  funds^  is  compellable,  in  order  to  proceed 
on  his  voyage,  to  obtain  such  supplies;  and  yet  at  the  same 
time  to  declare,  that  if  the  ship  left  the  port  without  payment 
of  his  demand,  the  lien  should  be  extinguished ;  when  the 
very  case  supposed  is,  that  the  master  has  no  immediate 
means  of  payment.  How  is  he  to  pay  without  funds  ?  And  if 
he  has  funds,  what  use  is  there  in  the  enhanced  expense  of  a 
credit  ?  If  he  has  funds,  he  will  pay  at  once,  and  have 
the  work  done,  or  supplies  furnished  at  cash  prices.  It  is 
only  when  his  funds  fail,  that  he  will  ask  a  credit  for  the 
owners  upon  the  security  of  the  ship.  The  effect  of  denying 
the  lien  in  such  cases  would  be,  to. compel  the  master  to  break 
up  the  voyage,  or  to  resort  to  the  extraordinary  expedient  of 
a  bottomry  bond  upon  onerous  interest,  to  the  serious  injury 
of  the  owner.  The  maritime  law  in  cases  of  material-men, 
as  in  other  cases,  where  it  gives  a  tacit  hypothecation  or  lien, 
proceeds  upon  a  different  principle.  It  gives  the  lien  upon 
the  ship  as  an  auxiliary  to  the  personal  security  of  the  owner* 
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It  does  not  require  the  lien  to  be  enforced  before  the  voyage 
IS  completed.  It  allows  the  party  to  give  credit,  because  it 
is  for  the  general  bene&t  of  navigation  and  trade.  It  is  not 
necessary  to  say,  that  the  lien  is  indelible  ;  or  that  it  may  not 
be  lost  by  gross  neglect  and  delay  to  enforce  it,  at  least 
where  the  rights  of  other  persons  have  intervened.  But,  as  in 
cases  of  seamen's  wages  and  bottomry  bonds,  it  requires  only 
reasonable  diligence  in  enforcing  the  claim  at  a  proper  time, 
and  under  proper  circumstances.  The  Admiralty  will  not  in 
cases  of  this  sort  sit  for  the  purpose  of  enforcing  stale  claims, 
any  more  than  in  other  cases,  where  its  jurisdiction  is  sought. 
But,  where  the  claim  is  recent,  and  the  proceedings  are  had 
within  a  reasonable  time,  and  in  good  faith ;  where  there  has 
been  a  clear  case  of  necessity,  and  a  credit  given  to  the  ship, 
the  maritime  law  will  not  suffer  the  lien  to  be  defeated  by  the 
mere  departure  of  the  ship  irom  the  port  with  or  without  the 
consent  of  the  material-man.  His  giving  credit  to  the  ship 
for  the  voyage,  or  for  a  definite  period,  is  not  inconsistent 
with  a  positive  intention  to  hold  the  ship  bound  for  the  pay- 
ment by  a  tacit  hypothecation  or  lien.  It  is  not  an  election 
to  rely  exclusively  upon  the  personal  credit  of  the  master  or 
owner.  His  right,  not  growing  out  of  possession,  is  not  af- 
fected by  the  removal  of  the  ship  from  the  place,  where  pos- 
session may  be  enforced,  or  may  be  suspended. 

A  suggestion  has  been  thrown  out,  that  there  is  a  difference 
between  giving  credit  indefinitely,  and  for  a  time  certain  ;  for 
that  in  the  latter  case  the  remedy  in  rem  is  necessarily  sus- 
pended during  the  fixed  period  of  the  credit.  So  is  the  rem- 
edy in  personam  during  the  same  period.  But  this  circum- 
stance does  not  defeat  the  security  in  rem^  any  more  than  in 
personam,  as  soon  as  the  credit  has  expired.  There  is  no 
difficulty  in  supposing  the  existence  of  a  lien  for  a  debt  soU 
vendum  infiUuro.    If  a  bottomry  bond  were  payable  in  thirty 
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days  after  tbe  safe  arrival  of  the  vessel,  the  additional  period 
of  credit  would  not  defeat  the  hypothecation.  If  seamen's 
wages  were  by  the  contract  not  payable  until  ten  days  after 
the  voyage  was  completed,  it  would  not  disturb  the  lien  on 
the  ship  for  those  wages.  The  lien  has  in  all  such  cases  an 
inchoate  existence  from  the  moment  of  the  contract,  and  at- 
taches svb  modo  on  the  ship.  The  lien  for  seamen's  wages 
attaches  ordinarily  on  the  ship  during  the  voyage,  although 
no  wages  are  strictly  due  until  the  eod  of  tbe  voyage.  A 
sale  of  the  ship,  pending  the  voyage,  would  not  defeat  this 
inchoate  lien ;  and  when  the  voyage  was  completed,  the  lien 
would  have  relation  back  to  the  commencement  of  the 
voyage. 

There  are  analogous  cases  of  liens  even  at  the  common 
law,  where  there  is  no  possession,  and  where  credit  is  given 
for  a  fixed  period.  Such  is  the  lien  of  a  vendor  of  real  es- 
tate for  the  purchase  money.  Possession  is  not  necessary  to 
maintain  that  lien  ;  neither  does  a  long  fixed  credit  annihilate, 
or  suspend  it.  Yet  the  argument  would  apply  at  least  as  for- 
cibly in  such  a  case,  as  it  does  to  the  case  now  in  judgment. 

The  case  of  Ramsay  v.  AUegre  (12  Wheaton  R.  611.) 
does  not  in  tbe  slightest  degree  impugn  the  foregoing  reason- 
ing. That  case  (in  the  judgment  of  which  I  concurred)  was 
founded  upon  a  very  different  principle.  There,  the  material- 
man had  received  a  negotiable  promissory  note,  payable  at 
four  months,  for  the  amount  of  his  debt,  as  conditional  pay- 
ment. The  note  had  not  been  paid ;  but  it  was  still  outstand- 
ing, and  had  never  been  surrendered  ;  and  it  did  not  appear, 
that  it  had  not  in  fact  been  negotiated.  Under  such  circum- 
stances the  Supreme  Court  held,  that  a  libel  by  the  material- 
man could  not  be  maintained.  Now,  there  are  two  consider- 
ations proper  to  be  noticed  with  reference  to  this  case.  The 
first  is,  that  the  taking  of  such  a  note  is  primd  facie  a  presump- 
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tive  extinguishment  sub  modo  of  the  debt ;  and  if  it  had  been 
actually  negotiated,  whether  paid  or  not,  the  creditor  could 
have  had  no  right  to  recover  his  debt,  as  the  debtor  would 
still  be  responsible  to  the  holder  of  the  note  ;  and  he  ought 
not  to  be  twice  liable  for  the  same  debt.  The  second  is,  that 
the  receiving  of  such  a  note  is  direct  proof,  that  credit  is  given 
to  the  personal  responsibility  of  the  owner,  and  presumptive 
proof,  that  no  credit  is  given  to  the  ship  ;  or,  in  other  words, 
that  there  is  a  waiver  of  any  lien  on  the  ship.  It  cannot  be 
ordinarily  presumed,  that  a  ship-owner,  giving  a  negotiable 
note  for  supplies,  intends  at  the  same  time,  that  a  lien  shall 
exist  on  the  ship  itself  for  the  debt ;  for  then  the  lien  might 
be  in  the  hands  of  one  person,  and  the  negotiable  security  in 
the  hands  of  another.  To  bring  the  present  case  within  the 
reach  of  that  decision,  it  should  be  shown,  that  a  promissory 
negotiable  note  of  the  master  or  owner  had  been  taken  by  the 
libellant.  I  have  the  most  confident  reasons  to  know,  that 
the  decision  of  the  Court  in  Ramsay  v.  Allegre  was  not  in- 
tended to  shake  any  part  of  the  doctrine  in  the  case  of  Tht 
General  Smith. 

There  is  a  case  decided  by  Lord  Stowell,  upon  a  principle 
analogous  to  that  in  Ramsay  v.  Allegre.  A  seaman  elected 
to  take  a  bill  of  exchange  on  the  ship-owners  for  the  amount 
of  his  wages  ;  and  the  bill  being  afterwards  dishonored,  and 
the  owners  having  become  bankrupts,  he  sought  a  remedy  in 
rem  against  the  ship,  for  his  wages.  But  Lord  StoweU  dis- 
missed the  libel.^ 

Without  going  more  at  large  into  the  argument,  my  judg- 
ment is,  that  the  libel  is  well  founded  in  point  of  jurisdiction  ; 
and  that  there  has  been  no  waiver  of  the  lien  implied  by  the 
maritime  law  for  these  supplies.    Indeed,  the  moment  the  tes- 

.  1  The  William  Money,  2  Hagg.  R.  136L 
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timony  of  the  master  is  admitted,  it  is  impossible  to  raise  any 
presumption  of  a  waiver  from  any  of  the  circumstances  ;  for 
he  positively  swears  to  facts,  which  establish,  that  credit  was 
given  to  the  ship,  thus  displacing,  by  an  express  understand- 
ing, all  mere  argumentative  inferences.  The  decree  of  the 
District  Court  is,  therefore,  affirmed,  with  costs. 
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^.    C  Hod.  JOSEPH  STORT,  Assodate  Justice  of  the  Sopreme  Court. 
BKFORB  J  jj^jj  JOHN  DAVIS,  District  Jadge. 


Bell  and  others  i;.  Cunningham  and  others. 

A  court  of  equity  will  grant  ao  iDJanctioii  pro  tanto  to  so  much  of  a  judgment  as 
has  been  recovered  by  surprise  of  the  defendant  at  a  trial,  when  he  had  a  good 
defence  to  it,  but  had  no  notice  of  the  claim,  even  though  the  plaintiffs  in  the  suit 
were  in  no  default,  and  acted  bond  fAt. 

Where  foreigners  are  concerned,  and  have  a  good  defence  at  law,  uDknown  to 
their  counsel,  and  the  declaration  is  so  amended  at  the  trial  as  to  let  in  a  new 
dum,  a  court  of  equity  will  on  due  proof  give  them  the  benefit  of  such  defence 
and  grant  an  injunction  yro  tanto  to  the  judgment  at  law. 

Xhis  was  a  bill  in  equity  for  an  injunction  to  a  judgment  at 
law  in  this  Court  between  the  same  parties,  and  for  other 
relief.  The  case  is  reported  in  5  Mason's  Reports,  161 ;  and, 
having  been  carried  by  writ  of  error  to  the  Supreme  Court 
of  the  United  States,  will  be  found  still  more  fully  reported 
in  3  Peters'  Reports,  69. 

The  facts   now   necessary   to   be  stated   to   explain    the 
grounds  upon  which  this  bill  was  brought,  aud  upon  which 

VOL.  VI.  12 


90  MASSACHUSETTS. 


Bell  et  al.    v,    Cuanioghain  et  cU. 


the  judgment  of  the  Court  in  the  present  case  was  founded^ 
were  as  follows  :  — 

The  defendants  were  owners  of  the  brig  HalcyoD,  and 
contemplating  a  voyage  from  Boston  to  Havana,  and  from 
thence  to  Leghorn,  wrote  a  letter  to  the  plaintiffs,  the  material 
parts  of  which  are  as  follows:  —  ^'Boston,  Sept.  15,  1824. 
Messrs.  Bell,  De  Youngh,  &  Co.  Gentlemen,  This  will  be 
handed  to  you  by  Captain  J.  Skinner,  master  of  the  brig 
Halcyon  belonging  to  us.  We  have  cotitracted  with  Messrs. 
Atkinson  &  Rollins  of  this  place  to  furnish  600  boxes  [of 
sugar]  from  Havana  to  Leghorn  on  freight  of  £4.  lOs.  and 
five  per  cent,  primage  payable  in  a  bill  on  London,  &c., 
and  600  boxes  on  half  profits,  for  freight,  1000  pezzos  to  be 
paid  in  Leghorn,  on  account  of  said  profits.  As  the  goods 
are  to  be  consigned  to  you,  we  mention  the  terms  of  con-- 
tract  to  avoid  misunderstanding.  The  whole  amount  of 
freight  receivable  in  Leghorn  will  be  about  4600  pezzos. 
Please  invest  S200  pezzos  in  marble  tiles  of  19,  l4,  and 
16  oz.,  &c.  The  balance,  after  paying  disbursements,  please 
invest  in  wrapping-paper,  to  cost  from  35  to  50  pezzos  per 
100  reams,"  &c.  To  this  letter,  which  went  by  the  Halcyon, 
there  was  a  postscript  added.  '<  P.  S.  We  have  further 
engaged  whatever  may  be  necessary  to  fill  the  brig  on  half 
profits,  on  account  of  which  700  pezzos  are  to  be  paid  in 
Leghorn.  After  purchasing  the  tiles,  and  paying  the  dis- 
bursements, you  will  invest  the  balance  in  paper,  as  before 
mentioned,"  &e;c. — The  Halcyon  sailed  for  Havana  on 
the  16th  of  September;  A  duplicate  of  the  above  letter, 
without  the  postscript,  was  transmitted  by  the  defendants  to 
the  plaintiffi,  with  a  memorandum  thereon  of  the  20th  ^f 
September ;  and  was  received  by  them  on  the  30th  of  No- 
vember, and  answered  on  the  9th  of  December,  agreeing  to 
conform  to   the  orders  of  the  defendants.     The  postscript 
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does  DOC  appear  to  have  been  known  to  the  plaintiffs  until 
tbe  airival  of  the  Halcyon  at  Leghorn,  on  the  13tb  of  Jan- 
uary, 1825j^  with  1330  boxes  of  sugar.  The  700  pessos 
alluded  to  in  the  postscript  were  to  be  advanced  on  a  ship- 
ment made  by  one  Charles  Torrey.  Oo  the  17th  of  Sep- 
tember^ 1824,  at  Boston,  he  addressed  a  letter  to  the  plain- 
tiffi,  in  which  he  statesi  ^'  Duplicate.  I  have  also  directed 
them  [Messrs.  Murdock,  Storey,  b  Co.]  to  ship  per  brig 
Halcyon,  Captain  Skinner,  on  my  account,  150  boxes  brown 
sugar  on  freight ^  and  moreover  150  boxes  assorted  sugars  on 
half  profitSy  or  more  if  required  to  fill  up,  and  not  to  exceed 
800  boxies.  These  two  adventures  you  will  please  keep 
distinct  with  a  view  to  determine  the  profits  on  the  assorted 
sugars,  &c.  Yqu  will  please  credit  Messrs.  Loring,  Cun- 
ningham, &  Co,  [the  defendants j  1700  pezzos,  provided  it 
shall  appear  to  you  prpbahjb,  that  one  half  of  the  net  profits 
on  the  assort^  sugars  will  amount  to  that  sum.  Should  it 
appear  likely,  however,  that  the  half  profits  will  fall  short  of 
this  anobQunt,  you  will  place  to  their  credit  that  amount,  which, 
in  yoMr  opinion,  will  be  equal  to  one  half  the  net  profits  on 
the  assorted  sugars,  &c.  The  Halcyon  sailed  yesterday  for 
Havana,  &c."  This  letter  was  received  by  the  plaintijSi 
OD  the  }7th  of  November,  and  subsequently  answered. 

The  above  letter  of  Charles  Torrey  was  not  introduced  at 
^be  former  trial. 

WUliom  Sullivan,  fpr  the  plaintiff,  claimed  relief  under 
the  present  bill  on  the  following  grounds :  — 

1.  That  he  was  surprised  at  the  former  trial  by  the  claim 
Aipon  the  plaintiffs  for  the  non-investment  of  the  700  pezzos, 
4^  was  not  therefore  prepared  to  meet  it. 

8.  That  he  was  at  that  time  entirely  ignorant  of  the  exist- 
ence of  any  such  orders  as  were  contdned  in  Torrey's  letter ; 
bad  be  been  acquainted  with  which,   and  introduced  the 
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letter  at  the  former  trial,  it  would  have  defeated  the  defend- 
ants' claim  for  damages  for  the  non-investment  of  the  700 
pezzos. 

The  grounds  taken  by  the  plaintiffi'  counsel  being  fully 
canvassed  and  confirmed  by  the  opinion  of  the  Court,  his 
argument  is  omitted. 

Charles  O.  Loring  for  the  defendants. 

The  Jirst  point  taken  by  the  plaintiffs  is,  that  they  were 
surprised  by  the  claim  upon  them  for  the  non-investment  of 
the  700  pezzos,  at  the  trial,  and  were  not  therefore  pre- 
pared to  meet  it. 

This  cannot  be  truly  said.  The  original  count  was  for  the 
non-investment  of  2200  pezzos  in  tiles  ;  and,  although  the 
other  parts  of  the  contract  were  not  set  forth,  they  were 
known  to  the  plaintiffs  as  well  as  to  the  defendants.  The 
plaintiffs  evidently  had  notice  that  the  defendants  claimed 
damages  io  that  extent,  and  of  course  had  notice  to  pro- 
duce all  the  evidence  in  their  power  to  show  that  they  were 
unable  to  invest  the  2200  pezzos,  or  were  justified  in  omit- 
ting to  do  so.  And  it  was  under  this  count  that  all  the 
evidence  in  the  case  was  taken.  The  plaintiffs,  then,  know- 
ing that  the  defendants  claimed  damages  for  the  non-invest- 
ment of  the  2200  pezzos,  must  have  known  that  these  700 
pezzos  were  included  in  the  estimate  ;  for  in  the  duplicate  let- 
ter first  received  by  them,  which  had  not  the  postscript,  they 
were  informed  that  they  would  receive  4600  pezzos ;  and 
when  the  original  letter  with  the  postscript  arrived,  they  re- 
ceived also  the  freight  list,  and  at  once  saw  that  the  700  were 
necessary  to  make  up  the  4600.  When,  therefore,  they  were 
sued  for  the  non-investment  of  2200  pezzos  for  the  whole 
amount  originally  ordered  to  be  invested,  they  must  have 
known  that  the  defendants  intended  to  claim  damages  for 
the  non-investmenc  of  the  700  pezzos^  thus  expressly  direct- 
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ed  by  them,  when  the  orders  were  given,  to  constitute  a  por- 
tion of  the  4600,  out  of  which  these  2200  were  to  be  taken. 
But  this  notice  is  put  beyond  all  question  by  the  letter  of 
the  defendants,  under  date  of  the  18th  of  April,  1825,  in 
which  they  expressly  allege  the  non-investment  of  these  700 
pezzos,  as  one  ground  of  complaint. 

It  is  clear,  therefore,  that  here  was  no  such  surprise  as 
would  have  entitled  the  plaintiffii  to  a  new  trial  on  motion  ; 
they  had  full  knowledge  of  the  claim  and  personal  possession 
of  the  evidence.  If  they  could  have  claimed  any  right,  it 
could  have  been  only  that  of  a  continuance  on  the  ground  of 
surprise :  —  they  went  on  in  the  trial,  and  this  is  an  after- 
thought of  which  they  would  now  avail  themselves. 

A  court  of  equity  will  not  relieve  where  a  defence  might 
have  been  made  at  law,  unless  the  party  was  prevented 
from  making  it  by  fraud,  or  pure  accident  unmixed  with  any 
fault  or  negligence  of  himself  or  his  agents.  Marine  Ins.  Co, 
V.  Hodsouj  7  Cranch,  336 ;  Ware  v.  Harwood ,  14  Ves.  30 ; 
Bateman  v.  Wittoe,  Sch.  &  Lef.  201  ;  6  Johns.  Ch.  Cas. 
236  ;   Eden.  10 ;  Grant  on  N.  T.  113,  and  onward. 

There  can  be  no  pretence  of  fraud  on  the  part  of  the 
defendants ;  none  is  alleged. 

Nor  can  there  be  any  of  concealment ;  for  it  is  proved  by 
the  plaintiffi'  own  witnesses,  that  the  defendants  inquired  for 
and  sought  to  obtain  the  letters  and  bills  of  lading  before 
they  did.  If  there  was  any  concealment,  it  was  on  the  part 
of  the  plaintiffi,  who  had  possession  of  the  letter  all  the 
time. 

There  being  then  no  surprise,  no  fraud,  and  no  conceal- 
ment, on  what  ground  can  relief  be  granted  ? 

Nor  can  this  be  called  newly  discovered  evidence,  for  it 
was  in  the  plaintifis'  own  knowledge  and  possession. 
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The  second  ground  upon  which  relief  is  claimed  is,  thi^t 
the  facts  now  proved,  if  proved  at  the  trial,  would  have  de- 
feated the  defendants'  claim  for  damage^  for  the  Don-inve§tt 
inent  of  the  700  pezzos^ 

W9  contend,  on  the  contrary,  that  the  facts  now  proved, 
so  far  from  invalidating  the  verdict  in  this  particular,  prove 
conclusively  its  justness.  The  inquiry  is  not  what  effect  the 
productioQ  of  Torrey's  letter  might  have  bad  upon  the  jury, 
the  defendants  having  then  no  means  of  refuting  it,  but 
whether,  upon  the  case  now  mad^  out  to  the  Court,  the 
plaiotiffi  are  entitled  to  relief, 

Now,  upon  the  evidence,  it  is  clear  that  the  contra<^t  be* 
tween  Torrey  and  the  defendants  was,  that  the  700  pezzos 
should  be  advanced  io  Leghorn.  The  bill  charge^  the  con- 
trary, but  the  answer  m^ets  and  denies  the  charge  in  unquali- 
fied terms. 

The  only  witness  in  support  of  the  bill  is  Torrey ;  but  be 
testifies  with  caution  as  to  what  was  bis  understanding  of  thje 
contract.  The  defendants  ^wear  aj^sojutely  and  unequivo- 
cally. 

Torrey's  testimony  is  corroborated  by  his  letter  i  but  the 
defendants'  answer  is  equally  so  by  their  letter  to  the  plaiA- 
tiffit  and  their  iostructions  to  the  master,  which  are  full  and 
jexpUcit  to  this  point. 

All  the  collateral  circumstances  tend  to  show  tb^  tr^th 
of  the  answer,  and  that  Torrey   is  ia  error  ;— -the  object 

1 

of  the  voyage,  predicated  wholly  on  the  freight  0  be  re- 
ceived at  Leghorn  ;  the  investment  in  tiles  ordered  to 
be  made  before  the  ship^s  arrival,  to  be  paid  for  out  of  her 
freight ;  the  ordering  by  the  defendants  of  an  investment  of 
4600  pezzos  before  the  contract  was  mado  with  Torrey 
about  these  700,  which  were  necessary  to  make  up  their 
funds.    The  contract  was  reasonable  on  the  part  of  Torrey, 
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as  he  would  not  have  made  a  shipment  unless  confident  that 
his  sugars  would  at  least  yield  a  common  freight,  and  neces-> 
sary  on  the  part  of  the  defendants  to  enable  them  to  fulfil  their 
engagements  with  the  plaintiffs. 

It  is  clear  that  the  contract  made  between  Torrey's  agents 
ttt  H&yana,  the  place  of  shipment,  and  the  master  of  the  de- 
fendants' vessel,  was  the  same.  The  shipment  was  "actually 
made  on  these  terms.  The  bill  of  lading  refers  to  an  agree^^ 
ment ;  that  agreement  was  specifically  set  forth  in  the  cap-" 
taints  orders,  and  must  have  been  that  referred  to  in  tha 
IhU  of  lading ;  there  is  no  pretence  that  any  other  was 
known  or  thought  of  by  Torrey's  agents  or  the  master. 

The  freight  list  confirms  tbis  view.  Whatever,  then,  might 
have  been  the  contract  here,  the  shipment  was  made  on 
these  terms;  and  we  contend  strenuously,  that  the  actual 
terms  of  the  shipment  must  determine  the  rights  of  the  parties. 
Ahd  from  these  positions  the  duty  of  the  plaintiffs  is  plainly 
inferrible. 

They  were  the  consignees  of  the  defendants'  ship,  and  of 
Torrey's  sugars;  and  had  different  instructions  from  each 
party  plainly  inconsistent.  And  if  they  could  not  conform 
to  either,  without  risk  of  responsibility  to  the  other,  they 
could  have  avoided  it  effectually  by  refusing  the  consignment 
of  the  one  and  conforming  to  the  orders  of  the  other ;  and, 
whichever  they  thus  accepted,  the  rights  of  the  defend- 
ants would  have  been  preserved.  Thus,  if  they  had  refused 
the  consignment  of  the  sugars,  as  consignees  of  the  vessel, 
they  would  have  retained  through  the  master  their  lien  on 
them  until  the  700  pezzos  should  be  advanced  by  any  other 
consignee  whom  the  master  should  have  appointed ;  and  if 
they  had  refused  the  consignment  of  the  vessel,  the  master 
and  the  other  consignee  of  her  would  not  have  delivered 
the  Sugars  until  such  payment. 
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If,  on  the  other  hand,  they  chose  to  take  upon  themselves 
the  responsibility  of  deciding,  they  did  so  at  their  peril,  and 
must  take  the  consequences ;  and,  as  it  now  appears  that 
they  decided  against  the  lawful  right,  they  must  indemnify 
the  party  injured. 

This  view,  which  presupposes  an  equality  in  the  contracts 
made  between  the  plaintiffs  and  Torrey,  and  the  defendants, 
is  the  strongest  that  can  be  taken  for  the  plaintiffs ;  but  they 
do  not  stand  on  so  strong  ground ;  the  contract  between 
them  and  the  defendants  was  prior  in  time,  and  therefore  of 
superior  obligation,  and  they  could  not  voluntarily  enter 
into  one  with  Torrey  inconsistent  with  it ;  they  had  formerly 
agreed  to  accept  the  consignment  of  the  vessel,  with  orders 
to  receive  the  700  pezzos  out  of  their  sugars,  and  could  not 
be  relieved  from  it  by  him. 

If,  then,  the  contract  between  Torrey  and  the  defendants 
was  as  we  allege,  it  is  clear  that  the  plaintiffs  were  justly 
liable  to  them  according  to  the  verdict. 

But,  if  it  were  now  doubtful  what  that  contract  was,  the 
result  would  have  been  the  same ;  for  the  bill  of  lading 
determined  it  as  to  the  plaintiffs,  and  they  were  bound  to 
conform  to  it ;  it  referred  to  the  agreement  between  Torrey 
and  the  defendants,  and  that  agreement  was  set  forth  in  the 
master's  instructions,  which  they  doubtless  saw,  or  at  least 
were  bound  to  see,  if  they  had  any  doubts,  as  they  must 
have  had  when  receiving  different  directions  from  Torrey 
and  the  defendants.  This  was  the  legal  documentary  evi- 
dence of  the  terms  upon  which  the  shipment  was  actually 
made  ;  and  could  for  ever  protect  the  plaintiffs  from  all  lia- 
bility to  Torrey,  had  they  conformed  to  them.  If  the  bill 
of  lading  had  expressed  that  the  sugars  were  deliverable  on 
payment  of  700  pezzos,  could  the  plaintiffs  have  justified 
themselves  in  not  requiring  payment  because  the  letter  of 
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iDstructions  from  Torrey  contaiDed  different  orders  ?  Surely 
not.  And  the  bill  of  lading  referring  to  the  agreement  is 
equally  conclusive  and  obligatory. 

Again.  Admitting  for  the  sake  of  the  argument,  that  no 
binding  contract  was  actually  made,  here  or  at  Havana, 
between  Torrey  and  the  defendants,  still  the  plaintiffi  were 
bound  to  obey  the  orders  of  the  defendants,  and  not  of  Tor- 
rey, and  for  this  obvious  reason.  The  defendants,  as  owners 
of  the  ship,  had  the  power  of  enforcing  the  contract  accord- 
ing  to  their  construction  of  it,  by  retaining  the  sugars  until 
the  700  pezzos  were  paid ;  nor  would  it  have  been  possible 
for  Torrey,  or  his  agents,  to  have  obtained  them  otherwise  ; 
and  the  plaintiffs  had  no  right  to  waive  that  advantage. 
They  ought  to  have  refused  the  consignment  of  the  ship,  or 
of  the  sugars,  and  thus  have  left  the  parties  to  their  legal 
remedies.  They  had  no  rights  by  accepting  both^  to  change 
the  respective  situations  of  their  constituents,  and  to  take  from 
the  defendants  this  power  of  enforcing  the  contract  according 
to  their  construction,  and  transfer  tfj^is  power  to  Torrey  to 
enforce  it  according  to  his.  And,  if  they  accepted  both  con- 
iignmentSy  they  were  bound  to  do  so  without  thus  char^ging  the 
remedial  relations  of  the  parties. 

In  such  cases,  if  the  true  contract  be  not  clearly  ascertain- 
able, potior  est  conditio  possidentis ;  and  any  agent,  who 
should  destroy  that  condition,  and  yield  the  advantage, 
should  be  made  answerable  to  his  employer. 

The  hardship  of  a  contrary  construction*  in  this  case  is 
most  manifest,  as  the  defendants  will  thereby  not  only  lose 
their  remedy  against  the  plaintifis,  but  can  have  none  against 
Torrey,  as  they  can  have  no  evidence  by  which  to  prove  the 
contract  as  stated  by  them  ;  the  means  of  proving  it  in  this 
case  not  being  available  to  them  in  a  suit  upon  it  against 
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him  ;  so  that,  hy  the  misconduct  of  the  paintiffs,  the  defend* 
ants  sustain  a  great  loss  without  any  remedy. 

Stort  J.     The  case  in  equity  is*  substantially  narrowed 
down  to  the  consideration,  whether  the  former  judgment,  so 
far  as  regards  the  non-investment  of  the  700  pezzos  stated 
in  the  case,  is  correct  upon  the  new  facts  now  alleged ;  and, 
if  not,  whether  the  defendants  are  entitled,  upon  the  princi- 
ples of  a  court  of  equity,  to  any  relief.    If  either  ground  is 
against  the  plaintiffs,  their  bill  fails ;  they  can  succeed  only 
by  establishing  both  grounds  in  their  favor.     There  does  not 
appear  to  have  been  a  written  agreement  between  Mr.  Tor- 
rey  and  Messrs.  Cunningham,  Loring,  &  Co.,  in  respect  to 
this  shipment.     Nor  does  it  appear,  that  the  plaintiff  had 
any  other  means  of  knowledge  what  it  was,  except  from  the 
language  of  this  letter,  and  from  the  postcript  to  the  letter 
of  the  plaintiffs  of  the  1st  of  September.     That  the  parties 
should  in  a  matter  resting  wholly  in  parol,  differ  in  respect 
to  what  were  the  terms  of  the  shipment,  the  shipper  suppos- 
ing, that  the  advance  of  the  700  pezzos  was  to  be  conditional, 
and  the  owners  of  the  Halcyon,  that  it  was  to  be  absolute, 
and  at  all  events,  is  not  surprising ;  for  differences  of  this 
sort  are  of  daily  occurrence.     But  that  in  so  important  a 
contract  no  written  paper  should  have  been  executed,  and  no 
joint  instructions  sent  to  the  consignees,  is  truly  matter  of  sur- 
prise, since  it  was  the  only  effectual  means  of  obviating  pos- 
sible  difficulties.      Indeed,  there  is  no  evidence,  that  Mr. 
Torrey  ever  saw  the  postscript  to  the  letter  of  the  defendants 
to  the  plaintiffs,  and  the  defendants  positively  deny,  that  they 
ever  saw  the  letter  of  Torrey  to  the  plaintiffi.     If  I  were 
called  upon  to  decide  upon  the  whole  transactions,  whether 
the  views  taken  of  the   contract  of  shipment   by  the  de- 
fendants, or  by  Torrey,  was  a  correct  exposition  of  it,  I  con- 
fess, that  the  strong  inclination  of  my  mind  would  be,  that  the 
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defendants  truly  expounded  it.  Still  it  is  quite  possible,  that 
there  might  have  been  a  very  honest  misconception  of  it  by 
both  parties,  from  the  imperfect  explanations  given,  and 
from  the  strong  belief,  in  the  then  state  of  the  market,  on 
the  part  of  the  defendants,  that  the  half  profits  must  in 
every  event  exceed  the  700  pezzos. 

Now  the  recovery  against  the  plaintiff  having  been  for 
damages  for  the  non*investment  of  the  700  pezzos,  as  well 
as  the  other  funds,  contrary  to  orders,  it  becomes  important 
to  consider,  whether  if  these  facts  and  the  others  now  in  the 
case  had  been  before  the  Court  at  the  trial,  the  Court  would 
have  authorized  by  its  opinion  the  recovery  of  such  damages. 
It  is  agreed  on  all  sides,  that  there  were  no  profits  on  the 
sugars,  which  would  have  justified  the  advance  of  the  700 
pezzos.  And  the  question  turns  upon  this,  whether  the 
plaintiff  were,  under  the  circumstances,  bound  to  make  it, 
and  to  invest  the  same  accordingly. 

It  is  very  certain,  that  the  plaintiffs  have  not  disobeyed  the 
instructions  given  them  by  Mr.  Torrey.  They  have  acted 
in  exact  conformity  to  them.  If  the  present  judgment  stands 
good  against  the  plaintiiB^,  they  have  no  remedy  over  for  the 
same  against  Torrey.  In  what  manner  could  they  shape  a 
claim  against  Torrey.  They  did  not  make  any  advance  on 
his  account.  He  did  not  authorize  them  to  make  any,  ex- 
cept conditionally.  And,  whether  in  respect  to  Messrs.  Cun- 
ningham, Loring,  &  Co.  his  orders  conformed  or  not  with  his 
contract,  was  nothing  to  the  plaintiffs.  They  had  no  right 
to  bind  him  to  a  fulfilment  of  it.  And  if  a  recovery  is 
now  justifiable  against  the  plaintiffs,'  it  is  because  they  have 
entered  into  a  contract  with  the  defendants  to  make  an  ad- 
vance and  investment  under  circumstances  not  authorized 
by  Torrey's  orders.  Now  this  is  very  material  to  be  consid- 
ered ;  for  the  loss,  whatever  it  is,  must  be  borne  exclusively 
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by  the  plaintifis.  On  the  other  hand,  if  the  defendants  are 
not  entitled  to  retain  the  damages  for  the  700  pezzos, 
against  the  plaintifis,  still,  if  Torrey  has  broken  his  contract 
with  the  defendants,  by  not  permitting,  the  advance  to  be 
made,  they  have  a  perfect  remedy  over  against  him. 

First,  it  is  said,  that  the  bill  of  lading  accompanying  the 
consignment  of  Torrey's  shipment  states,  that  freight  is  to  be 
paid  '^  as  per  agreement."  But  what  agreement  ?  The  de- 
fendaats  say,  that  the  agreement  must  be  that,  which  they 
state  in  the  postscript  of  their  letter  of  the  15th  of  Septem- 
ber, and  in  the  master's  instructions  for  the  voyage.  But 
there  is  no  proof,  that  these  instructions  were  ever  seen  by  the 
plaintiffs.  The  postscript  was  seen  by  them.  But  as  there  is 
no  reference  to  any  particular  agreement,  and  no  written 
agreement  was  produced  under  the  hands  of  the  parties,  there 
is  no  ground  to  say,  that  the  agreement,  under  which  the  plain- 
tiffs were  to  act,  was  any  more  that  stated  in  the  postscript, 
than  that  stated  in  their  own  orders  from  Torrey.  Nor  are  the 
terms  of  the  agreement  so  differently  set  forth  by  the  post- 
script and  the  orders  as  to  be  wholly  irreconcilable  with  each 
other.  The  700  pezzos  were  to  be  advanced  at  Leghorn. 
But  the  advance,  though  stated  in  general  terms  in  the  post- 
script, might  still  be  fairly  understood  by  the  plaintifli  as 
conditional  and  discretionary,  as  stated  in  the  orders.  And  it 
was  their  duty  to  act  in  a  manner,  if  possible,  reconcilable 
with  both.  If  the  parties  have,  by  their  neglect  to  sign 
joint  orders,  placed  the  plaintiffi  in  a  situation  to  act,  and  yet 
they  may  mistake  what  is  their  duty,  ought  a  court  of  equity 
to  bold  them  responsiUo^  as  if  they  had  been  themselves 
guilty  of  gross  laches  and  wilful  disobedience  of  orders  ? 

But  it  is  next  said,  that,  if  the  orders  were  incompat- 
ible, the  plaintiffs  should  have  rejected  all  the  consign- 
ments both   of  ship  and   cargo,   and   thus   have   protected 
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themselves  from  responsibility.  I  exceedingly  doubt,  wheth* 
ety  under  the  circumstances,  they  would  have  been  justified 
in  so  doing  ;  and  if  the  defendants  had  sustained  any  injury 
firom  their  refusal,  it  would  have  been  difficult  to  have  exon- 
erated themselves  from  the  payment  of  damages.  Because 
they  could  not  carry  into  effect  all  the  contracts  of  all  the 
parties,  they  were  not  bound  to  reject  all.  And  if  they  were 
at  liberty  to  accept  the  consignments  of  Messrs.  Atkinson 
&  Rollins,  and  others,  there  is  no  ground  to  say,  that  they 
were  bound  to  reject  the  consignment  of  Torrey.  The  argu* 
ment  for  rejection  goes,  as  it  seems  to  me,  to  the  whole  con- 
signments, if  to  any.  But  if  they  might  haye  rejected  aU, 
or  a  part,  still  the  inquiry  is,  whether  they  were  bound  so  to 
do  ?  I  think  they  were  not.  They  had  a  right  to  receive 
the  other  consignments,  and  also  that  of  the  vessel,  in  order  to 
reimburse  themselves,  for  their  purchases  already  made,  and 
to  be  made,  of  tiles  and  paper.  And  if  they  had  refused  the 
consignments,  there  is  no  pretence  to  say,  that  they  were 
bound  to  supply  the  tiles  and  paper.  The  rejection  would 
have  been  owing  to  a  neglect  on  the  part  of  the  defendants, 
or  of  the  shippers,  and  not  of  the  plaintiffi. 

But  I  do  not  accede  to  the  doctrine  advanced  at  the  bar, 
that,  where  there  is  a  consignment  of  ship  and  cai^o,  belong- 
ing to  different  persons,  and  the  ship-owner  construes  his 
contract  one  way,  and  the  shippers  another  way,  the  con- 
signees are  bound  at  their  own  peril  to  settle  on  the  spot 
the  rights  of  the  parties.  My  opinion  is,  that  the  consignees 
are  bound  to  obey  the  orders  of  the  consignor,  and  not  of  the 
ship-owner,  if  there  be  any  discrepancy  between  them.  It  is 
true,  that  the  ship-owners  are  not  bound  to  deliver  the  goods 
unless  the  consignees  agree  to  pay  freight,  be,  according 
to  the  contract  between  them  and  the  shippers.  And  they 
may  insist  upon  an  absolute  agreement  to  this  effect  on  the 
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part  of  the  consignees,  before  the  delivery,  if  there  be  any 
dispute,  as  to  what  the  contract  is  ;  and  the  consignees  will  be 
then  bound  by  their  own  agreement.  But  where  no  such 
dispute  is  known  or  understood  at  the  time  [of  the  delivery, 
and  it  passes  sub  silentio^  then  the  consignees  cannot  protect 
themselves  in  disobeying  the  orders  of  the  consignors.  They 
are  bound  to  pursue  them  ;  and  if  any  injury  arises  to  the 
other  side,  the  remedy  lies  against  the  consignors,  and  not 
against  the  consignees.  In  the  present  case  there  is  no  evi- 
dence to  show,  that  the  master  of  the  Halcyon  demanded  back 
Torrey's  sugars,  or  that  he  expressed  dissatisfaction  with  the 
conduct  of  thcv  consignees  under  the  circumstances.  It  is  true, 
that  the  defendants,  in  their  letter  of  the  I8th  of  April,  1825, 
do  complain  to  the  plaintifl^  of  their  breach  of  orders  in  not 
investing  the  700  pezzos,  as  well  as  the  other  funds.  But  the 
plaintifl^  in  a  reply  of  the  27th  of  June,  1825,  state  the  rea- 
son. '^  The  sum  of  700  pezzos,  which  were  to  be  advanced 
here  on  account  of  half  profits  of  the  Halcyon  cargo  of  sugar, 
not  having  been  due,  from  a  default  of  profits,  we  considered 
ourselves  authorized  to  act  with  a  discretionary  power,  other- 
wise be  assured,  that  we  never  deviate  from  orders."  No  reply 
was  ever  made  by  the  defendants  to  this  letter.  And  this  to 
some  extent  at  least  furnishes  a  presumption  in  favor  of 
their  acquiescence  in  the  fairness  of  the  plaintiffs'  conduct, 
though  its  legal  correctness  may  not  have  been  admitted. 

There  is  another  consideration  not  wholly  immaterial.  As 
the  postscript  was  not  communicated  to  the  plaintiffs  until 
the  arrival  of  the  brig,  they  had  no  means  of  knowing,  or 
even  of  conjecturing,  that  there  would  be  any  discrepancy 
between  the  contract,  as  understood  by  Torrey  and  by  the 
defendants.  It  was  too  late  then  to  consult  either  party ; 
for  the  delay  would  have  been  equivalent  to  a  loss  of  the 
voyage.  The  plaintiffs  then  were  compellable  to  act  in  a 
new  emergency  ;  and  their  conduct,  if  band  fde,  is  certainly 
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eDtitled  to  great  indulgence.  It  does  not  appear  that  Messrs. 
Murdocky  Storey,  ix,  Co.,  the  shipper's  agents  at  Havana, 
made  any  communication  to  the  plmntifis  on  the  subject ;  so 
that  they  were  left  wholly  to  thread  their  way  by  the  light  of 
the  orders  of  Torrey  and  the  postscript.  The  ground  of  re- 
covery for  the  non-investment  of  the  700  pezzos  certainly 
was,  that  there  was  no  proof,  that  the  advance  was  not  abso- 
lutely ordered  by  the  consignor  of  the  shipment.  If  it  bad 
appeared  otherwise,  I  am  free  to  say,  that  I  should  have  giv- 
en a  different  direction  to  the  jury  on  this  point. 

It  seems  to  me,  that  where  an  agent  receives  orders  from 
the  consignor  giving  one  interpretation  to  the  contract,  and 
from  the  ship-owner  giving  a  different  interpretation,  he  is 
not  required  to  reject  the  consignment ;  but  he  may  receive 
it  and  act  for  the  benefit  of  both  parties,  and  remit  the  ques- 
tion, for  them  to  decide  it  for  themselves.  I  do  not  think  he 
is  bound  to  involve  himself  in  a  law-suit  by  a  breach  of  the 
orders  of  the  consigneee. 

In  the  present  case,  if  it  stood  before  the  jury,  as  it  now 
does,  I  should  be  of  opinion,  that,  however  equitable  might  be 
the  claim  for  damages  by  the  defendants  against  Torrey,  that 
claim  ought  not  to  be  sustained  against  agents,  who  have  act- 
ed honA  fidcy  and  without  any  wilful  act  done  in  breach  of 
their  duty. 

The  remaining  question  is,  whether,  the  recovery  having 
been  bad  perfectly  justifiably  by  the  defendants  upon  their 
own  view  of  the  case,  the  plaintiffs  have  now  any  right  to 
relief  against  the  full  effect  of  that  judgment.  I  agree  en- 
tirely to  the  doctrine,  that,  if  the  defendants  have  had  full 
knowledge  and  means  of  making  a  complete  defence,  and 
have  omitted  so  to  do,  that  furnishes  no  ground  for  a  new 
trial  at  law  or  in  equity.  This,  however,  is  not  the  case  of 
an  application  for  a  new  trial,  either  at  law  or  in  equity.  It 
is  an  application  for  an  injunction  pro  tanto  to  the  judgment 
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for  what  is  not  conscientiously  due  from  the  plaintiffs,  how- 
ever conscientiously  the  defendants  might  deem  themselves 
entitled  to  retain  it.  The  language  of  the  Court  in  the  case 
of  The  Marine  Insurance  Company  of  Alexandria  v.  Hodgson^ 
(7  Cranch  333,  2  Peters'  Cond.  R.  516,)  seems  to  me  to  con- 
tain so  cogent  and  clear  an  exposition  of  the  true  principles, 
which  ought  to  govern  a  court  of  equity  on  this  subject,  that 
it  is  useless  to  go  farther  into  the  authorities  upon  the  gener- 
al doctrine. 

The  ground  of  the  present  bill  is,  that  the  plaintifis  were 
taken  by  surprise  at  the  trial,  and  had  no  opportunity  to 
avail  themselves  of  the  defence,  which  they  now  set  up ; 
that  they  have  been  guilty  of  no  negligence  ;  and  that  they 
have  lost  their  cause  from  sheer  mistake  and  ignorance  of  the 
nature  and  extent  of  the  claim  against  them. 

The  first  question  is,  whether  the  plaintiffs  had  any  notice 
of  the  claim  on  account  of  the  non-investment  of  the  700 
pezzos.  No  notice  in  pais,  that  it  was  contemplated  in 
the  suit,  is  established.  But  the  defendants  insist,  that  they 
always  did  contemplate  it  as  a  part  of  their  demand,  and  that 
it  is  covered  by  the  counts  in  their  declaration,  and  therefore 
constructively  brought  home  to  the  knowledge  of  the  plain- 
tiffi.  The  suit  was  originally  brought  in  the  state  court  in 
1827,  and  was  removed  into  the  Circuit  Court,  and  came  on 
for  trial  at  October  Term,  1828.  The  original  declaration 
contained,  besides  the  money  counts,  only  one  special  count, 
and  that  was  in  the  most  general  form  alleging  that  Bell,  De 
Youngh,  &;  Co.  had  undertaken  out  of  certain  funds  of 
Messrs.  Cunningham,  Loring,  &  Co.,  to  purchase  for  them  at 
Leghorn  upon  commission,  2200  pezzos  in  value  of  marble 
tiles  of  certain  specified  dimensions,  and  had  broken  their  con- 
tract. Upon  the  trial  it  appearing  to  the  Court,  that  the 
special  agreement  produced  in  evidence  was  not  suiGciently 
set  forth,  the  then  plaintifis  obtained  leave  to  amend,  and 
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filed  three  new  counts,  upon  which  a  trial  was  had  at  the 
same  term.  The  first  new  count  is  in  substance  founded  on 
the  original  letter  of  the  15th  of  September,  1824,  and  re- 
cites it,  without  any  allusion  whatever  to  the  postscript,  and 
avers  the  freight-money  recovered  to  have  been,  (under  a  vUfe- 
licetf)  3449  pezzos,  and  a  neglect  to  make  the  investment. 
The  second  new  count  states  the  voyage  to  Havana,  the 
leaving  of  goods  there  to  be  carried  from  thence  to  Lieghorn, 
on  freight  for  certain  moneys  to  be  paid  by  the  owners  thereof 
to  the  then  plaintiffs y  and  their  intention  to  invest  at  Leghorn 
2200  pezzos  of  such  moneys,  so  to  be  received,  in  marble 
tiles,  &c.,  the  residue  of  such  moneys,  after  deducting  dis- 
bursements, in  wrapping-paper,  and  a  promise  of  the  then  de- 
fendants out  of  such  moneys  to  make  the  purchases  accord- 
ingly. It  then  avers,  that  a  large  sum  became  due,  payable 
at  Leghorn  to  the  then  plaintiffi,  for  the  freight  of  the  said 
goods y  to  wit,  3439  pezzos,  which  was  received  by  the  then 
defendants,  and  alleges  a  breach  in  the  non-investment.  The 
third  new  count  alleges  the  contract  to  be,  that  heretofore,  to 
wit,  on  the  9th  of  December,  1824,  the  then  defendants  had 
in  their  hands  a  large  sum  of  money,  to  wit  $5000,  the 
property  of  the  then  plaintiffs  ;  and  the  then  defendants  under- 
took to  purchase  for  the  then  plaintifis  2200  pezzos  in  value 
of  marble  tiles,  &c.,  and  to  invest  the  residue  thereof,  after  de- 
ducting disbursements,  in  wrapping-paper,  &c.,  &c. ;  and  then 
proceeds  to  state  a  breach  by  non-investment,  by  which  the 
then  plaintiffi  had  sustained  damages  to  the  amount  of  ((7000. 
The  original  declaration  certainly  contained  no  count- 
adapted  to  make  out  a  case  under  the  postscript.  And  it 
does  not  appear  to  me,  that  the  first  or  second  new  counts,  in 
the  manner  in  which  they  are  actually  framed,  can  cover  any 
claim  for  the  non-investment  of  the  700  pezzos.  They  seem 
to  me  exclusively  adapted  to  meet  the  case  of  the   non- 
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investment  of  the  funds  under  the  original  letter,  independent 
of  the  postscript.  The  only  count,  which  seems  entitled  to 
coyer  the  700  pezzos,  is  the  third  new  count ;  and  unless  my 
recollection  misleads  me,  this  was  the  count,  on  which  the 
right  to  recover  was,  at  the  trial,  mainly,  if  not  exclusively 
rested.  Now,  it  cannot  escape  observation,  that  this  count  is 
very  general  in  form,  and  conveys  not  the  slightest  informa- 
tion as  to  any  particulars  of  the  funds.  The  gravamen, 
which  it  principally  purports  to  insist  upon,  is  the  non-invest- 
ment of  the  2200  pezzos  in  marble  tiles,  and  the  statement 
of  the  funds  is  under  a  videlicet^  and  merely  introductory. 
Had,  then,  the  plaintiffs  any  reason  to  suppose,  that  they  con- 
stituted a  part  of  the  claim  of  Messrs.  Cunningham,  Loring, 
&  Co.  against  them  ?  I  do  not  ask,  whether  the  latter  con- 
templated it  as  a  part  of  their  claim ;  for  that  may  be  admit- 
ted, and  yet  the  posture  of  the  case  be  not  changed.  I  am 
of  opinion,  that  there  is  no  evidence  in  the  case,  that  could 
reasonably  lead  the  plaintiffs  to  such  a  conclusion.  It  is  true, 
that  Messrs.  Cunningham,  Loring,  &  Co.  did,  in  their  letter 
of  the  18th  of  Apfil,  1825,  complain  to  the  plaintifis  of  the 
non-investment  of  the  700  pezzos,  as  a  grievance.  But  the 
plaintiffs  in  their  reply  of  the  27th  of  June,  1825,  already  al- 
luded to,  stated,  that  the  advance  of  the  700  pezzos  was  to  be 
conditional  and  discretionary,  in  case  there  were  half  profits. 
The  omission  on  the  part  of  Messrs.  Cunningham,  Loring,  & 
Co.  to  reply  to  that  statement,  would  naturally  lead  the 
plaintifis  to  presume,  that  so  far  at  least  they  acquiesced  in 
the  justification  set  up  by  them.  And  the  original  declara- 
tion gave  no  notice  of  any  different  intention.  And  there  is 
no  pretence  to  say,  that,  by  any  other  matters  in  pais,  the 
plaintiffs  had  any  special  notice  of  this  claim  being  insisted  on. 
Now,  even  supposing  the  new  counts  gave  the  most  per- 
fect notice  of  the  claim  at  the  trial,  it  is  most  manifest,  that 
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the  plaintiffii  could  not  be  apprized  of  it ;  for  they  were  in  a 
foreign  country,  and  utterly  without  any  conusance  of  the 
proceedings  at  the  trial.  The  new  counts  were  filed  after 
the  trial  commenced ,  and- a  delay  of  a  short  period  only  was 
allowed  before  the  trial  was  again  resumed.  I  have  no  right 
to  refer  to  my  own  recollection  of  the  occurrences  at  the  tri- 
al. But  it  has  been  stated  at  the  bar,  and  admitted  to  be 
correct,  that  although  Messrs.  Cunningham,  Loring,  ta  Co. 
insisted,  that  they  had  always  intended  to  make  this  claim, 
the  counsel  for  Messrs.  Bell,  De  Toungh,  &  Co.  expressed  an 
utter  surprise  at  the  information,  and  asserted  his  prior  igno- 
rance of  any  such  claim.  And  it  is  not  now  denied,  that 
aoch  was  the  fact  on  his  pM.  '  And  it  is  not  controverted, 
that,  at  that  time,  he  had  not  the  slightest  knowledge  of  the 
orders  of  Mr.  Torrey,  so  as  to  enable  him  to  avail  himself  of 
that  defence. 

What,  then,  is  the  case  before  the  Court  ?  Foreigners  are 
sued  in  an  action,  which  gives  them  no  notice  of  the  particu- 
lar claim.  Their  counsel,  the  foreigners  being  resident 
abroad,  go  to  trial  upon  the  declaration,  as  it  stands,  and  that 
declaration  is  not  supportable.  New  counts  are  filed,  by 
leave  of  the  Court,  which  cover  a  claim  not  before  embraced 
m  the  actual  frame  of  the  declaration.  The  foreigners  have 
no  Qodce  of  it,  and  of  course  no  means  of  instructing  their 
oooBBel  on  any  point  of  defence.  The  trial  immediately  pro- 
oeeds,  and  a  verdict  is  obtained,  which  upon  facts,  which 
could  have  been  supplied  upon  due  notice  by  the  foreigners, 
would  not  have  been  recovered  according  to  the  principles  of 
law.  Upon  such  a  case,  where  the  recovery  must  be,  if 
maintained,  a  final  loss  to  the  parties ;  where  they  can  receive 
no  ulterior  remedy ;  where  they  acted  merely  as  agents,  bond 
Jide,  and  according  to  the  orders  of  their  principal ;  can  there 
be  a  doubt,  that  a  court  of  equity  ought  to  furnish  redress  ? 
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It  is  a  case  of  substantive,  unqualified  surprise.  Even  courts 
of  law  do  not  hesitate  to  grant  new  trials  in  cases  of  surprise. 
It  is  a  case  of  persons  abroad,  who  are  necessarily  compelled 
to  rely  on  counsel  at  a  distance,  and  without  the  means  of 
immediate  communication  with  them.  And  in  such  cases, 
courts  of  law  look  with  more  indulgence  in  granting  new  tri- 
als, even  where  the  attorney  may  not  be  presumed  to  be 
wholly  without  negligence,  and  more  diligence  might  have 
brought  the  proper  defence  to  his  knowledge,  the  papers  be- 
ing in  his  possession.^ 

Looking,  then,  to  the  case,  as  it  is  now  presented  to  the 
Court,  I  feel,  that  I  am  doing  no  more  than  what  every  court 
of  equity  would,  under  like  circumstances,  feel  itself  bound  to 
do  ;  to  grant  relief,  and  a  perpetual  injunction  as  to  so  much 
of  the  judgment,  as  is  covered  by  the  damages  given  on  ac- 
count of  the  non-investment  of  the  700  pezzos.  This  is 
readily  ascertained  by  mere  computation,  and  applying  the 
rule  of  proportion. 

I  make  this  decree  without  the  slightest  intention  of  sug- 
gesting, that  the  defendants  have  insisted  upon  a  hard  and  un- 
conscionable verdict,  or  have  been  wanting  in  all  due  equi- 
ty. They  have  sustained  great  losses  by  the  misconduct  of 
the  plaintifiEs  in  not  complying  with  their  orders  ;  and  might 
fairly  enough  claim  to  retain  any  sum,  which  was  not  beyond 
those  losses.  And,  inasmuch  as  they  have  been  in  no  default, 
I  do  not  see,  that  they  ought  to  be  deprived  of  their  costs  in 
this  suit. 

1  Broadhead  v.  ManhaUf  2  Wm.  Black.  R.  955 ;  Grant  on  New  Tri- 
als, 132.    Id.  115. 
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Edward  Dexter,  Jr.  and  others 

vs. 
Anna  Arnold,  Administratrix,  and  others. 

The  circumslaoces  under  which  a  mortgage  is  redeemable. 

Twentjr  jeart'  ondiiturbed  posaession,  without  any  admission  of  holding  under  the 
mortgage,  or  treating  it  as  a  mortgage  during  that  period,  is  a  bar  to  a  bill  to 
redeem.  But  if  within  that  period,  there  be  any  account  or  solemn  acknowledg- 
ment of  the  mortgage,  as  subsisting,  it  is  otherwise. 

An  acknowledgment  by  the  mortgagee  in  his  answer  to  a  bill  in  equity  between 
other  parties,  that  it  remains  a  mortgage,  is  a  sufficient  acknowledgment  to  allow 
a  redemption. 

To  a  bill  to  redeem,  the  heirs  of  the  mortgagee,  as  well  as  his  personal  representa* 
tive,  are  on|inariIy  necessary  parties. 

Quart,  in  what  cases  they  may  be  dispensed  with. 

If  the  mortgagee  has  never  taken  possession  during  his  lifetime,  the  mortgage  belongs 
in  Rhode  Island  to  his  personal  representative,  and  the  heirs  need  not  be  made 
parties  to  a  bill  to  redeem. 

CesiuiMque  trust  under  mortgager  cannot  ordinarily  redeem.  The  trostees  must  be 
made  parties,  and  a  reason  shown,  why  they  are  not  plaiutifis. 

If  a  mortgage  be  of  diifeient  parcels  of  land,  some  of  which  have  been  sold  by  the 
mortgagee  absolutely,  and  others  remain  in  his  possession ;  and  the  right  to  redeem, 
as  to  the  purchasers,  is  gone  by  lapse  of  time,  this  does  not  bar  the  remedy  aganst 
the  mortgager,  if  otherwise  well  founded. 
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AeknowledgmeiiU  of  the  mortgagee  after  sale  do  not  aflbct  or  bind  the  porchaien, 
who  are  rach  bond  Jide  and  without  aciual  notice  of  the  mortgage. 

(^ugrt,  if  a  bill  in  cqaity  can  l>e  maiatained  te  redeem,  where  pait  oidjr  of  the  hain 
of  the  mortgagee  are  before  the  Court. 

This  was  a  bill  in  equity,  brought  by  the  plaintifis,  at  the 
June  Term  of  this  Court  in  1828,  to  redeem  a  mortgage  given 
many  years  ago,  and  it  sought  an  account  and  other  relief, 
according  to  the  common  course  in  bills  of  this  nature.  The 
mortgage  was  made  by  one  Jonathan  Arnold,  (who  was  then 
the  owner  in  fee,)  on  the  13th  of  February,  1800,  to  one 
Thomas  Arnold,  in  fee  conditioned  for  the  payment  of  sixteen 
hundred  dollars  and  interest  on  or  before  the  20th  day  of 
January,  1801.  The  mortgage  embraced  one  part  of  a  lot^ 
and  the  stores  thereon,  situate  on  the  west  side  of  the  Main 
Street  in  Providence;  and  of  one  third  (in  fact  he 'was 
owner  of  but  one  sixth)  part  of  three  other  lots,  at  Fox's 
Point  in  said  Providence.  Jonathan  Arnold,  the  mortgager, 
died  in  October,  1806,  without  issue,  being  at  that  time  in- 
solvent, and  leaving  several  persons  his  heirs,  and  among 
others  Marcy  Dexter,  under  whom  the  defendants  claim,  in 
the  manner  which  will  be  hereafter  stated.  Administra- 
tion upon  his  estate  was  taken  by  Thomas  Arnold,  the  mort- 
gagee,  who  entered  into  possession  of  the  premises  immedi- 
ately on,  or  soon  after,  the  execution  of  the  mortgage,  and  con- 
tinued  in  possession  thereof  until  he  sold  the  Fox  Point  lots 
in  December,  1810 ;  and  the  grantees  and  those  claiming  un- 
der them  have  ever  since  been  in  possession  under  that  sale. 
Of  the  remainder  of  the  mortgaged  premises,  viz.  the  Main 
Street  lot,  the  mortgagee  continued  in  possession  until  his 
death,  in  October,  1826.  At  his  death  he  left,  as  his  heirs, 
Thomas  Arnold,  who  soon  afterwards  took  administration 
upon  his  estate,  and  as  such  is  made  defendant  in  the  cause, 
and  James  Arnold,  (a  citizen  of  Massachusetts,)  who  is  not 
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made  a  party  to  the  biU,  because  tbe  wiJl  alleges  bim  to  be 
resident  out  of  tbe  jurisdictioD  of  the  Court. 

Marcy  Dexter  died  on  the  4th  of  September,  1817,  and  by 
her  last  will  and  testament  devised  as  follows :  ^'  All  the  re<- 
mainder  of  my  estate  or  property  of  every  kind  and  nature, 
(which  included  her  interest  in  the  mortgaged  premises,)  I 
give  to  my  sons,  Stephen  Dexter  and  Edward  Dexter,  in 
trust  for  the  use,  maintenance,  and  support  of  my  daughter, 
Susannah  Dexter,  in  a  comfortable  manner  during  her  natural 
life ;  and  if  there  shall  be  any  of  my  property  remaining  af^ 
ter  supporting  my  daughter,  Susannah  Dexter,  as  aforesaid, 
my  will  is,  and  I  do  hereby  give  and  order  the  same  to  be 
paid,  one  half  to  tbe  children  of  tbe  said  Stephen,  and  tbe 
other  half  to  the  children  of  the  said  Edward,  that  may  be 
then  living,  by  my  trustees  aforesaid,  share  and  share  alike.'' 
And  in  the  same  will  the  testatrix  nominated  the  said  Stephev 
and  Eklward  her  executors,  who  accepted  the  trust,  and  were 
qualified  according  to  law. 

In  September,  1820,  Susannah  Dexter  died  intestate  and 
without  issue.  The  plaintiffi  are  tbe  children  of  the  trustees 
and  are  designated  as  the  ultimate  cesiuisque  trust  under  the 
will. 

The  case  was  argued  by  J.  L.  Tillinghast  for  the  plaintiffi, 
and  by  Ji.  W,  Greene^  District  Attorney,  for  the  defendants. 

Stort  J.  This  case  has  been  very  elaborately  argued 
at  the  bar;  but  the  view,  which  is  taken  of  it  by  the  Court, 
does  not  require  all  the  points  and  arguments  to  be  brought 
into  the  reasoning,  on  which  the  decision  is  founded. 

It  appears  to  us  very  clear,  that  tbe  trustees  under  the  will 
were  invested  with  the  legal  estate,  and  consequently  they 
are  the  proper  parties  to  file  a  bill  to  redeem.^    It  does  not 

iSee  Powell  on  Mortgr.  by  Coventrj,  with  Rand's  Notes,  1  Vol. 
331, 332.    Grant  v.  Duane,  9  John.  R.  591. 
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appear  from  the  bill,  that  the  plaintiffs  are  really  entitled 
to  any  thing  under  the  will ;  for  it  is  not  alleged  that  any 
thing  would  or  did  remain  after  satisfying  the  prior  trust  in 
favor  of  Susannah  Dexter.  If  it  did,  still  the  trustees  being 
owners  of  the  legal  estate^  are  solely  entitled  to  redeem,  un- 
less they  have  refused  to  rede'em,  or  have  colluded  with 
the  mortgagee,  or  some  other  impediment  is  shown  to  the  re- 
demption on  their  part.  The  bill  ought  to  have  contained 
speci6c  allegations  on  this  head,  stating  a  case,  which  would 
establish  a  residuary  interest  in  the  plaintifis,  and  a  ground 
for  their  claim  to  redeem,  instead  of  the  trustees.  No  such 
allegations  are  found  in  the  bill ;  and  on  this  account  it  is  in 
its  present  shape  fatally  defective.  It  is  true,  that  the  trus- 
tees are  made  parties  to  the  bill,  and  have  answered,  and 
there  is  a  general  charge  of  c&nfederacy  against  them.  But 
this  will  not  supply  the  defect  of  proper  allegations  to  estab- 
lish the  plaintifi'  claim  to  redeem.  The  trustees  must  be 
called  upon  to  answer,  and  must  answer  specifically  to  such 
matters,  as  will  justify  the  Court  in  acting  without  or  adverse- 
ly to  them.  This,  however,  is  a  defect,  which  the  Court  are 
not  precluded  from  allowing  the  plaintiffs  to  supply,  in  order 
to  prevent  a  failure  of  justice,  if  the  plaintiffs  have  any 
merits. 

All  the  other  heirs  of  Jonathan  Arnold,  the  mortgager,  or 
their  representatives,  are  before  the  Court,  as  defendants  to 
the  bill,  with  the  exception  of  one  Benjamin  Arnold,  a  citi- 
zen of  New  York,  who  is  alleged  to  be  out  of  the  jurisdiction 
of  the  Court.  But  there  is  no  allegation  in  the  bill,  that  he 
is  unwilling  or  unable  to  assist  in  the  redemption.  Now,  in 
genera),  it  is  certainly  proper,  that  all  the  persons,  who  are 
heirs  of  the  mortgager,  should  be  before  the  Court  before  a 
redemption  of  the  estate  is  decreed.  And  this  for  two  rea- 
sons ;  first,  that  their  rights  and  interests  may  not  be  affected 
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hy  any  chaoge  of  the  title  without  their  consent ;  and  secondly, 
that  they  may  be  parties  to  the  account,  and  the  mortgagee 
or  his  heirs  and  representatives  not  be  harassed  by  a  new 
suit  for  a  new  account.  We  do  not  know,  that,  vvhere  an  heir 
is  beyond  the  jurisdiction  of  the  Court,  the  difficulty  is  abso- 
lutely insuperable.  But  if  it  is  not,  still  the  Court  is  bound 
in  its  decree  to  take  care  of  his  interests,  as  far  as  it  may,  and 
to  give  him  by  notice  an  opportunity,  if  practicable,  of  com- 
ing in  before  the  master,  and  litigating  for  his  interests  in  the 
taking  of  the  account  and  the  decree  of  redemption. 

Another  difficulty  has  suggested  itself  to  our  minds ;  and 
that  is,  whether  the  Court  can  proceed  to  a  decree  of  re- 
demption, without  having  all  the  heirs  of  the  mortgagee,  as 
well  as  his  personal  representatives,  before  the  Court.  The 
bill  itself  shows,  that  James  Arnold,  one  of  the  heirs  of  the 
mortgagee,  is  not  before  the  Court,  and  he  is  stated  to  be  out 
of  the  jurisdiction.  No  one  can  doubt  the  propriety  of  hav- 
ing all  the  heirs  of  the  mortgagee  before  the  Court,  if  they 
can  be  made  parties.^  The  only  question  is,  whether  they 
are  not  indispensable  parties.  In  England,  the  heirs  must  be 
before  the  court,  in  order  to  reconvey  the  estate  to  the 
mortgager ;  for  it  descends  to  them,  though  generally  in  trust 
for  the  personal  representative  of  the  mortgagee.  There 
may  be  peculiar  cases,  in  which,  where  one  of  the  heirs  is  be- 
yond the  jurisdiction,  or  cannot  by  any  diligence  be  found, 
the  court  will  act  without  him.^  But  in  these  cases 
the  relief  granted  must  be  necessarily  imperfect,  as  it  can- 
not bind  persons  not  before  the  court.  In  the  case  at  bar, 
if  there  had  been  no  entry  or  possession  by  the  mortgagee,  in 

1  See  Powell  on  Mortg.,  by  Coventry,  with  Rand's  Notes,  Vol.  L 
968,970 ;  and  note  N.    Cooper,  Eq.  Plead.  37. 
*  Powell  on  Mortg.,  by  Coventry,  Vol.  I.  p.  403,  note  N. 
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hb  lifetime,  in  the  premises,  there  would  not  have  been  any 
substantial  difficulty  in  proceeding  against  the  personal  repre- 
sentative of  the  mortgagee,  who  is  before  the  Court.  The 
statute  of  Rhode  Island  has  declared,  that  in  all  cases  debts 
due  by  mortgage  shall  be  considered  as  personal  property,  and 
distributed  as  such.  And  where  the  mortgagee  has  deceased 
without  taking  possession  of  the  mortgaged  estate,  the  debt 
is  deemed  personal  assets,  and  the  mortgage  under  the  same 
control  of  the  executor  and  administrator  as  if  it  had  been  a 
pledge  of  personal  estate  ;  and  the  executor  and  administra' 
tor  may  bring  an  ejectment  to  recover  possession,  in  which 
action  it  is  made  sufficient  to  declare  on  the  seisin  of  posses- 
sion of  the  mortgage.  And  the  executor  and  administrator 
are  authorized  to  discharge  the  mortgage  on  payment,  by  re- 
tease,  quitclaim,  or  other  legal  conveyance.^  So  that,  in  such 
cases,  the  presence  of  the  heir  seems  wholly  unnecessary, 
and  may  therefore  be  dispensed  with.  But  the  difficulty  in 
the  case  at  bar  is,  that  the  mortgagee  had  taken  possession 
during  his  lifetime,  (in  what  manner  we  shall  hereafter  con- 
sider,) and  continued  that  possession  for  about  twenty-six 
years.  And  the  question,  therefore,  whether  it  is  to  be 
treated  as  a  subsisting  mortgage,  or  as  an  absolute  estate,  is 
most  material  to  all  the  heirs  of  the  mortgagee,  and  upon  which 
they  are  entitled  to  be  heard.  The  difference  between  the 
case  of  a  possession,  and  of  a  want  of  possession  by  the  mort- 
gagee, has  been  treated  by  the  Supreme  Court  of  Massachu- 
setts, under  a  local  statute,  very  similar  to  that  of  Rhode 
Island,  as  most  material ;  for,  where  there  has  been  such  pos- 
session, the  estate  is  held  to  pass  by  descent  to  the  heirs  ; 
where  there  has  been  none,  it  goes  directly  to  the  executor 

1  Statotea  of  Rhode  Island,  Digest  of  1798,  p.  dOa    Digest  of  18SS2^ 
pp.  933, 384. 
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and  administrator.^  Without,  however,  considering  this  ob^- 
jection  as  insuperable,  and  reserving  it,  as  it  has  not  been  an* 
gued,  for  further  consideration,  as  one  of  the  heirs,  against 
whom  relief  may  be  had  pro  tanio  is  before  the  Court,  we 
shall  proceed  to  the  main  question  in  the  cause. 

And,  in  the  first  place,  are  the  plaintiffi,  supposing  all  other 
difficulties  overcome,  entitled  to  relief  against  the  defendants, 
who  are  claimants  and  proprietors  of  the  Fox  Point  lots-? 
We  are  clearly  of  opinion,  that  they  are  not.  They  are 
bonajide  purchasers  for  a  valuable  consideration  without  any 
actual  notice  of  the  mortgage,  and  affected  by  it  only  so  far, 
as  it  varies  constructively  from  the  registry  of  the  mortgage. 
The  application  is  made  after  they  have  been  in  uninterrupt- 
ed possession  of  the  premises  for  eighteen  years  under  their 
purchase,  and  have  made  yaluable  improvements  thereon. 
We  make  no  distinction  between  their  possession  of  the  up^ 
land,  and  the  flats.  The  latter  were  a  part  of  their  grant, 
and,  whether  visibly  occupied  or  not,  follow  the  seisin  of  the 
other  part,  there  being  no  pretence^f  any  adverse  possession. 
In  addition  to  this,  the  mortgagee,  when  he  sold  to  them,  had 
been  in  visible  possession  of  the  estate  for  ten  years.  The 
mortgage  had  been  forfeited  by  breach  of  the  condition  for  nine 
years.  The  mortgager  had  been  dead  four  years  ;  his  estate 
was  utterly  and  hopelessly  insolvent  at  the  time,  and  became 
solvent  only  by  the  ultimate  settlement  of  the  Yazoo  claims 
by  Congress  in  1814.  The  estate  was  administered  upon  by 
the  mortgagee ;  and  all  the  circumstances  must  have  been 
well  known  to  him,  and  to  the  heirs.  At  least,  the  heirs  had 
far  better  means  of  knowledge  than  the  purchasers,  and  must 
be  presumed  to  have  had  constructive  notice  of  their  rights. 
Under  such  circumstances,  the  equity  of  redemption  must,  in 
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1  See  SmUh  v.  Pyery  16  Mass.  R.  18. 
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respect  to  these  purchasers,  have  been  deemed  of  do  value, 
and  to  have  been  abandoned  by  all  parties.  The  heirs  had 
no  interest  to  redeem,  for  the  estate  was  insolvent;  the  cred- 
itors made  no  effort  to  redeem ;  and  the  property  lay  in  the 
bands  of  the  mortgagee,  as  a  pledge  not  worth  redemption. 
If  afterwards,  after  the  estate  became  solvent,  the  heirs  had 
then  pressed  forward  their  claim  against  the  purchasers,  there 
might  have  been  some  foundation  for  relief.  But  they  lay 
by  through  a  period  of  fourteen  years  more  without  any  stir, 
and  until  the  mortgagee  was  himself  dead.  Now,  there  is 
nothing  in  the  case  to  break  the  force  of  these  circumstances 
in  respect  to  these  purchasers.  It  is  said,  that  in  another 
suit  in  equity,  in  1822,  the  mortgagee  acknowledged,  that  he 
held  the  estate  in  mortgage,  and  that  it  was  not  irredeemable. 
But  how  can  this  affect  these  purchasers  ?  They  are  not 
affected,  much  less  bound  by  any  admissions  made  by  the 
mortgagee  after  the  sale  to  them,  whatever  they  may  be. 
Their  rights  are  not  to  be  affected  by  his  confessions.  He 
sold  to  them,  as  absolute  owner  ;  and  they  are  entitled  to  be 
secure  against  any  subsequent  admissions,  which  should  con- 
trol that  solemn  declaration  under  his  own  seal. 

But,  it  is  said,  that  though  the  mortgagee  took  possession 
of  the  mortgaged  estate,  it  was  as  agent  of  the  mortgager. 
This  is  the  allegation  in  the  amended  bill.  In  the  original 
bill  the  possession  is  stated  without  any  such  qualification. 
Now,  this  qualification  of  the  possession  is  utterly  denied  by 
the  answers,  and  of  course  must  be  proved  in  order  to  con- 
trol those  answers.  No  such  proof  exists  in  the  case  ;  and 
it  seems  to  us,  that  it  is  in  its  nature  almost  incapable  of  proof. 
A  mortgagee  entering  into  possession,  and  taking  the  profits, 
must  be  deemed  to  take  them  in  his  character  as  mortgagee. 
If  in  any  sense  he  can  be  said  to  take  them  as  agent,  it  must 
be  as  agent-mortgagee.     Before  forfeiture  he  may  properly 
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be  deemed,  in  some  sort,  an  agent.  But  after  forfeiture  his 
possession  is  under  his  title ;  and  if  he  then  takes  the  profits, 
he  must  be  deemed  to  take  thefn  as  mortgagee,  and  not  other- 
wise, unless  there  be  the  most  plenary  and  irresistible  proof, 
that  he  has  disclaimed  that  character,  and  taken  them  to  ac- 
count, and  has  accounted  therefor,  as  a  stranger-agent.  No 
such  account  is  pretended  in  the  present  case.  All  the  cir- 
cumstances are  against  it.  There  has  been  no  account  what- 
ever rendered,  at  any  time,  on  the  footing  of  the  mortgage. 
When  the  mortgager  died,  in  1806,  the  agency  must  at  all 
events  have  terminated ;  and  the  possession  after  that  time, 
was  about  twenty  years  without  any  account.  There  cannot 
be  any  reasonable  doubt,  that  the  utter  insolvency  of  the  es- 
tate at  that  period  made  it  no  object  with  the  heirs  to  treat 
it  as  mere  security ;  and  the  creditors,  fiom  ignorance,  or 
laches,  or  indifierence,  slumbered  over  their  rights.  It  ap- 
pears to  us,  that  under  all  the  circumstances  there  would, 
after  such  a  lapse  of  time,  be  gross  injustice  in  allowing  a  re- 
demption against  these  purchasers.  Our  judgment  accord- 
ingly is,  that  the  bill,  as  against  them,  ought  to  be  dismissed, 
but  without  costs. 

But,  in  respect  to  the  Main  Street  estate,  which  remained 
in  the  mortgagee's  possession  up  to  the  time  of  his  death, 
very  different  considerations  may  well  enter  into  the  question 
of  redemption.  Generally  speaking,  no  lapse  of  time  will 
bar  the  right  to  redeem,  so  long  as  the  mortgage  has  been 
treated  between  the  parties  as  a  subsisting  mortgage  and  secu- 
rity only.  But,  if  the  mortgagee  has  been  in  possession  of 
the  mortgaged  premises  for  twenty  years,  taking  the  profits 
without  any  account  or  act  done,  by  which  he  admits  himself 
to  hold  it  as  a  qualified  estate,  the  equity  of  redemption  will 
be  presumed  to  be  extinguished,  or  abandoned  by  the  mort- 
gagee ;  and  a  bill  to  redeem  will  not  be  entertained  by   a 
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court  of  equity.  This,  as  a  general  principle,  is  not  denied  ; 
and  is  too  clearly  established  by  the  authorities  to  admit  of 
doubt.^  What  acknowledgment,  or  other  act  done  within 
the  twenty  years,  shall  be  sufficient  to  entitle  it  to  be 
deemed,  between  the  parties,  a  subsisting  mortgage,  may  be 
matter  of  discussion,  according  to  the  circumstances  of  each 
case.  But  no  one  can  doubt,  that  a  solemn  acknowledgment 
in  writing  made  within  the  twenty  years  by  the  mortgagee, 
that  he  deems  it  a  mere  security,  will  open  the  estate  to  re^ 
demption.    The  authorities  are  pointed  to  this  effect.' 

Now,  in  the  present  case,  there  is  the  most  solemn  and 
pointed  admission  by  the  mortgagee,  in  his  answer  to  the  bill 
filed  in  18S1  against  him  for  an  account,  as  administrator  of 
Jonathan  Arnold,  that  he  then  held  this  estate  as  a  mortgage, 
and  only  as  a  mortgage,  under  Jonathan  Arnold.  This  ad- 
mission was  in  a  suit  between  third  persons,  and  not  between 
the  parties  now  before  the  Court.  But  that  circumstance 
does  not  vary  its  force.  It  is  still  an  admission,  and  a  most 
solemn  one  under  oath,  by  the  mortgager ;  and,  as  such,  ought 
to  bind  bis  personal  and  real  representatives,  although  it 
would  not  bind  third  persons.  Cases  are  cited  in  the  note  to 
Mr.  Rand's  valuable  edition  of  Powell  on  Mortgagesi,  by  Cov- 
entry, (Vol.  I.  p.  385,  note  1,)  which  are  directly  in  point; 
and  we  gladly  refer  to  them  in  their  compendious  form,  as  sat- 
isfactory and  conclusive.  Then,  again,  it  may  be  suggested, 
that  there  cannot  be  any  redemption  of  a  mortgage,  unless  of 
all  the  premises  contained  in  the  original  mortgaged  deed ; 

1  See  Powell  on  Mortg.,  by  Coventry  and  Rand,  Vol.  I.  p.  960,  and  notes 
T,  U.  id.  p.  966.  Id.  p.  369,  and  note  B.  Id.  p.  370,  note  C.  Id.  p. 
393,  note  (1). 

*  See  Powell  on  Mortg.,  by  Coventry  and  Rand,  Vol.  I.  p.  370.  Id. 
p.  371,  note  D.  Id.  p.  377,  note  6.  Id.  p.  379-38^  note  H. ;  p.  385^ 
note(l).    Id.  p.  386. 
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and,  therefore,  if  there  be  a  bar  to  any  part,  that  operates  as 
a  bar  to  the  whole.  Our  opinion  is,  that  this  objection,  (if  it 
should  be  made,)  is  not  maintainable  in  point  of  law.  There 
19  neither  reason  nor  policy  to  support  it ;  and  we  are  not 
aware  of  any  case,  which  goes  the  length  of  establishing  it. 
It  seems  to  us,  that  the  authorities,  so  far  as  they  go,  point 
the  other  way.^ 

The  present  is  not  a  case,  where  the  mortgagee  has  entered 
into  possession  to  foreclose  his  mortgage  in  the  manner  point-* 
ed  out  by  the  Rhode  Island  Statutes,^  and  where  his  posses- 
sion, for  the  stipulated  period,  bars  the  equity  of  redemption. 
The  case  stands  upon  the  general  principles  of  a  court  of 
equity  ;  and  the  bar,  if  any,  arises  only  from  the  rules,  which 
it  has  prescribed  in  its  own  administration  of  its  jurisdiction. 

Supposing,  therefore,  that  the  other  difficulties  already  al^ 
hided  to  are  overcome,  we  perceive  no  solid  objection  to  al^ 
lowing  the  plaintifl^  to  redeem  according  to  the  prayer  of  their 
bill,  so  far  as  respects  the  Main-Street  estate. 

What  we  propose  at  present  is  to  pass  an  interlocutory  de^ 
eree,  dismissing  the  bill,  as  against  the  purchasers  and  propri- 
etors of  the  Fox  Point  lots  ;  and,  retaining  the  bill  as  to  the 
other  defendants,  to  allow  the  plaintiffs  to  amend  their  bill, 
as  to  the  trustees  under  Marcy  Dexter's  will,  in  the  particu-* 
lars  mentioned ;  and,  as  consequent  thereon,  to  allow  the  trus- 
tees to  answer  as  to  such  amendatory  matter.  And,  in  order 
to  prevent  any  unnecessary  delay,  we  propose,  if  the  trustees 
do  not  interpose  any  objection,  to  refer  it  to  a  master  to  take 
an  account  of  what  is  due  on  the  foot  of  the  mortgage ;   to 

1  See  Powell  on  Mortg.,  by  Coventry  and  Rand,  Vol.  I.  p.  385 ;  note  (1 ), 
under  pp.  388,  389. 

>  See  Rhode  Island  Acts,  Digest  of  1798,  p.  375,  and  Digest  of  1893, 
p.  209. 
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direct  notice  to  James  Arnold  and  Benjamin  Arnold  before 
the  taking  of  the  report,  that  they  may  become  parties  to  the 
bill,  and  contest  for  their  interests  in  the  matter  thereof;  and 
to  reserve  all  their  rights,  to  be  heard  fully  by  the  Court  upon 
the  merits,  if  they  shall  become  parties.  The  question  of 
the  ultimate  right  of  redemption  by  the  plaintiffi,  if  no  other 
parties  shall  appear,  in  the  progress  of  the  suit,  than  those, 
who  are  now  before  the  Court,  is  to  be  reserved  for  future 
consideration,  when  the  master's  report  comes  in. 

Decree  accordingly* 
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^,_^__  5  Hon.  JOSEPH  STORY,  Associate  Judge  of  the  Supreme  Court. 
BEFORE  ^  jj^^  ASHUR  WARE,  District  Judge. 


William  Robison  and  others 

V, 

Stephen  Codman  and  others. 

Where  (here  are  several  grantees  in  a  conveyance,  who  lake  in  trust  for  certwn  pur- 
poses, thej  are,  under  the  Statute  of  Massachusetts  of  1785,  (ch.  62,)  to  be 
deemed  tenants  in  common,  and  not  joint  tenants. 

If  one  joint  tenant  convey  his  share,  that  is  a  severance  of  the  Joint  tenancy. 

In  Maine,  a  husband  is  entitled  to  hold  a  trust  estate  of  his  wife,  as  tenant  by  (be 
courtesy. 

A  widow  is  not  entitled  to  dower,  in  a  trust  estate  held  by  her  husband  for  third  per- 
sons ;   nor  in  a  reversion  or  remainder  in  a  legal  estate  held  by  her  husband. 

Where  the  legal  estate  and  the  trust  estate  are  co-extensive,  (as  in  fee,)  and  both  be- 
come vested  in  the  same  person,  there  is  a  merger  of  the  trust  estate  in  the  legal 
estate. 

An  administrator  has  no  authority  to  sell  an  estate  held  by  his  intestate  in  trust  (or 
other  persons,  as  assets  to  pay  the  debts  of  the  intestate. 

J.  HIS  was  a  bill  in  equity,  brought  to  determine  the  respec- 
tive rights  and  interests  of  the  several  parties,  plaintiffs  and 
defendants,  in  certain  lots  of  land  in  Portland,  under  the  cir- 
cumstances set  forth  m  the  bill.     The  bill  was  substantially 

VOL.    VI.  16 
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as  follows,  those  parts  of  it  being  omitted  which  are  not 
necessary  to  a  correct  understanding  of  the  points  submitted 
hj  the  parties,  and  decided  by  the  Court. 

Thomas  Robison,  senior,  ancestor  of  the  plaintifis,  a  cit- 
izen of  the  Commonwealth  of  Massachasetts,  resident  in 
Portland,  being  seised  and  possessed  of  large  estates  in  fee, 
and  of  large  personal  property,  made  his  will  August  7th,  1798, 
containing  a  devise  and  bequest  to  his  wife,  Elizabeth  Robi- 
son,  in  the  following  words,  viz.  ^'  I  give,  devise,  and  be- 
queath unto  my  beloved  wife,  Elizabeth  Robison,  the  inter- 
est of  all  the  moneys,  notes,  and  bonds,  that  I  may  have,  or 
which  may  be  due  to  me  at  the  time  of  ray  decease  \  also  I 
give,  devise,  and  bequeath  unto  my  said  wife,  the  use  and 
improvement  of  all  my  estate,  both  real  and  personal,  of 
whatever  kind,  name,  or  nature,  whether  lands,  houses, 
stores,  wharves,  vessels,  and  every  other  kind  that  I  may  own 
or  be  possessed  of  at  the  time  of  my  decease,  for  and  during 
the  time  she  shall  remain  my  widow ;  and  if  she  choose  to 
marry,  then  I  give,  devise,  and  bequeath  to  my  said  wife  the 
use  and  improvement  of  one  third  part  of  all  my  real  estate, 
during  her  natural  life,  and  one  third  part  of  all  the  personal 
estate  that  I  may  be  possessed  of  at  the  time  of  my  decease, 
to  her,  and  her  heirs  and  assigns,  for  ever.''  And  in  said  will, 
the  testator  further  devised  and  bequeathed  to  his  daughters, 
Hannah  Codman,  since  deceased,  wife  of  Stephen  Codman, 
Jane  Hodges,  since  deceased,  widow  of  Thomas  Hodges, 
Martha,  Ann  E.,  and  Eliza,  plaintiffs,  and  to  his  sons,  Thom- 
as and  Richard,  since  deceased,  and  to  his  son  William, 
plaintiff,  and  their  heirs  and  assigns,  for  ever,  '^  the  whole  of 
his  estate,  real  and  personal,  which  might  remain  after  the 
decease  or  marriage  of  his  said  wife,"  to  be  equally  divided 
between  them,  reserving  the  interest  of  his  said  wife  therein, 
as  aforesaid.     And  he  appointed  his  said  wife,  and  Richard 


OCTOBER  TERM,  1831.  123 


RobiaoD  et  aL  v,  Codman  «t  oL 


Cartwrigbti  his  brother-in-law,  Stephen  Codman,  bis  son-in- 
law,  now  resident  of  Boston  aforesaid,  and  a  citizen  of  the 
Commonwealth  of  Massachusetts,  Thomas  Robison,  Jr.,  his 
son,  and  his  friend,  Arthur  McLellan,  to  be  joint  executors 
of  his  said  will.  Afterwards,  viz.  June  14th,  1802,  the  said 
testator  for  the  nominal  consideration  of  80,000  dollars,  when 
in  truth  nothing  valuable  was  paid  or  secured,  conveyed  to 
said  Arthur  McLellan,  hj  deed  of  general  warranty^  certain 
real  estate  lying  in  said  Portland,  being  parcel  of  the  estate 
devised  in  said  wUl. 

The  said  M^^Lellan,  at  the  time  of  the  execution  and 
delivery  of  said  deed  to  him,  made  and  delivered  to  said 
Thomas  Robison,  the  grantor,  his  bond,  conditioned  that  he 
would  hold  the  estate  so  conveyed  to  him  in  trust  for  the  said 
grantor,  and  permit  him  to  take  the  rents  and  profits  thereof 
at  hb  pleasure,  or  account  with  the  said  grantor  for  the  same ; 
and  that  he,  the  said  M^^Lellan,  would  convey  said  property 
to  such  persons  as  the  grantor  had  or  should,  by  deed  or  by 
his  last  will,  order  and  designate  as  the  grantees  or  devisees 
of  the  same,  or  of  his  estate  and  property  in  general. 

Afterwards,  on  the  27th  day  of  March,  A.  D.  1806,  the 
said  Thomas  Robison  died  in  the  actual  and  open  possession 
of  all  the  said  lands,  which  be  had  continued  to  possess  and 
enjoy  ever  after  the  making  his  said  deed  to  said  McLellan,  in 
the  same  manner  as  before ;  and  his  will  was  duly  proved  in 
the  Probate  Court  of  the  County  of  Cumberland  in  said  dis- 
trict, July  23d,  1806,  and  letters  testamentary  thereon  were 
granted  in  due  form  of  law  to  Richard  Cartwright,  one  of  the 
executors  therein  named,  the  other  persons  named  as  execu- 
tors having  declined  that  trust. 

After  the  decease  of  said  Thomas  Robison,  the  said 
McLellan,  on  the  SSth  day  of  July,  A.  D.  1806,  conveyed 
the  same  real  estate  by  deed  to  the  said  Stephen  Codman, 
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Thomas  Robison,  Jr.,  and  to  Robert  Ilsley,  then  resident  of 
said  Portland,  who  had  become  the  second  husband  of  said 
Jane  Hodges,  and  at  the  same  time  said  Cartwright  delivered 
up  to  said  M ^Lellan  his  bond  aforesaid  to  be  cancelled ;  and 
at  the  same  time  the  said  Stephen  Codman,  Robert  Ilsley, 
and  Thomas  Robison,  Jr.  gave  to  said  Cartwright  their  bond, 
conditioned  that,  whereas  the  said  lands,  notwithstanding  the 
deed  of  conveyance  thereof  to  said  McLellan,  were  really 
and  truly  the  estate  of  the  said  Thomas  Robison,  deceased, 
they,  the  said  obligors,  ^'should  hold  the  same,  subject  to  all 
lawful  claims  against  the  estate  of  said  Thomas  Robison,  and 
subject  to  the  provisions  of  the  last  will  and  testament  of  the 
said  Thomas  Robison,  and  should  surrender  the  same  to  the 
aforesaid  Richard  Cartwright,  the  executor  of  said  will,  or  his 
lawful  representative,  when  thereunto  required  for  the  pur- 
poses aforesaid  ;  and  in  the  mean  time  should  annually  ac- 
count for,  and  pay  to  the  said  Richard  Cartwright,  or  his  law- 
ful representatives,  the  rents  arising  from  the  same  or  any 
part  thereof."  But  no  valuable  consideration  was  in  truth 
paid  to  said  M<^Lellan  by  any  of  the  grantees  named  in  said 
deed,  for  the  conveyance  aforesaid. 

The  said  Elizabeth  Robison,  widow  of  the  testator  upon 
his  decease,  entered  into  possession  of  all  his  real  estate  by 
virtue  of  the  will  aforesaid,  including  the  estates  held  in  trust  as 
aforesaid,  taking  the  rents,  income,  and  profits  thereof,  as  well 
as  of  said  personal  estate,  with  the  consent  of  the  executor, 
administrator  de  bonis  non^  devisees,  and  heirs  at  law  of  said 
testator,  until  her  decease,  which  happened  on  the  8th  day 
of  August,  A.  D.  1829.  And  at  her  decease  there  was  left, 
as  is  said,  of  the  personal  property  once  belonging  to  the  said 
testator,  the  amount  of  about  5,300  dollars  vested  in  bank- 
stock,  by  Lemuel  Weeks,  administrator  de  bonis  non  of  the 
said  testator,  and  standing  in  his  name  as  such,  subject  to  the 
uses  and  purposes  appointed  in  the  said  will. 


OCTOBER  TERM,  1831.  125 


Robison  et  al,  v.  Codman  et  oL 


On  the  21st  day  of  November,  A.  D.  1814,  the  said 
Stephen  Codman,  by  his  deed  of  bargain  and  sale,  conveyed 
to  his  son,  Henry  Codman  of  the  city  of  Boston  aforesaid, 
one  undivided  third  part  of  all  the  lands  and  premises  de- 
scribed in  the  deed  to  the  said  Ilsley,  Robisoo,  and  Codman 
aforesaid,  he,  the  said  Henry,  at  the  time  of  said  convey- 
ance paying  no  valuable  consideration  for  the  same,  and  hav- 
ing full  knowledge  of  the  trusts  aforesaid* 

The  said  Thomas  Robison,  Jr.,  during  his  lifetime,  acted 
as  the  agent  of  his  said  mother,  and  of  his  brothers  and  sis- 
ters in  all  matters  touching  the  estate  of  their  father ;  and  in 
that  capacity  he  received  from  said  Richard  Cartwright,  ex- 
ecutor as  aforesaid,  large  sums  of  money  belonging  to  said 
estate,  and  he  died  August  25th,  A.  D.  1823,  intestate  and  in- 
solvent,  being  at  the  time  of  his  decease  indebted  to  the  said 
estate,  as  well  for  moneys  so  received  as  for  other  causes,  in 
the  sum  of  17,874  dollars  and  72  cents ;  and  all  his  estate 
and  property,  excepting  any  interest  which  he  may  have  had 
in  the  lands  and  property  devised  and  bequeathed  to  the  said 
widow  Elizabeth  Robison,  his  mother,  in  manner  aforesaid, 
has  been  distributed  to   and   among   his  creditors  and  his 
widow,  according  to  the  laws  of  Maine  providing  for  the  dis- 
tribution of  insolvent  estates,  thereby  paying  about  sixty  pei- 
cent,  of  his  just  debts.     And  he  left  a  wife,  Elizabeth  Robi- 
son, and  several  children. 

The  said  Hannah  Codman  died  November  30th,  1819,  in 
the  lifetime  of  her  mother,  leaving  issue  the  said  Henry 
Codman,  and  also  Stephen,  Edward,  and  Elizabeth  A.  £. 
Codman,  plaintiffs ;  also  Richard  C.  Codman,  who  died  Au- 
gust 17th,  1821,  vnder  age^  leaving  no  widow  nor  issue. 

The  said  Richard  Robison  also  died  in  the  lifetime  of 
his  mother,  leaving  issue. 

The  said  Richard  Cartwright  died  in  the  lifetime  of  the 
said  widow  Elizabeth  Robison,  whereupon  the  said  Lemuel 
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Weeks  was  duly  appointed  administrator  of  the  goods  and 
estate  of  said  Thomas  Robinson  not  already  administered  by 
said  Cartwright,  and  received  letters  of  administration  there- 
on, with  the  will  annexed,  according  to  the  laws  of  Maine. 
But  neither  the  said  Cartwright,  nor  bis  lawful  representative, 
nor  the  said  Weeks  ever  demanded  the  surrender  of  the  said 
trust  estates  and  property  for  any  of  the  purposes  aforesaid ; 
the  other  estate  of  said  testator  being  amply  sufficient  for  the 
payment  of  bis  debts,  and  for  all  other  purposes  of  his  will. 

Whereupon,  as  the  plaintiffs  insist,  the  said  trust  estate 
created  by  the  deed  and  bond  last  aforesaid,  having  survived 
to  the  said  Stephen  Codman,  and  the  said  Henry  Codman 
holding  one  third  thereof  in  the  same  trust,  it  was  their  duty, 
upon  request,  after  the  decease  of  the  said  Elizabeth  Robi- 
son,  to  have  surrendered  and  conveyed  the  same  premises  to 
the  plaintiffi,  as  the  devisees  and  heirs  and  representatives 
of  the  devisees  thereof  under  the  will  of  their  i^ncestor, 
Thomas  Robison,  aforesaid,  by  such  deeds  of  conveyance  as 
counsel  learned  in  the  law  might  advise,  and  to  have  permit- 
ted  the  plaintifi  to  enter  upon  and  enjoy  the  same;  saving 
to  the  said  Henry  Codman  his  part  thereof,  as  one  of  the 
heirs  of  his  mother,  Hannah  Codman,  aforesaid. 

And  John  P.  Boyd,  Esquire,  of  said  Portland,  lately  ap- 
pointed administrator  of  the  goods  and  estate  of  said  Thomas 
Robison,  Jr.,  which  were  not  liefore  administered,  is  about  to 
sell  one  third  part  of  said  trust  property  for  the  benefit  of 
the  creditors  of  his  intestate,  under  the  laws  of  Maine,  claim- 
ing the  same  under  said  deed,  as  the  estate  of  said  intestate, 
and  liable  by  law  for  the  payment  of  his  debts,  and  .at 
other  times  claiming  one  eighth  part  of  the  same,  as  the 
estate  of  his  intestate  as  a  devisee  under  the  will  of  his 
father  for  the  same  purposes. 

And  Eliza  Robison,  widow  of  said  Thomas  Robison,  Jr., 
claims  dower  in  said  one  third  part,  and  at  other  times  in  one 
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eighth  part,  of  said  premises,  under  and  by  virtue  of  the  ]aws 
of  Maine,  and  of  the  deed  and  will  aforesaid ;  and  is  about  to 
sue  in  some  of  the  judicial  courts  of  Maine  for  the  same. 

Whereas  the  plaintiflb  charge  the  contrary,  and  that  the 
real  estate,  described  in  said  deeds,  came  to  the  grantees  Cod- 
man,  Usley,  and  Robison  in  trust,  and  for  the  uses  and  pur- 
poses appointed  and  contained  in  the  will  of  Thomas  Robi- 
son aforesaid ;  that  upon  the  decease  of  said  grantees,  Ilsley 
and  Robison,  the  said  estate  survived  to  said  Stephen  Cod- 
man  in  trust  as  aforesaid. 

That  the  said  Henry  Codman,  by  hb  said  deed,  took  one 
third  part  thereof  in  the  same  trust,  that  the  said  Thomas 
Robison,  Jr.  at  his  decease,  in  the  lifetime  of  his  mother, 
bad  nothing  in  said  lands  and  tenements  which  by  law  was 
liable  to  his  creditors  ibr  the  payment  of  his  debts,  nor  of 
■  which  bis  widow  is  dowable. 

The  bill  closes  in  the  usual  form,  praying  for  an  injunction 
to  restrain  Boyd  from  selling  any  part  of  the  premises,  and 
Eliza  Robison  from  claiming  dower,  &c. 

The  answers  of  Stephen  Codman,  Henry  Codman,  John 
P.  Boyd,  and  Eliza  Robison,  admitted  generally  the  facts 
stated  in  the  bill. 

Simon  Greetdeaf  appeared  for  the  plaintifis ;  Codman, 
Emery f  and  P.  If.  Greenleaf  for  the  defendants. 

The  case  was  submitted  to  the  Court  upon  the  bill  and  an- 
swers, without  argument  on  either  side,  the  bill  having  been 
originally  brought  by  consent  of  all  the  parties  concerned, 
for  the  purpose  of  obtaining  the  opinion  of  the  Court  upon 
the  merits,  and  waiving  all  questions  of  form. 

Stort  J.  This  case  having  come  on  to  be  heard  by  con- 
sent of  the  parties  upon  the  bill  and  answer,  and  having  been 
submitted  without  argument,  the  object  of  all  the  parties  be- 
ing to  obtain  a  decree  upon  the  merits,  Tconsider  all  objec- 
tions as  to  the  want  of  parties,  and  all  formal  objections  what- 
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soever  as  waived.  I  am  not  certain,  however,  that  I  hare  a 
complete  understandiDg  of  all  the  points  intended  to  be  raised 
hj  the  parties.  But,  as  far  as  I  comprehend  them,  I  shall 
proceed  to  state  what  I  consider  the  legal  results  in  a  very 
brief  manner. 

The  first  question  is,  whether  under  the  conveyance  of 
Thomas  Robison,  the  testator,  to  Arthur  M<=Lellan,  and  the 
conveyance  of  the  latter  to  Stephen  Codman,  Thomas  Robi- 
son, the  SOD,  and  Robert  Ilsley,  the  estate  of  Thomas  Robi- 
son, the  testator,  in  the  premises  passed  to  Codman,  Robison, 
and  Ilsley  as  joint  tenants  or  as  tenants  in  common.  My 
opinion  is,  that,  under  the  statute  of  Massachusetts  respect- 
ing conveyances  of  this  sort,  [Stat.  March  9th,  1786,  (1785, 
ch.  62,)  ]  the  grantees  took  the  estate  as  tenants  in  common, 
and  not  as  joint  tenants,  upon  the  trusts  specified  in  the  con- 
veyances. And  if  it  had  been  otherwise,  the  conveyance  of 
Stephen  Codman  to  Henry  Codman  would  have  been  a  com- 
plete severance  of  the  joint  tenancy.  So  that  Stephen  Cod- 
man, Thomas  Robison,  the  son,  and  Robert  Ilsley,  each  took 
one  third  part'of  the  premises,  as  tenants  in  common  in  fee, 
in  trust ;  and  the  trust  as  to  Stephen  Codman  has  now  de- 
volved on  his  son,  Henry  Codman. 

The  next  question  is,  whether  Stephen  Codman  is  entitled 
to  hold,  as  tenant  by  the  courtesy,  the  portion  of  the  said 
premises  so  conveyed  in  trust,  which  came  to  his  wife  as  heir 
Robison,  the  father.  1  think  he  is. 
e  husband  is  entitled  to  courtesy  in  the 
in  the  same  manner  as  he  would  be 
.     Our  law  is,  as  I  understand  it,  the 

i,  whether  Stephen  Codman  is  enti- 
tle same  trust  estate,  as  heir  of  bis  son 
I  am  of  opinion  that  he  is  not.  The 
chard  C.  Codman  from  his  mother  on 
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ber  decease,  and  he  died  under  age^  unmarried^  and  mthoui 
issue.  Under  such  circumstances,  by  the  statute  of  Maine, 
as  well  as  of  Massachusetts,  regulating  descents,  I  think  his 
share  passed,  not  to  his  father,  but  to  the  other  children  of  his 
mother.  If  he  had  died  over  age,  it  would  have  been  other- 
wise^ and  his  father  would  have  been  his  heir.^ 

The  next  question  is,  whether  John  P.  Boyd,  as  adminis- 
trator of  Thomas  Robison,  the  son,  has  any  right  to  sell  any 
more  of  the  trust  estate  conveyed  to*  bis  intestate  as  afore- 
said^ by  M^LicUan,  than  belonged  to  him  as  heir  and  devisee 
of  bis  father,  Thomas  Robison ;  in  other  words,  has  he  a 
right  to  sell  the  whole  one  third  part  vested  in  bis  intestate 
by  the  conveyance  of  M^Lellan,  or  only  his  interest  in  the 
trust  estate  accordmg  to  the  will  of  his  father.  My  opinion 
isy  that  Boyd  can  sell  no  more  of  the  estate  than  what  be- 
longed to  his  intestate  as  devisee  of  his  father.  An  estate 
held  by  an  intestate  in  trust  for  other  persons,  is  not  liable  to 
be  sold  for  payment  of  his  own  debts. 

The  next  question  is,  whether  Elizabeth  Robison,  the 
widow  of  Thomas  Robison,  the  son,  is  entitled  to  dower  in 
any  part  of  the  estate  so  held  by  her  husband,  under  the 
conveyance  of  M^^Lellan,  and,  if  in  any,  what  part.  So  far 
as  her  husband  held  the  property  merely  in  trust,  it  is  not 
subject  to  dower,  for  estates  held  by  the  husband  in  trust  are 
not  liable  to  the  dower  of  his  wife.  The  only  point  worthy 
of  consideration  is,  whether,  so  far  as  respected  his  own  share 
in  the  trust  estate  under  bis  father's  will,  there  was  not  a 
merger  of  the  trust  estate  in  the  legal  estate,  so  as  to  unite 
them,  and  give  him  pro  tanto  a  seisin  in  fee  discharged  of  the 

1 R.  C.  Codman  was  in  fact  over  twenty-one  years  of  age  at  the  time 
of  hiB  death ;  and  the  bill  was  subsequently  amended  so  as  to  conform 
to  the  fact 
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trust.  I  rather  think,  that  this  is  the  true  legal  result,  as  the 
legal  estate  as  to  his  share  is  co-extensive  with  the  trust 
estate,  that  is,  each  is  a  fee.  If  so,  Mrs.  Robison  would  have 
been  entitled  to  her  dower  in  such  share  of  her  husband, 
(which  the  bill  states  to  be  one  eighth  part,)  if  her  husband 
had  survived  his  mother.  But,  as  during  the  life-time  of  his 
mother  he  was  seised  only  of  his  share  in  the  remainder  or 
reversion  after  her  decease,  his  wife  can  take  nothing  in  the 
premises  by  way  of  dower,  for  dower  cannot  be  of  a  mere 
remainder  or  reversion. 

I  am  not  aware  of  any  other  points  intended  to  be  raised 
by  the  parties.  But  if  there  be,  it  will  be  for  them  to  sug- 
gest them  before  a  decree  is  made. 

Upon  the  foregoing  views  I  am  of  opinion,  that  there  ought 
to  be  an  injunction  to  John  P.  Boyd  against  selling  any  more 
of  the  trust  estate,  than  by  the  devise  of  the  testator  came 
to  the  share  of  his  son,  Thomas  Robison,  Jr. ;  that  the 
plaintilSs  are  entitled  to  have  a  decree  for  their  respective 
shares  in  the  trust  estate  to  be  conveyed  to  them  ;  that  Ste- 
phen Codman  has  no  title  in  the  premises,  except  as  tenant 
by  the  courtesy  ;  and  that  Elizabeth  Robison  has  no  right  or 
title  to  dower  in  the  premises.  The  case  ought  to  be  referred 
to  a  master  to  consider  and  report,  what  conveyances  ought 
to  be  made,  and  by  whom,  to  the  plaintiffi  in  the  premises ; 
and  in  the  mean  time,  all  further  oixlers  are  to  be  reserved 
until  the  coming  in  of  the  master's  report. 

The  District  Judge  concurs  in  this  opinion,  and  therefore 
let  a  decree  be  entered  accordingly. 

Note.  The  parties  at  May  Terra,  1832,  waived  going  to  a 
master,  and  entered  into  arrangements,  conforming  exactly  to 
the  decree  upon  the  merits. 
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Franklin  Richmond  f;.  Simeon  Dretfous. 

Under  the  Judiciary  Act  of  1789,  (ch.  20,  §  11 ,)  no  foreign  attachment  can  be  main- 
tained against  tlie  principal  defendant,  unless  be  is  an  inhabitant  of  the  District, 
wliere  the  suit  is  brought,  or  he  is  found  within  it  at  the  time  of  the  service  of  the 
process.  A  service  upon  trustees  or  garnishees  within  the  Dbtrict  is  not  sufficieBt 
to  found  a  judgment  against  the  principai. 

This  was  an  action  of  trover.  The  only  service  of  the  writ 
was  made  by  serving  Hymen  A.  Hart  of  Philadelphia,  who 
was,  at  the  time  of  the  service,  in  Newport  in  Rhode 
Island,  and  Alfred  Pratt  and  Joseph  A.  Carr,  both  of  Provi- 
dence, with  copies  of  the  same,  according  to  the  supposed 
provisions  of  the  statute  of  Rhode  Island,  regulating  foreign 
attachments,  for  the  purpose  of  attaching  the  property  of  the 
principal  defendant,  Simeon  Dreyfous  of  Philadelphia,  in 
their  hands.  The  affidavit  of  Hart,  duly  sworn  to,  was  pro- 
duced, and  the  other  two  garnishees  were  present  in  Court, 
ready  to  make  a  like  affidavit,  if  required  so  to  do.  But  the 
defendant,  Dreyfous,  interposed  a  plea  to  the  jurisdiction  of 


132  RHODE  ISLAND. 


Richmond  v.  Dreyfous. 


the  Court,  setting  forth,  that  at  the  time  of  the  pretended 
service  of  the  writ,  he  was  a  citizen  of  another  Slate  and  Dis- 
trict, and  not  a  citizen  of  the  State  or  District  of  Rhode  Island, 
nor  found  within  the  same  ;  and,  therefore,  that  there  was  do 
legal  service  of  the  writ,  according  to  the  laws  of  the  United 
States.  The  facts  stated  in  the  plea  were  admitted  to  be 
true. 

Stort  J.  The  Court  are  of  opinion,  that  the  facts  stated 
in  the  plea,  although  not  drawn  up  with  technical  propriety 
and  exactness,  constitute  substantially  a  good  defence  in 
abatement  of  the  suit.  The  Judiciary  Act  of  1789,  (ch.  20, 
^  11,)  declares,  that  "  no  civil  suit  shall  be  brought  before 
either  of  said  Courts  (of  the  United  States)  against  an  mhabi- 
tant  of  the  United  States,  by  any  original  process  in  any 
other  District  than  that,  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  the  writ." 
The  present  is  a  writ  of  foreign  attachment  or  garnishment, 
in  which  the  principal  defendant,  Dreyfous,  is  admitted  to  be 
an  inhabitant  of  Philadelphia  in  Pennsylvania  ;  and  he  was 
not  found,  nor  has  any  process  been  served  upon  him,  in  the 
District  of  Rhode  Island ;  but  the  only  service  has  been  on 
his  supposed  trustees  or  garnishees.  The  case,  therefore, 
falls  directly  within  the  statute ;  and  as  there  can  be  no  judg- 
ment against  the  principal  defendant,  there  can  be  none 
against  his  supposed  trustees  or  garnishees.  The  suit  must 
therefore  be  abated. 

Judgment  accordingly. 
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United  States 

V. 

Edward  Cutts,  Administrator  of  N.  Ltde. 

A,  owting  oertaio  five  per  cent,  slock  of  the  United  States,  boirowed  $  1960  of  B  on 
a  note  pajable  in  four  months,  and  made  an  assignment  of  the  slock,  with  a  power 
of  attomej  to  transfer  it  on  the  books  of  the  bank,  and  delivered  the  certiBcale  of 
the  slock  Id  B,  who  was  to  sell  the  slock,  if  the  debt  was  not  paid  when  doe.  A 
died  befora  the  note  became  due,  insolvent  and  indebted  to  United  Slates,  who 
claimed  a  prioritj  of  payment.  The  slock  was  never  transfetred  on  the  public 
books  during  A's  lifetime.  After  his  death  his  administrator  sold  the  slock,  and 
8|>plied  the  proceeds  to  the  payment  of  B's  debt.  It  was  held,  that  B  took  an 
eqoilable  ialeiest  by  the  assignment  in  the  stock,  notwithstanding  the  Act  of  1790, 
ch.  61,  [84,]  had  declared,  that  transfers  should  be  made  only  on  the  books  of  the 
goverament  by  the  party  m  person,  or  by  his  attorney,  and  that  the  payment  by 
the  administrator  was  not  a  misapplication  of  the  assets. 

The  Act  of  1790,  ch.  61,  [34,]  did  not  intend  to  interfere  with,  or  prohibit,  eqoilable 
titles  or  ehums  on  stock ;  but  only  to  fix  the  legal  title  between  the  goTenmieiit  and 
thehoMer. 

Stock  held  by  a  tmslee,  (and  the  holder  after  an  assignment  is  a  mere  tnislee,)  is  not 
assets  in  the  hands  of  his  administrator  or  assignees. 

JLHis  was  an  action  of  debt  on  an  official  bond,  given  by 
Lyde,  (the  intestate,)  for  the  faithful  perfonnance  of  his  du- 
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ties  as  purser  in  the  Navy.      The  parties  agreed  to  a  special 
statement  of  facts  as  follows. 

'^  It  is  agreed  that  the  defendant's  intestate  was  a  purser  in 
the  NaFj  of  the  United  States,  and  that  the  bond  mebtioned 
in  the  plaintijBT's  writ  was  given  by  the  said  Lyde  for  the 
faithful  performance  of  his  official  duties  as  such  purser. 
The  said  Lyde  died  on  the  7th  of  July,  1898,  and  in  June, 
1889,  a  balance  was  stated  by  the  accounting  officers  of  the 
Treasury  to  be  due  from  the  said  Lyde's  estate  to  the  United 
States,  of  ^  5522-08.  The  defendant  immediately  after- 
wards paid  to  the  United  States  the  sum  of  ^  3857-75,  be- 
ing the  amount  of  assets  in  his  hands,  unless  the  Court  shall 
be  of  opinion  on  the  facts  following,  that  he  had  a  further 
amount.  On  the  1st  day  of  July,  1828,  the  said  Lyde  bor- 
rowed of  Thomas  Sheafe  the  sum  of  $1960,  and  gave  his 
note  for  that  sum  to  said  Sheafe,  payable  in  four  months,  and 
also  delivered  to  said  Sheafe  a  certificate  of  five  per  cent, 
stock  of  the  United  States,  standing  on  the  books  of  the 
Bank  of  the  United  States,  at  Boston,  for  $1960,  and  exe- 
cuted and  delivered  to  him  an  instrument  of  which  the  fol- 
lowing is  a  copy :  — '  Know  all  men,  by  these  presents,  that 
whereas  I,  Nathaniel  Lyde,  of  the  United  States'  Navy,  have 
obtained  a  loan  of  Thomas  Sheafe,  of  Portsmouth,  N.  H., 
Esq.,  on  my  promissory  note,  bearing  date  this  first  day  of 
July,  1828,  for  $1960,  payable  in  four  months  and  grace 
from  the  date  hereof,  and  I  have  agreed  to  pledge  $1960  of 
United  States  five  per  cent,  stock,  redeemable  after  the  year 
1832,  belonging  to  myself,  the  certificate  whereof  has  been 
delivered  to  said  Sheafe,  previous  to  the  execution  hereof,  for 
drawing  the  payment  of  said  note.  Now  know  ye,  that,  in 
consideration  of  the  premises,  and  for  value  received,  I  do 
hereby  assign  all  my  interest  in  said  stock  to  said  Thomas 
Sheafe,  in  trust  and  for  the  purposes  aforesaid ;  and  1  do 
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authorize  and  empower  the  said  Thomas  Sheafe,  in  person  or 
by  substitute  in  bis  name,  to  sell,  assign,  and  transfer,  unto 
any  person  or  persons,  as  much  of  said  stock  as  may  be  ne- 
cessary^to  pay  whatever  may  be  due  on  said  note,  together 
with  the  necesssary  expenses  attending  the  same.     In  wit- 
ness whereof  1  have  hereunto  set  my  hand  and  seal,  the  first 
day  of  July,  A.  D.  1838.        Nathaniel  Ltde.     {SeaL) 
*^  *  Sealed,  8cc.  in  the  presence  of 
Richard  R.  Waldbon, 
W.  B.  Parker.' 
**  And  the  said  Sbeafe,  at  that  time,  made  to  said  Lyde  a 
receipt  in  the  following  words  :  — '  Portsmouth,  N.  H.,  July 
1st,  1828.      I  acknowledge  to  have  received  of   Nathaniel 
Lyde,  Esq.,  a  certificate  of  United  States  five   per  cent, 
stock  for  nineteen  hundred  and  sixty  dollars,  as  collateral  se- 
curity for  a  note  of  said  Lyde  to  me  for  that  sum,  which  cer- 
tificate is  to  be  returned  to  said  Lyde,  also  the  assignment  of 
said  stock,  whenever  said  note  is  paid. 

Thomas  Sheafe.' 
''  The  said  Lyde  died  on  the  7th  of  July,  1828.  After 
the  said  note  became  payable,  the  said  Sbeafe  applied  at  the 
office  of  discount  and  deposit  of  the  Bank  of  the  United 
States  at  Boston,  to  make  a  transfer  of  the  same,  which  was 
refused  at  said  office  on  account  of  the  death  of  the  said  Lyde ; 
and  on  the  15th  of  January,  1829,  the  said  Cutts,  as  adminis- 
trator as  aforesaid,  on  said  Sheafe's  giving  a  bond  to  indemni- 
fy him,  transferred  the  said  stock  on  the  books  of  said  office, 
to  said  Sbeafe,  in  payment  of  said  note  and  interest,  and  nine 
dollars  and  eighty  cents,  which  sum  constituted  part  of  (be 
money  paid  by  the  said  Cutts  to  the  United  States.  The 
said  Sbeafe  allowed  the  current  price  at  Boston,  for  stock  of 
that  denomination.  The  circumstances  and  amount  of  said 
Lyde's  estate  were  not  known  at  the  time  of  the  transfer. 
His  estate  has  since  been  represented  insolvent. 
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"  If  the  Court  are  of  opinion,  that  the  said  stock,  under  the 
foregoing  circumstances,  constituted  assets  in  the  hands  of  the 
said  Cutts,  as  administrator,  the  defendant  is  to  be  defaulted, 
and  judgment  rendered  for  the  sum  of  $  1664.33,  debt,  and 
costs,  in  common  form,  and  execution  to  issue.  If  otherwise, 
judgment  is  to  be  rendered  in  favor  of  the  plaintijSs  for  the 
same  sum,  to  be  levied  on  the  goods  and  chattels,  which  were 
of  the  said  Lyde,  and  which  shall  hereafter  come  to  the 
hands  of  the  said  Cutts,  as  administrator  as  aforesaid,  to  be 
administered.  It  is  understood,  that  the  defendant  is  not  to 
be  prejudiced  by  the  foregoing  statement  from  claiming  fur- 
ther allowances,  which  he  claims  to  be  equitably  due  from 
the  United  States  to  the  estate  of  said  Lyde." 

The  cause  was  argued  at  the  last  October  Term  at  Exeter, 
(N.  H.,)  in  the  absence  of  the  District  Judge,  by  Mcuan  and 
Durell  for  the  plaintiffs,  and  by  E.  Cutis  and  Bartlett  for  the 
defendant. 

For  the  plaintiffs  it  was  contended,  that  there  was  no  legal 
transfer  to  Sheafe  by  the  instrument  stated  in  the  case,  in  the 
lifetime  of  Lyde.  The  transfer  by  the  Act  of  4lh  of  Au- 
gust, 1790,  ch.  61,  (1  U.  S.  L.  112,)  could  be  made  only  on 
the  books  of  the  Treasury,  by  the  party  or  his  attorney ;  and 
this  provision  extended  to  all  subsequent  acts  respecting  the 
transfer  of  the  public  debt.  The  certificates  of  the  public 
debt  on  their  face  purport  <^  to  be  transferable  only  at  the 
bank,"  by  the  party  or  his  attorney.  If  this  be  so,  then,  by 
the  death  of  Lyde,  the  transfer  was  extinguished ;  and, 
Lyde's  estate  being  insolvent,  the  United  States  were  entitled 
to^the  statute  priority  given  to  the  government  by  law,  and 
the  administrator  had  no  right,  as  against  creditors,  to  make 
the  transfer  for  the  benefit  of  Sheafe.  The  instrument  of 
agreement  did  not  make  any  transfer  of  the  stock,  or  show 
an  intention  to  make  any  immediate  transfer.     The  words 
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are^  that  Lyde  has  agreed  to  transfer,  not  that  he  has  traDs- 
ferred.  No  iraDsfer  was  to  be  made,  until  after  the  note  became 
due,  and  was  unpaid.  And  so  the  receipt  of  Sheafe  purports. 
If  these  positions  are  correct,  then  Sheafe  had  no  lien  on  the 
stock.  The  delivery  of  the  certificate  would  not  make  any 
difference,  or  give  any  Yen  on  the  stock ;  and  the  power  given 
in  the  instrument  was  a  mere  verbal  power,  not  coupled  with 
any  interest.  There  was  no  mistake,  no  fraud,  and  no  error. 
The  parties  did  exactly  what  they  intended.  The  case,  then, 
falls  directly  within  the  authority  of  Hunt  v.  Rousmaniere^s 
Administrator,  (2  Mason  R.  244,  342;  S,  C.  3  Mason 
R,  294;  iS.  C.  8  Wheaton  R.  174;  and  1  Peters  R.  1.) 
Against  other  creditors,  in  a  case  of  insolvency,  a  Court  of 
Equity  would  not  give  any  relief.  So  it  was  held  in  Hunt  v. 
Rousmaniere.  It  would  not  overrule  the  express  provisions 
of  the  statute,  as  to  the  mode  of  transfer. 

For  (he  defendant  it  wi.s  ari^ued,  that  the  instrument  was 
not  a  mere  power  of  'attorney.  In  the  beginning,  it  is  true, 
it  is  stated,  that  Lyde  had  agreed  to  pledge,  &c. ;  but  after- 
wards it  is  expressly  stated,  that  he  does  thereby  assign  the 
stock.  It  is  a  power,  then,  coupled  with  an  interest  iu  the 
stock.  It  is  true,  that  it  was  not  a  transfer  at  law,  but  it  was 
in  equity,  and  transferred  Lyde's  interest  in  the  st{}ck  ;  and 
so  the  power  was  irrevocable,  and  survived  the  death  of  Lyde. 
A  trust  coupled  with  a  power  or  interest  survives.  (4  Dane's 
Abildg.  ch.  135,  art.  6,  ^  4,  8.)  The  intention  was  to  give 
Sheafe  a  complete  lien  on  the  stock.  The  certificate 
was  delivered  to  Sheafe,  and  no  transfer  could  be  made  on 
the  books  of  the  bank  without  delivering  it  up.  Hunt  /. 
Rousuianiere  was  a  case  of  a  mere  naked  power.  The  intestate 
remained  in  possession  of  the  vessel.  The  loan  officer,  after 
Lyde's  death,  might  properly  have  allowed  Sheafe  to  trans* 
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fer  the  stock.  The  administrator  has  done  no  more  than  his 
duty. 

The  statute  (August  4th,  1790,  ch.  60,)  as  to  transfers  is  a 
mere  regulation  between  the  government  and  the  stockhold- 
ers, with  regard  to  the  legal  interest,  and  who  shall  be 
deemed  owners,  as  between  them.  It  did  not  intend  to  touch 
any  assignments  or  transfers  between  the  holders  and  third 
persons.  Sheafe  was  an  assignee  of  a  chose  in  action,  and  as 
such  he  had  a  power  conferred  with  an  interest.  Jf heeler  v. 
fVheehy,  9  Cowen  R.  34. 

The  Administrator  might  have  been  compelled  in  equity  to 
make  this  transfer ;  and  if  so,  there  is  no  devastavit,  or  mis- 
appropriation of  the  funds. 

Stort  J.  This  cause  was  argued  fully  at  the  last  term ; 
and  entertaining,  as  I  did,  considerable  doubts  upon  it,  at  and 
after  the  argument,  it  was  continued  for  advisement  until  this 
term.  In  the  mean  time,  I  have  bestowed  no  inconsiderable 
reflection  upon  the  subject,  and  have  availed  myself  of  all 
the  information  within  my  reach,  as  I  deem  the  decision  of 
great  practical  importance. 

The  question,  upon  the  statement  of  facts,  comes  to  this, 
whether  there  has  been  any  misapplication  of  the  assets  of 
Lyde,  the  intestate,  by  his  administrator,  in  the  sale  and  ap- 
propriation of  the  five  per  cent,  stock  to  the  payment  of  the 
debt  due  to  Sheafe,  Lyde's  estate  being  insolvent,  and  the 
United  States,  in  such  a  case,  having,  under  the  statute  of 
March  3d,  1797,  (ch.  74,  ^  5,)  a  right  of  priority  of  payment 
of  all  debts  due  to  the  government  out  of  his  assets.  And 
that  depends  upon  this  farther  question,  whether  the  instru- 
ment under  which  Sheafe  claims  a  right  to  the  stock  in  con- 
troversy, and  the  deposit  of  the  certificate  with  him,  were  a 
sufficient  equitable  assignment  of  the  stock,  or  gave  a  suffi- 
cient lien  thereon  to  defeat  the  priority  of  the  United  States. 
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In  order  to  arrive  at  a  just  conclusion  upon  this  point,  it 
will  be  necessary,  in  the  first  place,  to  ascertain,  what  is  the 
true  interpretation  of  the  terms  of  the  instrument ;   and  in 
the  next  place,  what  is  the  legal  operation  of  those  terms, 
when  their  meaning  is  thus  ascertained.     The  instrument  be- 
gins by  reciting,  that  Lyde  had  obtained  a  loan  of  Sheafe  on 
a  note  dated  the  1st  of  July,  1828,  for  $  1960,  and  payable 
in  four  months  and  grace ;    and  that  Lyde  had  "  agreed  to 
pledge*^  $  1960  of  United  States  five  per  cent,  stock,  re- 
deemable after  the  year  1832,  belonging  to  himself,  the  cer- 
tificate whereof  had  been  then  delivered  to  Sheafe,  for  secur- 
ing the  payment  of  the  note  ;    and  it  then  proceeds  to  de- 
clare, that  in  consideration  of  the  premises,  he,  Lyde,  did 
thereby  '^  assign  aU  [his]  irUerest  in  said  stock  "  to  Sheafe, 
in  trust  and  for  the  purposes  aforesaid  ;    and  he  then  consti- 
tuted Sheafe  his  attorney  in  person,  or  by  his  substitute  in 
his  [Sheafe's]  name,  to  sell,  assign,  and  transfer  unto  any 
persons,  so  much  of  the  stock  as  may  be  necessary  to  pay 
whatever  may  be  due  on  the  note,  with  the  necessary  ex- 
penses.    The  intention  to  pledge  the  stock,  as  security  for 
the  note,  is  unquestionable  ;  and  in  execution  of  this  inten- 
tion, there  is  an  actual  delivery  of  the  certificate,  and  an  as- 
signment, in  appropriate  words,  of  all  his  [Lyde's]  interest  in 
the  stock,  and  an  authority  to  sell  and  transfer  the  same.     It 
is  not,  then,  the  case  of  a  mere  unexecuted  agreement  to 
pledge  the  stock  ;  nor  a  mere  naked  delivery  of  the  certifi- 
cate, as  the  sole  pledge  ;  but,  so  far  as  the  parties  could  exe- 
cute the  agreement  of  pledge,  without   an  actual  transfer  of 
the  stock  on  the  books  of  the  bank,  they  have  perfected  the 
pledge  by  an  assignment  of  the  interest,  and  a  delivery  of 
the  certificate.      The  power  of  attorney  is  not  a  mere  naked 
power,  uncoupled  with  any  interest,  according  to  the  intention 
of  the  parties  ;   but,  if  such  is  its  effect,  it  results  from  prin- 
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against  the  debtor.^  In  the  case  of  Lepard  v.  Vemotty 
(2  Yes.  &  B.  51^)  the  whole  scope  of  the  reasoning  of  Sir 
William  Grant  shows,  that  if  the  debt  had  been  assigned,  the 
power,  given  to  collect  it,  would  have  been  deemed  a  power 
coupled  with  an  interest,  and  the  assignment  a  sufficient 
appropriation  of  the  debt,  so  as  to  prevent  it  from  becoming 
a  part  of  the  assets  of  the  deceased  in  the  hands  of  his  ad- 
ministrator. 

There  is  nothing,  then,  in  the  analogies  of  the  law,  which 
prevents  a  Court  of  Equity  from  holding  the  assignment  in 
the  present  case  from  operating  as  an  equitable  appropriation 
of  the  stock,  notwithstanding  the  statute  does  not  contem- 
plate any  but  a  legal  transfer  of  the  stock,  and  directs  such 
transfer  to  be  made,  and  to  be  made  only  in  a  particular  pre- 
scribed manner.  These  analogies  show,  that  a  transfer,  void 
at  law,  may  yet  be  upheld  as  an  equitable  appropriation^ 
unless  there  be  some  prohibition  by  positive  law. 

Then,  as  to  the  authorities.  They  are  not,  perhaps,  all 
reconcilable  with  each  other  ;  but  there  is  a  sufficiently 
strong  body,  in  support  of  the  views  already  suggested,  to 
justify  the  Court  in  its  present  decision.  In  the  case  of 
United  States  v.  Vaughan,  (3  Binn.  R.  394,)  certain  shares 
in  the  bank  of  the  United  States  had  been  transferred  by  the 
holders  in  London  to  a  purchaser  there,  the  certificate  of  the 
stock  delivered  to  the  purchaser,  and  a  blank  power  of 
attorney  to  transfer  them  on  the  books  of  the  corporation  in 
America.  The  stock  was  attached  by  a  process  of  foreign 
attachment  before  any  actual  transfer  had  been  entered  upon 

1  See  Roto  v.  Dawson^  1  Ves.  R.  331 ;  MandeviUe  v.  Welch,  5 
Wheaton  R.  277,  285,  286;  Clarke  v.  Adair,  cited  by  BuUer  J.  in 
MasUr  v.  MUUr,  4  T.  R.  343 ;  Cutts  v.  Perkins,  12  Mass.  R.  206,  211 ; 
Ez  parte  Mlerson,  I  Madd.  R  53. 
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the  books  of  the  corporation.     By  the  charter  of  the  bank, 
(Act  of  1791^  ch.  84,)  it  was  provided,  that,  ^'  the  stock  of 
the    said   corporation   shall   be   assignable   and   transferribie 
according  to  such  rules  as  shall  be  instituted  in  that  behalf  by 
the  laws  and  ordinances  of  the  same ; "  and  by  a  by-law 
of  the  corporation  the  stock  was  made  transferribie  only  at 
tbe   bank  on  its  books  by  the  proprietor  personally,  or  his 
attorney.     The  argument  was,  that  under  these  circumstan- 
ces the  transfer  was   void,  and  the  attachment  good.     But 
the  court  held,  that  the  sale  and  other  proceedings  operated 
as  an  equitable  assignment  to  tbe  purchaser ;  and  that  the  at- 
tachment was  void.    There  is  an  elaborate  opinion  of  Mr.  Jus- 
tice YeateSy  from  which  I  will  quote  a  sin^e  passage  directly 
ID  point.     '^  In  what  relation,  then,"  says  he,  '^  previous  to 
a  forjnal  transfer,  did  tbe  original  contracting  parties  stand 
towafds  each  other  ?    As  bett^een  them,  it  is  concedetd,  there 
subsisted  a  certain  degree  of  equity ;  and  why  not  a  trust  ? 
B.  S.  B.  (the  holders)  ceased  to  have  a  beneficial  interest  in 
tbe  shares  of  the  bank  stock,  which  they  had  sold  at  a  fiill 
price.     It  is  true  on  tbe  face  of  the  books  they  Were  the 
nominal  stockholders ;  and   a   payment  of  the  semi-annual 
dividends  to  them  would  have  justified  tbe  directors  of  the 
bank.     But  had  the  power  to  transfer  been  revoked  by  the 
death  of  the  attorney  before  its  execution,  or  had  it  been 
consumed  by  fire,  a  Court  of  Equity  would  certainly  have  de- 
creed a  specific  execution  of  the  contract,  foe.     I,  therefore, 
view  B.  S.  and  B.  for  the  purposes  of  the  present  argumenti 
as  mere  trustees  for  the  claimants,  against  whom  a  chancellor 
would  enforce  a  specific  execution  of  their  contract  &c. ;  and 
thinking,  as  I  do,  that  the  United  States  can  have  no  claim 
on  bank  stock,  which  their  debtors  bad  sold  bond  fide^  foe,  I 
am  of  opinion,"  &c.     Mr.  Justice  Brackenridge  concurred, 
holding,  that  the  by-law  did  not  exclude  the  passing  of  an 
equitable  interest. 
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The  case  of  Quiner  v.  TAe  Marblehead  Insurance  Coni' 
pany,  (10  Mass.  R.  476,)^  is  quite  as  strong.  In  that  case 
the  charter  contained  a  clause,  that  do  transfer  of  any 
share  in  said  company  shall  be  permitted,  or  be  valid,  until 
the  whole  capital  stock  shall  be  paid  in.  One  half  only  had 
been  paid  in  ;  and  one  of  the  stockholders  assigned  his  shares 
to  a  purchaser.  These  shares  were  subsequently  attached 
by  a  creditor  of  the  stockholder  ;  and  the  main  question  at 
the  trial  was,  whether  the  creditor,  or  the  purchaser,  was 
entitled  to  the  stock.  The  Court  held,  that  the  prohibitory 
clause  was  not  intended,  as  a  general  prohibition  of  transfers, 
but  merely  to  prevent  speculation  in  the  scrip,  and  to  con- 
tinue the  responsibility  of  the  original  subscribers,  in  case  of 
loss,  beyond  the  funds  actually  vested.  The  Court  said, 
that  by  this  provision  the  transfer  could  not  be  complete,  and 
essential  to  all  purposes,  until  the  full  amount  was  paid  in  ; 
but  that  the  creditor  may  be  substituted  for  the  debtor,  and 
may  acquire  the  right,  upon  payment  of  the  residue  of  the 
subscription,  to  have  the  transfer  entered  upon  the  books ; 
and  that  in  the  case  then  before  the  court  the  purchaser  had 
the  equitable  interest  in  the  shares,  and  the  company  would 
be  justified  in  issuing  certificates  to  him. 

In  the  case  of  The  Union  Bank  of  Georgetown  v.  Laird, 
(S  Wheaton  R.  390),  the  charter  contained  a  clause,  that,  ''the 
shares  of  the  capital  stock,  at  any  time  owned  by  any  indi- 
vidual stockholder,  shall  be  transferrible  only  on  the  books  of 
the  bank,  according  to  such  rules  as  may,  conformably  to  law, 
be  established  in  that  behalf  by  the  President  and  Directors ; '' 
but  all  debts  due  to  the  bank  must  be  first  satisfied.  The 
question  was,  whether  a  creditor,  to  whom  the  shares  were 
assigned,  as  security,  was,  under  the  circumstances,  entitled  to 
a  transfer  of  the  stock  without  satisfying  the  debts  due  to  the 

1  See  also  Sai^etU  v.  Franklin  Ihstarance  Company^  8  Pick.  R.  90. 
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bank.  That  is  not  the  point  here ;  but  the  material  con- 
sideration is,  that  the  Court  in  that  case  treated  it  as  a  valid 
equitable  assignment.  '^  No  person,"  said  the  Court,  ''  can 
acquire  a  legal  title  to  any  shares,  except  under  a  regular 
transfer  according  to  the  rules  of  the  bank ;  and  if  any  per- 
son takes  an  equitable  assignment y  it  must  be  subject  to  the 
rights  of  the  bank  under  the  act  of  incorporation."  The 
same  point  was  directly  decided  in  The  President  Sfc.  of 
Bank  of  Utica  v.  Smalley,  (2  Cowen  R.  770.)  There,  the 
charter  declared,  that,  "  no  transfer  of  stock  shall  be  valid 
or  effectual  until  such  transfer  shall  be  registered  in  a  book 
or  books  kept  for  that  purpose  by  the  Directors,"  and  unless 
the  person  making  the  same  shall  previously  discharge  all 
debts  due  by  him  or  her  to  the  corporation.  The  holder 
made  an  assignment  of  shares  in  Paris,  which  was  not  regis- 
tered ;  the  question  was,  whether  it  passed,  as  between 
vendor  and  vendee,  the  interest  in  the  stock.  The  Court 
held,  that  the  transfer  was  valid  between  the  parties  without 
registration,  though  the  purchaser  must  take,  subject  to  the 
rights  of  the  bank.  The  doctrine  in  Sargent  v.  The  Frank- 
lin Insurance  Company^  (8  Pick.  R.  90,)  leads  to  the  same 
result. 

I  am  aware,  that  there  are  cases,  in  which  a  doctrine,  ap- 
parently different,  has  been  maintained.^  Those  cases  are 
susceptible  of  this  explanation,  that  the  terms  of  the  acts  of 
incorporation  were  construed  to  mean,  that  the  registration 
of  the  transfers  was  the  origination  of  the  new  title,  and  not 
merely  a  legal  completion  of  a  previous  inchoate  title. 
Several  of  those  cases  turned  upon  the  right  of  attachment 
of  creditors  according  to  the  local  laws,  which  operated  upon 


^  See  Marlborough  Manufacturing  Company  v.  SmUhj  2  Connect  R. 
579 ;  J^TewUm  v.  Bridgpori  Turnpike  Company^  3  Connect.  R.  544 ; 
Mnrlhrop  v.  Curtis,  5  Connect  R.  346 ;  Ottford  Turnpike  Company^  v. 
Bunnd,  6  Connect  R.  552. 
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the  legal  title ;  and  the  only  other  case  ^  involved  the  sole 
question,  whether  an  equitable  assignee  was  liable  for  instal- 
ments as  a  legal  stockholder ;  and  it  was  held  that  he  was  not. 

It  might  be  sufficient  to  say,  that  the  case  at  bar  involves  no 
point  as  to  the  priority  of  any  attaching  creditor,  nor  any 
question  as  to  the  legal  ownership  of  the  stock.  The  whole 
argument  turns  upon  an  equitable  interest,  and  a  lien  conse- 
quent thereon.  If  these  cases  are  not  to  be  explained 
in  this  manner,  but  turn  upon  the  more  general  principle 
already  stated,  with  all  possible  deference  to  the  learned 
Judges,  who  decided  them,  they  do  not  appear  to  me  founded 
on  as  solid  grounds,  as  those,  which  maintain  a  different  doc- 
trine. In  a  conflict  of  authority,  my  judgment  goes  with  the 
latter.  The  case  of  administrators  is  not  distinguishable  from 
that  of  assignees  in  bankruptcy.  In  each  case  the  assets  are 
bound  by  the  same  equities,  which  would  affect  the  vendors ; 
and  the  administrators  and  assignees  cannot  place  themselves 
in  a  better  situation  than  the  principal ;  but  are  bound  by  the 
same  equities,  which  bind  him.^  It  is  true,  that  where  the 
equities  of  all  the  creditors  are  equal,  a  purchaser  cannot 
entitle  himself  to  a  priority  of  satisfaction  ;  but  that  cannot 
be,  where  one  has  already  acquired  a  lien  or  equitable  title. 

Upon  the  whole,  my  judgment  is,  that  there  has  been  no 
misappropriation  of  the  assets  by  the  administrator ;  bat  that 
the  equitable  interest  in  the  stock  was  vested  in  Sheafe ;  and 
he  had  a  right  to  have  it  sold  to  discharge  the  debt  due  to 
him.  Judgment  is,  therefore,  to  be  rendered  against  the  de- 
fendant, pursuant  to  the  agreement  of  the  parties  only  for 
future  assets,  quando  acciderint. 

1  Marihorough  Manufacturing  Company  v.  Smithy  2  CoDnect  R.  579. 

8  See  MUfmrd  v.  MUford,  9  Ves.  86, 100 ;  YeiMon  v.  JIfotibon,  2  Atk. 
417,430;  EmffY.Dawson,  1  Ves.d31;  TymU  v.  Hoptj  2  Atk.  558; 
Ex  parte  Byoiy  1  Atk.  134. 
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The  Brig  George,  Joseph  Westcott  and  others, 

Claimants. 

A  mate,  sacceeding  to  the  commaod  of  the  ship  upon  the  death  of  the  master,  does 
not  thereby  lose  his  character  as  mate, ;  but  may  sue  in  the  Admiralty  for  his 
wages. 

He  is  also  entitled  to  be  cored  at  the  expense  of  the  ship,  in  the  same  manner,  at 
a  seaman.  And,  therefore,  if  he  is  put  on  shore  from  sickness  for  the  conven- 
ience of  the  ship,  his  expenses  for  medicines,  advice |  attendance,  and  board,  are 
to  bo  borne  by  the  ship-owner. 

JB  aeemt,  that  the  like  rule  applies  to  a  master. 

This  was  a  libel  for  mariner's  wages  in  the  Admiralty,  origi- 
nally against  the  vessel,  and  now  proceeding  against  the 
owners.  Upon  the  hearing  of  the  cause  in  the  District  Court, 
it  was  decreed,  that  the  libellant  was  entitled  to  wages  to  the 
amount  of  fifty-four  dollars  and  fifty  cents  and  costs  of  suit. 
From  this  decree  the  owners  entered  an  appeal  to  the  Circuit 
Court;  and  at  the  present  term  the  cause  was  argued  by 
Curtis  for  the  appellants,  and  by  NicKoU  for  the  appellee. 
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Story  J.  This  is  a  libel  instituted  by  the  libellant  in  the 
Admiralty  for  wages,  due  to  him,  as  mate  of  the  Brig  George, 
for  a  voyage  from  Boston  to  St.  Jago,  in  the  Island  of  Cuba, 
and  back  to  the  United  States.  There  is  no  dispute  as  to 
the  claim  for  wages,  the  amount  being  admitted.  But  the 
owners  bring  forward  a  claim  in  the  nature  of  a  set-off  for 
money  expended  for  the  libellant  on  account  of  his  sickness 
on  shore  at  St.  Jago.  The  items  of  the  account  are  for 
board,  washing,  apothecary's  bill,  physician's  bill,  and  wine 
supplied  for  the  libellant,  amounting  in  the  whole  to  $  74*75. 
It  is  not  denied,  that  the  expenses  have  been  incurred,  and 
paid  by  the  owners  ;  and  the  sole  question  is,  whether  they 
are  to  be  borne  by  the  owners  of  the  Brig  George,  or  by  the 
libellant,  there  having  been  a  suitable  medicine  chest  and 
medical  directions  on  board  for  the  voyage,  according  to  the 
requisitions  of  the  act  of  Congress. 

The  facts  are,  that  the  master  of  the  brig  died  at  St.  Jago, 
of  the  yellow  fever,  and  the  mate  upon  his  death,  with  the  con- 
sent and  approbation  of  the  consignee  and  the  American  con- 
sul, assumed  the  command  of  the  vessel.  The  mate  was  at  this 
time  ill  with  symptoms  of  the  same  disease ;  and,  the  vessel 
being  at  that  time  about  to  proceed  to  another  port  in  Cuba 
to  take  in  a  part  of  her  cargo,  it  was  deemed  the  most  pru- 
dent step  for  the  mate  to  go  on  shore,  both  for  his  own  relief 
and  the  safety  of  the  crew ;  and  that  the  vessel  should  pro- 
ceed to  the  other  port  under  the  command  of  the  pilot.  She 
accordingly  did  so. proceed,  and  returned  again  to  St  Jago 
after  an  absence  of  fourteen  days.  The  libellant  was  then 
on  the  recovery,  and  resumed  his  station  on  board.  But 
subsequently,  when  the  vessel  was  about  to  depart  for  the 
United  States,  it  was  deemed  most  advisable  by  the  libellant, 
and  the  consignees,  that  another  person  should  be  appointed 
master ;  and  he  was  accordingly  appointed,  and  the  libellant 
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returned  to  the  United  States  in  the  brig,  performing  only  the 
duties  and  functions  of  mate. 

It  is  not  now  controverted,  that  the  conduct  of  the  libellant 
in  going  on  shore  during  his  illness  was  wise  and  prudent, 
and  for  the  interest  of  all  concerned ;  nor  that  the  subsequent 
appointment  of  another  person,  as  master  for  the  voyage,  was 
not  equally  advisable  under  all  the  circumstances.  The 
point  of  defence,  or  rather  of  set-off,  rests  on  another  ground ; 
and  that  is,  that  as  the  mate  was,  at  the  time  the  expenses 
were  incurred,  acting  as  master  of  the  vessel,  he  is  not  en- 
titled to  be  cured  at  the  expense  of  the  ship,  but  at  his  own 
personal  expense. 

In  the  case  of  Harden  v.  Gordon  (2  Mason  R.  541,)  the 
question  of  the  liability  of  the  owners  to  pay  the  expenses 
of  curing  seamen,  who  are  taken  sick  in  the  course  of  the 
voyage,  was  largely  discussed.  It  was  there  held,  that,  by 
the  general  maritime  law,  the  expenses  of  sick  seamen  are  to 
be  borne  by  the  ship ;  and  that  in  these  expenses  are  to  be 
included,  not  only  medicines  and  medical  advice,  but  nursing, 
diet,  and  lodging,  where  these  are  necessarily  incurred ;  that 
the  Act  of  Congress  (Act  of  1790,  ch.  29,  ^  8,)  had  not 
changed  the  maritime  law,  except  so  far  as  respects  medicines 
and  medical  advice,  where  there  is  a  proper  medicine  chest 
and  medical  directions  on  board ;  and  that  the  Act  of  Con- 
gress was  inapplicable  to  cases,  where  the  seamen  are  sent 
on  shore  for  the  safety  or  convenience  of  the  sbip^  and  in  all 
such  cases  the  maritime  law  remained  in  full  force.  There 
was  some  peculiarity  in  the  circumstances  of  the  case  of 
Harden  v.  Oordon,  which  did  not  call  for  so  exact  and  de- 
terminate an  expression  of  the  opinion  of  the  Court,  as  is 
now  announced ;  but  the  whole  reasoning  of  the  Court  leads 
to  this  conclusion,  and,  indeed,  cannot  otherwise  be  main- 
tained.   I  do  not,  therefore,  go  over  the  general  doctrine, 
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being  quite  content  to  leaFS  it  upon  the  arguments  then  ad- 
duced in  its  support.  But  I  feel  bound  to  say,  that  I  have 
never,  since  that  time,  bad  the  least  inclination  to  withdraw 
from  any  part  of  that  opinion.  But  if  I  had,  it  would  rather 
be  to  enlarge,  than  limit  the  construction  favorable  to  the 
seamen.  I  then  had,  and  continue  to  have,  great  doubt, 
whether  the  Act  of  Congress  ought  to  have  been  allowed 
to  have  any  operation  as  an  exception  out  of  the  maritime 
law  ;  and  whether  the  provision  for  a  proper  medicine  chest 
was  not  merely  directory,  and  the  omission  made  penal  upon 
the  master  personally,  without  the  slightest  intention  on  the 
part  of  Congress  to  interfere  with  the  general  duties  and 
responsibilities  of  the  owners,  created  by  the  maritime  law. 
Be  this  as  it  may,  the  present  case  does  not  call  for  any  re* 
view  of  that  point. 

In  the  present  case,  if  the  mate  had  remained  in  his  sta* 
tion  as  mate,  and  the  master  had  been  living,  and  with  a 
view  to  his  own  accommodation,  and  the  convenience  of  the 
ship,  and  the  safety  of  the  crew,  he  had  been  removed  on 
shore  with  the  consent  of  the  master,  I  should  not  feel  the 
slightest  difficulty  in  saying,  that  all  the  expenses  in  question 
must  be  borne  by  the  ship.  The  attendance,  and  watching, 
and  nursing,  and  preparation  of  suitable  food,  for  sick  seamen 
on  board,  independent  of  all  other  considerations,  is  a  very 
serious  interruption  of  the  common  ship's  duty  and  business, 
and  often  imposes  hardships  upon  other  seamen,  which  may 
endanger  their  ability  to  attend  fully  to  other  duties,  and 
often  may  prove  injurious  to  their  present  health.  And  if 
a  speedy  recovery  of  the  sick  seamen,  and  the  preservation 
of  human  life  be  an  object,  (as  it  ought  ever  to  be,)  to  ensure 
a  prompt  return  to  duty,  and  a  speedy  performance  of  the 
voyage,  it  is  a  matter  of  the  highest  prudence  in  a  consider- 
ate master  to  take  every  measure  calculated   to  produce 
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these  results.  The  attendance  and  medical  advice  and  Durs- 
ingy  which  can  be  obtained  on  shore,  are  far  more  regular^ 
intelligent,  and  beneficial,  than  any,  which  can  be  obtained  on 
board  of  the  ship  amidst  the  hurried  duties  of  a  seafaring  life. 
And  the  hiring  of  new  seamen  in  foreign  ports  to  supply  the 
place  of  those,  who  are  ill,  or  die,  is  often  a  most  inordinate 
and  oppressive  charge  upon  the  owners.  Public  policy,  as 
well  as  the  ordinary  claims  of  humanity,  demands,  that  the 
interests  of  the  seamen  should  be  in  these  respects  linked  to 
those  of  the  ship ;  and,  thus,  new  means  are  furnished  to  en- 
force Christian  duties  and  Christian  responsibilities.  I  con- 
fess, that  with  these  views,  I  should  have  the  utmost  re- 
luctance to  do  away  one  jot  or  tittle  of  the  provisions  of 
the  maritime  law,  acting  so  wisely  and  beneficially  on  this 
subject.^ 

Is  there  any  thing  then  in  the  present  case,  which  takes 
it  out  of  the  ordinary  range  of  the  principles  already  stated  ? 
It  is  said,  that  the  allowance  by  the  maritime  law  belongs  to 
the  seamen  only,  and  cannot  be  claimed  by  the  master  of  the 
ship.  The  latter,  it  is  said,  stands  upon  different  grounds, 
both  as  to  rights  and  privileges,  from  them ;  and  that  his  own 
expenses  for  illness  are  to  be  borne  exclusively  by  himself. 
No  authority  is  cited  for  this  position  ;  and  I  am  not  aware, 
that  any  exists.  So  far  as  the  reason  and  policy  of  the  law 
go,  I  can  perceive  no  difference  between  the  case  of  the 
master  and  the  case  of  any  of  the  other  officers,  or  crew  of 
the  ship.  The  idterest  of  the  ship-owner  is  equally  promoted 
in  each  case  by  a  speedy  recovery  and  return  to  duty  ;  and 

the  benefit  is  even  of  a  higher  nature,  both  for  the  ship  and 

-  -   -  '         ■  ■     -  - 

1  See  Pardcflsas,  Droit  Commercial,  3  Tom.  P.  3,  tit  3,  ch.  1,  §  2, 
§  5,  p.  132 ;  Id.  p.  110 ;  Code  de  Commerce,  art  262 ;  Jacobsen's  Sea 
Laws,  B.  2,  ch.  2,  p.  144 ;  Harden  v.  Gordon^  2  Mason  R.  541,  548, 
and  the  authorities  there  cited. 
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the  voyage.  The  superintendiDg  care  and  control  of  the 
master  over  all  the  ship's  concerns  is  of  the  last  importance 
to  the  interests  of  the  owner.  It  must  be  a  sad  and  narrow 
policy,  utterly  at  variance  with  the  liberal  forecast  of  the 
maritime  law,  to  make  the  master  perpetually  halt  in  his 
duty  from  the  fear  of  incurring  unreasonable  personal  expen- 
ses, and  thus  endanger  the  solid  interests  of  the  voyage.  It 
is  much  wiser  to  leave  to  his  discretion  the  proper  times  and 
occasions,  in  which  he  may  from  illness  seek  medical  aid  and 
other  attendance  on  shore  at  the  expense  of  his  owner,  rather 
than  to  hazard  the  great  objects  of  the  voyage  upon  his  per- 
sonal sacrifices  out  of  his  own  purse  for  the  interest  of  the 
whole  concern.  If  such  a  rule  were  established  in  the  mari- 
time law,  I  should  be  bound  to  obey  it.  If  not  established, 
I  will  not  be  the  first  judge  to  introduce  it.  I  doubt  exceed- 
ingly, whether,  as  a  matter  of  mere  policy,  it  would  be  for 
the  interest  of  the  owner  to  introduce  such  a  stipulation  into 
the  contract  of  the  master,  where  the  burthen  would  be  all 
on  one  side,  and  the  benefit  all  on  the  other.  It  might  tax 
human  ingenuity  to  invent  some  other  means  in  the  course  of 
the  voyage  to  shift  the  burthen,  or  at  least  to  moderate-  the 
inequality. 

The  present,  however,  is  not  the  case  of  a  master ;  but  of 
a  mate,  who  clearly  in  ordinary  cases  is  within  the  reach  of 
the  principle.  But  it  is  said,  that,  upon  the  death  of  the 
master,  he  succeeded  to  the  post  of  master  and  ceased  to  be 
mate,  and  therefore  is  to  be  treated  altogether,  as  if  he  were 
duly  appointed  master.  I  lay  out  of  the  case  the  approbation 
and  consent  of  the  consignee  and  the  American  consul,  that 
the  libellant  should  act  as  master.  They  had  no  authority 
whatsoever  to  change  his  relation  to  the  ship.  Upon  the 
death  of  the  master,  the  mate  succeeded  to  his  place  virtute 
officiiy  by  mere  operation  of  law,  without  any  approbation  or 
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consent  of  the  consignee  or  consul.     The  law  throws  this  duty 
and  obligation  upon  him  ;  he  acts  in  the  stead  of  the  master 
in  all  cases,  where  the  latter  is  dead  or  absent.     He  does  not 
cease  to  be  mate  in  such  cases  ;  but  he  has  thrown  upon  him 
cumulatively  the  duties  of  master.     He  is  still  a  mate  acting 
as  master ;  not  master,  but  quasi  master,  with  the  same  gen- 
eral   powers   and   responsibilities   pro  hac  vice.      He   suc- 
ceeds, LfOrd  Stoufell  has  said,  as  hares  necessarius  to  the  em- 
ployment of  the  master  in  a  case  of  necessity.     We  all  know, 
that  here  a  master  is  entitled  to  sue  in  the  Admiralty  for 
his  wages.     And  in  England,  where  the  master  is  prohibited 
so  to  sue,  it  is  clearly  established,  that  a  mate  succeeding  to 
the  master  in  the  course  of  the  voyage,  from  the  death,  or  in- 
capacity, or  absence  of.  the  latter,  may  still  sue  for  his  wages, 
as   mate,  for  the  whole  of  the  voyage,  leaving  his  additional 
compensation,  as  master,  to  be  recovered  at  the  Common  Law. 
So  Lord  Stowell  decided  in  the  case  of  The  Favorite  (2  Rob. 
Rep.  232)  ;  and  that  learned  Judge  thought,  upon  principle, 
the  whole  claim  ought  to  be  recoverable  in  the  Admiralty ; 
but,  from  too  scrupulous  a  deference  to  authority  (founded 
upon  no  solid  reason),  he  waived  exerting  his  jurisdiction 
over  the  whole  claim.     But  the  authority,  there  referred  to, 
(Read  v.  Chapman^  2  Strange  R.  937,)  admits,  in  the  most 
decided  manner,  that  the  mate,  succeeding  as  master  upon  the 
death  of  the  latter,  does  not  lose  his  distinguishing  character 
as  mate.     My  opinion,  therefore,  is  upon  principle,  as  well 
as  authority,  that  the  mate  did  not  cease  to  be  mate  by  the 
death  of  the  master,  and  succeeding  to  the  command  of  the 
vessel ;  and,  retaining  his  original  character,  that  he  is  entitled 
to  all  the  privileges  annexed  to  it,  one  of  which  is  the  right  to 
be  cured  at  the  expense  of  the  ship.     I  make  no  distinction 
between  the  physician's  bill  and  the  other  charges.     Being 
expenses  incurred  on  shore,  they  are  all  equally  out  of  the 
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purview  of  the  Act  of  Congress,  and  all  equally  within  the 
principle  of  the  maritime  law.  I  give  no  opinion,  how  the 
case  would  have  been,  if  the  physician's  bill  had  been  for 
medical  advice  and  attendance  on  board  of  the  ship.  There 
is  great  force  in  the  suggestions  of  the  learned  District  Judge 
on  this  subject ;  and  I  hope  his  whole  opinion  will  appear 
in  the  Reports  in  connexion  with  the  present.^ 

It  has  been  suggested,  that  a  usage  has  prevailed  among 
merchants  in  Boston,  by  which  expenses  of  this  nature  are 
made  a  personal  charge  on  the  master,  and  not  on  the  owner, 
and  by  parity  of  reasoning,  that  the  usage  ought  to  apply  to 
a  mate  succeeding  as  master.     It  is  certainly  sometimes  us6« 
ful,  in  order  to  ascertain  what  the  law  ought  to  be,  in  new  cases 
open  for  future  decision,  to  ascertain,  what  the  customs  and 
usages  of  merchants  on  such  subjects  generally  are ;  for  such 
customs  and  usages  may  have  a  material  influence  as  to  the  rale 
which  ought  to  be  adopted.    But,  I  think,  the  usages  of  a  par- 
ticular port  or  place  can  never  be  properly  admitted  for  such 
purposes.     Much  less  are  they  admissible,  even  when  gen- 
era],  to  control  or  alter  the  settled  maritime  law.     The  most, 
that  can  ever  be  justly  allowed  to  such  customs  and  usages, 
is  to  give   them   effect,   when,  from  their  being  generally 
known,  and  invariably  used,  as  fixed  rules,  they  may  be  said 
to  constitute  a  direct  and  positive  element  of  the  particular 
^sontract.     I   have   long  thought,  that  too  much  deference 
lias  been  allowed  to  loose  and  floating  customs  and  usages  of 
this  sort,  founded  on  no  known  principle,  and  arising  more 
-often  from  ignorance  of  right,  and  mere  acquiescence,  than  from 
any  intentional  recognition  of  a  fixed  rule,     in  cases  of  this 
fiort  I  am  not  disposed  to  set  up  customs  and  usages  against 
principles  of  law ;  or  to  suffer  new  inroads  to  be  made  upon 


1  The  opinion  of  the  District  Judge  will  be  found  in  the  Appendix. 
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old  doctrines.  I  am  content  to  stand  super  antiquas  tnas ; 
and  to  go,  where  they  lead.  There  is  a  great  deal  of  sound 
sense  in  the  remarks,  which  fell  from  the  Court  on  this  sub-' 
ject,  in  the  case  of  Rankin  v.  The  American  Insurance  Compa-* 
ny  of  New  York,  (1  Hall's  R.  619,  631,  632.)  Lord  Elden 
has  expressed  considerahle  doubts,  as  to  the  propriety  of  ad- 
mitting CFidence  of  usage  to  explain  contracts ;  and  as  res  inr 
tegra,  he  declares  himself  opposed  to  it.^ 

Upon  the  whole,  my  judgment  is,  that  the  decree  of  the 
District  Court  ought  to  be  affirmed,  with  costs. 

Decree  accordingly* 


TJnitied  States  v.  Ebenezeb  Bbeed  and  othebs. 

The  revenue  or  tariff  act  of  1816,  ch.  107,  lays  a  datjr  oo  '*  loaf-fqgar  "  of  twelT» 
cents  per  poood.  Heldf  that  the  words  **  loaf-tugar "  most  be  onderstood  ac* 
cordiog  to  their  general  roeaaing  in  trade  and  commerce,  and  buying  and  sellings 
And  if,  upon  the  evidence,  it  appeared  that  loaf-eugar  meant  sugar  ui  loaveti 
then  crushed  loaf-sugar  was  not  '*  loaf-sugar  "  wiiliin  the  act. 

Role  as  to  the  construction  of  statutes  respecting  revenue. 

What  is  a  fraudulent  evasion  of  a  duly. 

Debt  on  a  duty  bond.  Plea,  tender.  Replication,  thai 
greater  duties  were  due  than  the  amount  tendered  ;  rejoinder 
and  issue  thereon. 

The  cause  .was  tried  by  a  jury,  and  at  the  trial  was  argued 
by  Dexter  for  the  defendant,  and  by  Dunlap^  District  Attor* 
ney,  for  the  United  States.  The  latter  cited  1  Peters,  Cir. 
Ct.  R.  IH.  Webster's  Dictionary,  "Loaf-sugar,"  Park*^ 
^s  R.  a06;  Id.  208,     Hardres'  R.  185.     3  Price  R.  447  ; 

1  Anderson  v.  Pitcher,  2  Bos.  &  l^uU.  R,  164, 168.  See  also  Mar<^ 
shall  on  Inaor.,  B.  1,  cL  16,  §  5,  p.  707. 
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Id.  189,  224,  229,  234.  The  former  cited  9  Wheaton  R. 
436.  1  Pick.  R.  368;  and  Grennell  v,  Swartouty  Superior 
Court  of  New  York  in  1831,  from  a  newspaper  Report. 

Story  J.,  in  summing  up  to  the  jury,  said,  The  whole 
question  in  this  case  turns  upon  the  true  construction  of  the 
Tariff  and  Revenue  Act  of  1816,  ch.  107,  as  applicable  to  the 
facts  in  evidence.  Revenue  and  duty  acts  are  not  in  the 
sense  of  the  law  penal  acts ;  and  are  not  therefore  to  be  con- 
strued strictly.  Nor  are  they,  on  the  other  hand,  acts  in  fur- 
therance of  private  rights  and  liberty,  or  remedial ;  and  there- 
fore to  be  construed  with  extraordinary  liberality.  They  are 
to  be  construed  according  to  the  true  import  and  meaning  of 
their  terms  ;  and  when  the  legislative  intention  is  ascertained, 
that,  and  that  only,  is  to  be  our  guide  in  interpreting  them. 
We  are  not  to  strain  them  to  reach  cases  not  within  their 
terms,  even  if  we  might  conjecture,  that  public  policy  might 
have  reached  those  cases ;  nor,  on  the  other  hand,  are  we  to 
restrain  their  terms,  so  as  to  exclude  cases  clearly  within 
them,  simply  because  public  policy  might  possibly  dictate 
such  an  exclusion. 

The  words  of  the  Act  of  1816,  ch.  107,  as  to  duties  on  the 
article  (sugar)  now  in  controversy  are  as  follows  :  "  On  brown 
sugar,  three  cents  per  pound ;  on  white,  clayed,  or  powdered 
sugar,  four  cents  per  pound ;  on  lump-sugar,  ten  cents 
per  pound  ;  on  loaf-sugar  and  sugar  candy,  twelve  cents 
per  pound.''  Here  is  a  description  of  four  different  varie- 
ties of  the  article ;  and  if  there  be  any  other,  not  embraced 
in  either  of  these  descriptions,  then  it  falls  within  the 
class  of  non-enumerated  articles,  and  is  liable  to  a  duty  of  fif- 
teen per  cent,  ad  valorem.  If  it  be  a  non-enumerated  article, 
then  the  sum  tendered  is  clearly  more  than  the  duty,  which  is 
payable ;  and,  therefore,  the  issue  ought  to  be  found  for  the 
defendant.  Whether  it  be  a  non-enumerated  article,  it  is  not 
now  necessary  to  decide ;    nor  has  it  been  insisted  on  at  the 
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argument.    If  it  had  been  necessary  to  decide,  I  should,  as  at 
present  advised,  incline  to  think,  though  I  desire  not  to  give 
any  absolute  opinion,  that  the  statute   meant,  in  the  actual 
enumeration,  to  include  all  kinds  and  classes  of  sugars.     And 
so  it  has  been  argued  at   the  bar ;   and  the  controversy  has 
been  narrowed  down  to  the  inquiry,  whether  this  is  to  be 
deemed  ''  white,  clayed,  or  powdered  sugar,"  or  whether  it  is 
to  be  deemed  ^'  loaf-sugar,"  within  the  meaning  of  the  act. 
That  the  sugars  in  controversy  were,  at  the  time  of  their  im- 
portation, in  form  and  appearance,  white,  clayed,  or  powdered 
sugars  ;  that  is,  that  they  were  white,  and  clayed,  and  in  pow- 
der, is  disputed  by  no  one.      The   whole   testimony   proves 
this  ;  and  the  whole  argument  admits  it.     But  on  the  part  of 
the  United  States,  it  is  contended,  that,  though  this  was  the 
form  of  the  sugar  at  tbe  time  of  the  importation,  it  was  in 
fact   British  loaf-sugar,  highly  refined,  and  that  it  had.  been 
crushed  from  the  loaves,  and  then  imported  by  the  defend- 
ants, not  fraudulently,  but  bondjide,  openly  and  without  dis- 
guise, having  been  bought  by  them  in  its  crushed  state.     And 
tbe  argument  is,  that  the  change  of  form  does  not  change  the 
thing  ;  it  is  still  loaf-sugar ;  and  the  change  of  form  is  a  mere 
evasion  of  the  act. 

The  question  then  is,  whether,  in  the  sense  of  the  act,  the 
sugar  is,  or  is  not  loaf-sugar.  The  act  enumerates  (as  we 
have  seen)  four  different  classes  of  sugar.  It  does  not  speak 
of  them  as  refined  or  unrefined,  nor  refer  to  any  particular 
quality  in  either  class.  Whatever  may  be  the  quality  of  the 
sugar  in  either  class,  whether  high  or  low,  of  the  best  or  of  the 
worst  quality,  all  pay  the  same  duty.  Nor  does  the  act  any- 
where refer  to  the  origin  or  country  of  the  sugar.  It  makes 
no  difference  whether  it  comes  from  Cuba  or  Calcutta,  from 
England  or  from  South  America.  The  classification  is  upon 
other  principles ;  in  two,  by  color  and  form ;  in  two,  by  form^ 
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or  rather  by  words  usually  descriptive  of  form.  The  first 
class  is  '^  brown  sugar,"  and  this  duty  is  equally  payable, 
whether  it  be  raw  brown,  or  refined  brown  sugar,  and  the 
testimony  is,  that  refined  sugar  is  brown  until  the  bleaching 
process  is  finished.  Here,  then,  no  other  designation  is 
given,  than  by  color.  I  speak  now  only  as  to  the  words  of 
the  act,  without  supposing,  that  the  commercial  sense  is  differ- 
ent from  the  common  import  of  the  words.  The  next  is 
^<  white,  clayed,  or  powdered  sugar.'*  It  is  stated  in  the  evi- 
dence, that  all  white  sugars  are  in  fact  clayed.  But  that  is 
not  material.  The  word,  white,  is  here  apparently  used  in 
contradistinction  to  brown,  and  we  should  probably  read  the 
clause,  white  clayed,  or  white  powdered  sugar.  The  latter 
has  reference  both  to  form  and  color,  unless,  which  will  pres- 
ently be  considered,  the  commercial  sense  differs  from  the 
common  import  of  the  terms.  The  next  class  is  "  lump-su- 
gar," which  seems  to  have  reference  to  form,  and  is  contra- 
distinguished from  the  two  former.  The  last  is  ''  loaf-sugar," 
which  seems  also  to  have  reference  to  form,  and  is  something 
different  from  brown  sugar,  white,  clayed,  or  powdered  sugar, 
and  lump-sugar.  What,  then,  is  the  specific  difference  ?  It 
is  said,  that  loaf-sugar  is,  that  sugar  which  has  once  been  in 
loaves,  however  it  may  be  now  altered  in  form ;  and  that, 
broken  up  or  crushed,  it  is  still  loaf-sugar.  The  argument 
seems  strong  ;  but  let  us  apply  it  to  the  evidence,  and  see,, 
how  it  will  then  meet  the  case.  It  has  been  stated  in  the 
evidence,  and  not  denied,  that  all  white,  clayed,  or  powdered 
sugars  are  first  put  into  the  form  of  loaves,  and  that  the  pro- 
cess is  indispensable  to  give  them  that  character.  Now,  if 
this  be  true,  what  becomes  of  this  whole  class  of  sugars. 
According  to  the  argument,  it  must  pay  a  duty  of  twelve  cents 
per  pound,  and  not  four  cents  per  pound,,  because  a  new 
change  of  form  will  not  change  the  substance  of  the  thing. 
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Again  ;  lump-sugar  is,  according  to  the  evidence  and  the 
specimen  in  Court,  in  the  same  conical  form  as  loaf-sugar ; 
why,  then,  when  it  is  broken  up,  does  it  not  pay  loaf-sugar 
duty  ?  Why,  when  not  broken  up,  does  it  not  pay  loaf-sugar 
duty  ?  Plainly,  in  the  latter  case,  because,  though  in  the 
same  form,  it  has  acquired  a  commercial  name  and  character 
different  from  that  called/'  loaf-sugar,"  which  is  adopted  by  the 
Act  of  Congress.  And  in  the  former  case,  it  has  neither  the 
name,  nor  form,  nor  character.  And  this  leads  me  to  the  re- 
mark, that,  after  all,  acts  of  this  nature  are  to  be  interpreted, 
not  according  to  the  abstract  propriety  of  language,  but  accord- 
ing to  the  known  usage  of  trade  and  business,  at  home  and 
abroad.  If  an  article  has  one  appellation  abroad,  and  anoth- 
er at  home,  not  with  one  class  of  citizens  merely,  whether 
merchants,  or  grocers,  or  manufacturers,  but  with  the  com- 
munity at  large,  who  are  buyers  and  sellers;  doubtless 
our  laws  are  to  be  interpreted  according  to  that  domestic 
sense.  But,  where  the  foreign  name  is  well  known  here,  and 
no  different  appellation  exists  in  domestic  use,  we  must  pre- 
sume, that,  in  a  commercial  law,  the  legislature  used  the  word 
in  the  foreign  sense.  I  say  nothing,  as  to  what  rule  ought  to 
prevail,  where  an  article  is  known  by  one  name  among  mer- 
chants, and  by  another  among  manufacturers,  or  the  commu- 
nity at  large,  in  interpreting  the  legislative  meaning  in  a 
Tariff  Act.  Congress,  under  such  circumstances  may,  per- 
haps, be  fairly  presumed  to  use  it  in  the  more  general,  or 
more  usual  sense,  rather  than  in  that,  which  belongs  to  a  sin- 
gle class  of  citizens.  But  this  may  well  be  left  for  decision 
until  the  very  question  arises.  I  throw  out  these  remarks 
only  with  reference  to  the  case  cited  at  the  bar  from  the 
Superior  Court  of  New  York,  a  court  certainly  of  great  abil- 
ity and  learning. 

What,  then,  is  meant  by  "loaf-sugar,"  in  a  commercial 
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sense,  by  which  I  mean,  not  merely  among  merchants,  but 
among  buyers  and  sellers  generally  in  the  domestic  trade  ? 
Has  it  any  generally  received,  uniform  meaning?  If  it  has, 
then,  that  must  be  presumed  to  be  the  meaning  adopted  by 
the  legislature  in  the  Act  of  1816.  I  agree  to  the  law  laid 
down  in  the  case  of  Two  Hundred  Chests  of  Tea,  Smith, 
Claimant,  9  Wheaton  R.  435.  That  case  was  as  fully  consid- 
ered, and  as  deliberately  weighed,  as  any,  which  ever  came 
before  the  Court.  It  was  there  laid  down,  that,  in  construing 
Revenue  Laws,  we  were  to  consider  the  words,  not  as  used  in 
their  scientific  or  technical  sense,  where  things  were  classified 
according  to  their  scientific  characters  and  properties,  but  as 
used  in  their  known  and  common  commercial  sense,  in  the  for- 
eign and  domestic  trade.  Laws  of  this  sort  taxed  things  by 
their  common  and  usual  denominations  among  the  people, 
and  not  according  to  their  denominations  among  naturalists, 
or  botanists,  or  men  of  science. 

Nor  is  there  any  thing  extraordinary  in  Congress  taking 
articles  according  to  their  colors,  or  forms,  or  any  other  pecu- 
liarity. Sometimes  the  tax  is  levied  upon  a  thing  with  refer- 
ence to  the  country  of  its  origin  ;  sometimes  according  to  its 
colors  ;  sometimes  according  to  its  predominant  component 
material ;  sometimes  in  its  raw  shape  ;  sometimes  in  its  man- 
ufactured shape  ;  and  sometimes,  with  reference  merely  to  its 
form  or  mode  of  manufacture,  or  the  vehicle  in  which  it  is. 
Thus,  by  this  very  Act  of  1816,  ale,  beer,  and  porter  in  bottles 
pay  different  duties  from  that  in  other  vessels.  Wines  are 
taxed  differently  according  to  their  origin,  as  Madeira,  Sher- 
ry, Champagne,  Burgundy  ;  and  differently,  in  some  cases, 
when  imported  in  bottles  or  cases,  from  what  they  are  in 
other  vessels.  So  raisins  in  jars  and  boxes  pay  a  higher 
duty,  than  those  in  casks.  Green  teas  pay  a  higher  duty 
than  black.     The  form  of  a  material  is  also  a  ground  for  a 
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discriminaUDg  duty.  Thus,  iron  or  steel  wire  of  certain  de- 
scriptions pays  a  duty  of  five  cents  per  pound,  and  wire  of  a 
higher  number  pays  nine  cents  per  pound.  Iron  in  bars  or 
bolts,  except  iron  manufactured  by  rolling,  pays  forty -five 
cents  per  hundred  weight ;  iron  in  sheets,  or  rods  and 
hoops,  $  2'50  per  hundred  weight ;  and  in  bars  or  bolts,  when 
manufactured  Vy  rolling,  and  in  anchors,  $1*50  per  hundred 
weight.  We  see,  that  here,  the  form  of  the  material  consti- 
tutes the  discriminating  test  of  the  duty.  Doubtless  in  many 
of  these  cases  the  descriptive  terms  indicate  the  quality ;  not 
as  quality,  but  as  being  usually  found  combined  with  a  par- 
ticular form,  or  a  particular  vehicle.  It  would  be  absurd  to 
say,  that  iron  did  not  pay  a  duty  according  to  its  form,  as  de- 
signated in  the  tariff;  and  that,  if  the  same  quality  was  im- 
ported in  bars  and  bolts^  and  in  sheets^  and  rods,  and  hoops, 
all  must  pay  the  same  duty.  So  that,  however  true  it  may 
be,  that  the  substance  may  be  the  same,  though  the  form  is 
changed,  it  does  not  follow,  that  the  form  of  the  substance 
may  not  he  the  very  ground-work  of  the  duty.  Here,  the 
duty  is  not  laid  merely  on  sugar,  which  is  the  generic  name ; 
but  a  discriminating  duty  is  laid  upon  sugar  of  certain  colors, 
in  a  certain  state,  or  having  a  particular  denomination,  or  a 
particular  form. 

It  is  true,  that  a  mere  change  of  form  will  not  authorize  a 
party  to  evade  a  law,  or  escape  from  its  penalties.  But  this 
is  a  principle,  that  requires -qualification  and  examination.  If 
(as  was  the  fact  during  the  late  war  with  England)  an  Amer- 
ican in  Canada,  intending  to  import  a  piece  of  broadcloth  into 
the  United  States  from  that  Province,  should,  for  the  purpose 
of  disguise,  put  it  nominally  in  the  form  of  a  cloak  for  his  per- 
sonal use,  it  would  not  thereby  become  his  mere  baggage,  and 
not  dutiable.  The  question  would  still  be,  whether  the  arti- 
cle was  designed  bondjlde  and  really,  or  only  colorably,  for 
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a  cloak.  If  the  latter,  then  it  could  not  escape  from  duties 
or  forfeiture.  If  the  former,  then  the  size  might  not  be  ma- 
terial. The  question  would  be  a  question  of  intent  and  fact. 
The  form  would  not  necessarily  exempt  it  from  duties  or  for- 
feiture. But  if  the  cloth  were  bond  fidt  and  in  reality  a 
cloak,  and  so  designed  for  use,  its  size  or  other  peculiarity, 
would  not  change  its  character  as  baggage.  But  such  cases 
turn  upon  very  different  considerations  from  cases  like  the 
present.  Here,  the  article  is  in  a  state  exactly  such  as  may 
be  dutiable  by  law,  under  a  particular  description.  Its  form 
is  precisely  that  indicated  by  the  law.  And  it  is  assuming 
the  whole  question  to  say,  that  the  change  of  form  is  an  eva- 
sion ofthe  act,  much  more,  that  it  is  a  fraudulent  evasion. 
If  the  legislature  has  made  the  form,  or  descriptive  appella- 
tion, the  basis  of  the  discriminating  duty,  then  the  change 
of  form  to  meet  the  discrimination  is  no  evasion,  and  no 
fraud.  The  act  gives  the  election  to  the  party,  and  he  has 
a  right  to  make  it.  He  does  that,  which  the  law  allows,  in 
the  very  manner  and  with  the  very  design  it  allows.  Besides ; 
there  is  no  pretence  to  say,  that  the  present  defendants  in- 
tended any  evasion  or  fraud.  The  District  Attorney  ex- 
pressly disclaims  any  intention  to  make  such  a  charge ;  and 
the  whole  facts  disprove  it.  The  honesty  of  the  transaction 
is  admitted  to  be  beyond  all  question.  To  constitute  an  eva- 
sion of  a  Revenue  Act,  which  shall  be  deemed,  in  point  of  law, 
a  fraudulent  evasion,  it  is  not  sufficient,  that  the  party  intro- 
duces another  article  perfectly  lawful,  which  defeats  the  poli- 
cy contemplated  by  the  Act,  or  which  supersedes  or  dimin- 
ises  the  use  of  the  article  taxed  by  the  Act.  There  must  be 
substantially  an  introduction  of  the  very  thing  taxed,  under  a 
false  denomination  or  cover,  with  the  intent  to  evade  or  de- 
fraud the  Act. 

I  have  stated  these  things  the  more  at  large,  because  the 
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cause  is  of  great  magnitude,  and  because  it  is  quite  possible, 
that  the  decision  may  deprive  a  very  meretorious  class  of  cit- 
izens of  a  protection,  which  was  supposed  to  be  given  them 
by  the  Tariff  Act  of  1816.  But  this  furnishes  no  ground 
upon  which  the  Court  can  depart  from  the  plain  meaning  of 
the  law.  It  is  a  misfortune  incident  to  all  laws,  that  they  are 
necessarily  imperfect,  and  from  human  infirmity  fall  short  of 
all  the  intended  objects.  But  in  all  such  cases  it  is  the  busi- 
ness of  legislation,  and  not  of  Courts  of  justice,  to  correct  the 
evil.  We  are  to  administer  the  laws,  and  not  to  make  them. 
Let  us,  then,  apply  the  doctrines  above  stated  to  the  facts 
of  the  case.  The  testimony  contains  very  few  discrepancies  ; 
and  few  that  have  been  deemed  of  much  importance  at  the 
argument.  Upon  one  point,  however,  the  testimony,  as  well 
of  the  government  witnesses,  as  of  those  of  the  defendants, 
entirely  agrees  ;  and  that  is,  that  '^  loaf-sugar  "  in  a  commer- 
cial sense  in  the  common  business  of  life,  in  buying  and  sel- 
ling, means  sugar  in  loaves.  The  name  doubtless  carries,  in 
some  degree,  an  implication  of  quality,  arising  from  the  fact, 
that  quality  is  usually  associated  with  form  ;  but  the  designa- 
tion is  primarily  derived  from,  and  depends  upon  the  form. 
All  the  witnesses,  whether  merchants,  or  refiners,  or  grocers, 
or  confectioners,  have  spoken  pointedly  to  this  fact.  All  of 
them  say,  that  the  sugar  in  controversy,  in  the  form,  in  which 
it  was  imported  (crushed  sugar),  is  not  known  as,  or  even 
called,  "  loaf-sugar."  Whatever  may  be  its  quality,  it  is  still 
not  "  loaf-sugar,"  for  it  wants  the  form.  A  contract  to  buy  or 
sell  ^Moaf-sugar"  would  not  be  strictly  complied  with  by  a 
delivery  of  sugar  in  this  state.  It  must  be  in  loaves.  Now, 
if  this  be  the  posture  of  the  evidence,  and  it  is  not  questioned, 
what  is  the  result  ?  The  Act  must,  upon  the  principles  already 
stated,  be  interpreted  in  a  commercial  sense.  And  if  this  be  not 
^'loaf-sugar"  in  that  sense,  the  defence  is  established,  and  the 
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Uniled  Stales  have  failed  to  sustain  their  suit.  I  do  not  well 
know,  how  to  put  the  case  in  any  other  form  to  the  jury. 
The  question  is,  whether,  iu  point  of  fact  the  sugar  in  con- 
troversy is,  or  19  not  loaf-sugar  in  a  commercial  sense  ;  and 
as  the  jury  decide  this,  the  issue  is  for  the  defendants  or  for 
the  plaintiffs. 

Verdict  for  tht  deJendatUt. 


United  States  v.  John  M.  Thompson. 

Id  nn  indicliMDl,  IbuDded  oa  Ihe  Crimsi  Act  of  1790,  ch.  86,  §  13,  br  u  «a- 
deivour  to  roinniil  >  nvoll,  and  Tor  caoGfling  iba  mMiei  of  (he  ihip  OD  Uw  high 
■cu,  ii  ii  not  necesiary  10  allrg«,  ihal  ibe  mailer  wu  ai  ilw  lime  la  ibe  peace  of 

A  cooper  of  ihe  ship  ia  a  leBimnn  wiihin  the  proviiions  of  ihe  Act. 

The  Jtiiiidtciion  lo  iiy  Ihe  olTeDce  aiiachei  undei  ihe  Sih  lectioo  of  the  Act  of 
17B0,  ch.  36,  lo  the  Dialricl  iuio  which  Uie  oBender  ia  firal  brought,  or  in  which 
be  ii  appreliGDded,  in  ihe  aliemniive.     So  thai  the  trial  ma;  be  in  eiiher  Dlatriet 

An  endeaTour  lo  comnill  a  revolt  loay  be  complele,  ai  an  oBeuce  wiibia  Ibe  Ad,  bj 
ltirrib|f  up,  or  eocouragiog,  or  combioiD^  wilfa  tjiy  olhen  of  Ihe  crew  lo  produce 

A  canGDemeiil  of  ihe  mailer  m»y  be  complele  wiihin  the  Act,  hy  any  moral,  aa  welt 
aa  by  a  phyiical  leiirainl  of  ihe  maaler,  which  pravaou  hii  free  movemeali  ami 
command  of  the  ihlp.  But  it  must  in  either  caie  bo  an  illegal  realraint  {  far  it 
ii  not  IQ  oSence  for  Ihe  leameii  to  confine  the  mailer  for  a  jualifiable  cause,  or 
in  JDiliGable  aelf-dafeuce. 

Indictment  for  an  endeavour  oo  the  high  seas  to  commit  a 
revolt  on  board  of  the  ship  Maine  by  the  defendant,  who 

"--;ed  to  be  a  seaman  on  board ;  second  Count,  for  con- 

i  master  of  the  said  ship  ;  against  the  Crimes  Act  of 
.  36,  ^  12.     Plea,  not  guilty. 

I  trial  it  appeared  in  evidence,  that  the  ship  was  a 
ip  belonging  to  American  citizens,  and  the  defendant 
as  cooper  for  the  voyage.     It  appeared  by  the  ship- 
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ping  articles  signed  by  the  defendant,  that  the  agreement  was 
between  the  "  owners,  master,  and  mariners  of  the  ship." 
It  began  by  stating,  ''  In  consideration  &&c.,  we,  the  said  sea- 
men and  mariners  will  perform  a  whaling  voyage  &c.,  prom- 
ising to  do  and  perform  the  duty  of  seamen  as  required  by 
the  master  by  night  and  by  day  on  board  of  the  said  ship.'' 
It  was  proved  by  witnesses,  that  the  cooper  in  such  voyages, 
besides  coopering,  is  required  to  band  sails,  reef,  steer,  stand 
watch,  and  do  other  ship's  duty  of  seamen  on  board.  The 
offences  were,  if  at  all,  committed  in  August,  1830.  The 
vessel  arrived  at  Stonington  in  Connecticut  from  the  voyage, 
on  Friday,  the  8th  of  February,  1832 ;  and  from  thence 
sailed  to  New  Bedford,  and  arrived  there  on  Monday  follow- 
ing. The  defendant  was  then  arrested  and  committed  for 
trial. 

Bassett  (of  New  Bedford)  for  the  defendant,  contended, 
1.  That  a  cooper  was  not  a  seaman  within  the  meaning  of 
the  Act  of  1790.  2.  That  the  indictment  was  not  found  in 
the  proper  jurisdiction,  but  ought  to  have  been  in  Connecti- 
cut, where  the  ship  first  arrived.  3.  That  it  was  not  alleged 
in  the  indictment,  that  the  master  at  the  time  of  the  offence 
was  in  the  peace  of  the  United  States.  4.  That  the  master 
is  not  alleged  in  the  indictment  to  be  an  American  citizen. 

Dunla'p^  District  Attorney  for  the  United  States,  on  the 
first  point,  cited  1  Ld.  Raym.  632. 

Stort  J.  As  to  the  first  objection,  it  appears  to  us  wholly 
unfounded.  A  '^cooper"  is  a  seaman  in  contemplation  of 
law,  although  he  has  peculiar  duties  on  board  of  the  ship. 
He  is  so  treated  in  the  shipping  articles  ;  and  he  is,  like 
common  seamen,  bound  to  do  ordinary  ship's  duty,  such  as 
standing  watch,  assisting  in  navigation,  handing  sails,  &c. 
He  receives  an  extraordinary  compensation  for  his  duties  as 
cooper,  not  as  superseding  but  as  adding  to   the   common 
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seaman's  duties.  A  cook  and  steward  are  seamen  in  the 
sense  of  the  maritime  law,  although  they  ha?e  peculiar 
duties  assigned  them.  So  a  pilot,  a  surgeon,  a  ship- 
carpenter,  and  a  boatswain,  are  deemed  seamen,  entitled  to 
sue  in  the  Admiralty.^  As  to  the  second  objection,  the  lan- 
guage of  the  Crimes  Act  of  1790  (ch.  36,  ^  8,)  is,  that 
**  the  trial  of  crimes  committed  on  the  high  seas,  or  in  any 
place  out  of  the  jurisdiction  of  any  particular  State,  shall  be 
in  the  District,  where  the  offender  is  apprehended,  or  into 
which  be  shall  first  be  brought."  The  provision  is  in  the 
alternative  ;  and  therefore  the  crime  is  cognizable  in  either 
district.  And  there  is  wisdom  in  the  provision  ;  for  other- 
wise, if  a  ship  should,  by  stress  of  weather,  be  driven  to  take 
shelter  temporarily  in  any  port  of  the  Union,  however  dis- 
tant from  her  home  port,  the  master  and  all  the  crew,  as  well 
as  the  ship,  might  be  detained,  and  the  trial  be  had  far  from 
the  port,  to  which  she  belonged,  or  to  which  she  was  des- 
tined. And  if  the  offender  should  escape  into  another  Dis- 
trict, or  voluntarily  depart  from  that,  into  which  he  was  first 
brought,  he  would,  upon  an  arrest,  be  necessarily  required  to 
be  sent  back  for  trial  to  the  latter.  Now,  there  is  no  peculiar 
propriety,  as  to  crimes  committed  on  the  high  seas,  in  assign- 
ing one  District  rather  than  another  for  the  place  of  trial, 
except  what  arises  from  general  convenience  ;  and  the  pres- 
ent alternative  provision  is  well  adapted  to  this  purpose.  As 
to  the  third  and  fourth  objections,  they  do  not  appear  to  the 
Court  well  founded.  The  statute  contains  no  descriptive 
words,  that  the  master  shall  be  in  the  peace  of  the  United 
Slates,  or  shall  be  a  citizen  of  the  United  States  at  the  time, 
when  the  offence  is  committed;  and  it  is  not  generally  neces- 


1  See  Boss  v.    fValker,  2  Wilson  R.  264;    fFheder  v.  Tkon^sorir 
I  Str  R.  707 ;  iJogy  v-  King,  2  Sir.  R.  858- 
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sary  to  aver  more  facts  than  are  sufficient  to  constitute  the 
offence  in  the  terms  of  the  statute.  But  these  objections,  if 
they  are  well  founded,  are  open  upon  the  record  upon  a  mo- 
tion in  arrest  of  judgment.  Objections  overruled. 

Afterwards,  in  summing  up  to  the  jury,  the  opinion  of  the 
Court  was  delivered  as  follows. 

Story  J.     The   indictment   contains   two  counts.      The 
first  is  for  an  endeavour  to  commit  a  revolt  on  board  the  ship. 
Without  pretending  to  enumerate  all  the  cases,  which  may 
constitute  such  an  offence,  it  is  sufficient  to  say,  with  reference 
to  the  facts  of  the  present  case,  that  a  mere  disobedience  of 
orders  by  a  seaman  without  encouraging,  or  aiding,  or  co- 
operating with  others  in  the  same  act,  is  not  an  endeavour  to 
commit  a  revolt.     An  endeavour  to  commit  a  revolt  may  be 
cooiplete,  not  merely  by  stirring  up,  encouraging,  or  combin- 
ing with  others  of  the  ship's  crew  to  produce  a  general  diso- 
bedience of  all  orders ;  but  also  by  stirring  up,  encouraging, 
or  combining  with  any  one  or  more  of  the  crew  to  produce  a 
deliberate  disobedience  to  any  one  lawful  order  of  the  master 
or  other  officers  ;  for  to  this  extent  it  is  an  endeavour  to  com- 
mit a  mutiny,  and  to  overthrow  the  lawful  authority  of  the 
master  and  officers.     But  there  must  be  a  clear  intent  to  pro- 
duce such  a  revolt ;  and  not  merely  gross  or  insolent  lan- 
guage used  by  the  party,  which  may,  undesignedly,  encour- 
age others  to  such  disobedience. 

The  other  count  is  for  confining  the  master  of  the  ship. 
This  may  be  by  a  moral  or  a  physical  restraint,  by  threats  of 
violence  with  a  present  force,  which  restrains  the  master  from 
his  freedom  of  movement  or  command  in  his  ship,  or  by. 
physical  restraint  of  his  person.  In  the  present  case,  the  de- 
fendant seized  the  master  and  held  him  back  against  the 
ship's  rail,  against  his  will.     This  is,  therefore,  in  the  sense  of 
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the  Act,  a  clear  case  of  confinement  of  the  master ;  and  it 
matters  not,  whether  it  was  for  a  long  or  a  short  time,  for  a 
minute,  or  for  an  hour,  or  a  day.  The  law  looks  to  the  fact, 
and  not  to  the  duration  of  the  confinement.  But  every  con- 
finement is  not  an  ofi^ence  within  the  Act.  It  must  be  an 
illegal  confinement  or  restraint.  If  the  master  is  about  to  do 
an  illegal  act,  and  especially  to  do  a  felony,  a  seaman  may 
lawfully  confine  or  restrain  him.  So  a  seaman  may  confine 
the  master  in  justifiable  self-defence.  If  the  master  assault 
him  without  cause,  he  may  restrain  the  master  with  so  much 
force,  and  so  long,  as  is  necessary  for  this  purpose.  And,  if 
he  is  suddenly  seized  by  the  master,  and  without  any  inten- 
tion of  restraining  him  of  his  liberty,  from  the  mere  impulse 
of  nature,  he  takes  hold  of  the  master,  to  prevent  any  injury, 
for  an  instant,  only,  and  as  soon  as  he  may,  he  withdraws  the 
restraint,  so  that  the  act  may  be  fairly  deemed  involuntary, 
it  might  not,  perhaps,  be  deemed  an  offence  within  the  Act, 
even  though  the  seizing  by  the  master  was  strictly  justifiable ; 
for  the  will  must  co-operate  with  the  deed.  But  if  the  seiz- 
ing by  the  master  be  justifiable,  and  he  does  not  exceed  the 
chastisement,  which  he  is  by  law  entitled  to  inflict,  then  the 
seaman  cannot  restrain  him,  but  is  bound  to  submit ;  and  if 
he  does  hold  the  master  in  personal  confinement  or  restraint, 
it  is  an  offence  within  the  statute.  It  is  for  the  jury  to  say, 
how  far  the  facts  bring  the  case  within  the  law  thus  laid  down. 
Verdict,  guilty  on  the  second  county  not  guilty  on  the  Jirst. 
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Joseph  Hoxie  v,  Jesse  Carr  and  others. 

All  persons  in  interest  must  be  made  parties  to  proceedings  in  Equity  before  a 
decree. 

The  mortgagees,  under  a  convejrance  made  before  the  filing  of  a  Bill  in  Equity  m 
relation  to  the  premises  mortgaged,  should  be  made  parties  ;  as  shoold  also  the 
mortgager ;  but  tlieir  omission  is  no  necessary  cause  of  abatement  of  the  suit. 

The  abatement  of  a  suit  in  Equity  is  merely  an  interruption  to  the  suit,  suspending 
its  progress,  until  new  parties  are  brought  before  the  Court. 

Where  there  is  a  transfer  of  interest  pendente  lite,  a  supplemental  Bill  may  be  filed 
by  or  against  the  purchasers. 

Cre<fitor8  are  not  necessary  or  proper  parties  generally  in  a  Bill  between  partners  to 
wind  up  the  partnership  concerns. 

In  the  absence  of  fraud  and  bi'each  of  trust,  propwty  purchased  with  partnership 
foods  does  not  of  necessity  become  partnership  property,  if  that  is  not  the  mten- 
tion  of  the  parties. 

The  circumstance,  that  the  payment  for  property  purchased  has  been  made  out  of  the 
partnership  funds,  especially  if  the  property  be  necessary  for  the  ordbaiy  opera- 
tions of  the  partnership,  and  be  actually  so  employed,  in  the  absence  of  control- 
ling circumstances,  will  be  decisive,  that  it  was  intended  to  be  held  as  partnership 
property. 

Upon  a  dissolution  of  a  partnership,  each  partner  has  a  lien  upon  the  efihcts,  as  well 
for  his  own  indenmity  against  the  Joint  debts,  as  for  his  proportion  of  the  surplus ; 
but  the  creditors  of  the  partnership,  as  such,  have  no  lien  upon  the  partnership 
efileets  for  their  debts. 
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Where  real  estate  is  purchased  for  partoersbip  purposes,  and  on  partnership  account, 
let  the  legal  title  be  vested  in  whom  it  may,  as  where  the  conveyance  is  taken  to 
the  partners  as  tenants  in  common,  it  will,  in  Equity,  be  deemed  partnership 
property,  and,  like  other  effects,  personal  estate ;  and  the  partners  are  the  cestuu" 
que  trust.  But  a  Court  of  Law  must  view  it,  in  general,  only  according  to  the 
legal  title. 

BembUy  that  as  between  the  executor  or  administrator  of  a  deceased  partner  and 
his  heir  or  devisee,  it  is  considered,  in  Equity,  as  personalty. 

Rules  as  to  the  creation  of  resulting  trusts. 

SetnbU,  that  Uie  exception  in  the  Statute  of  Frauds  in  England  and  Massachusetts, 
as  to  resulting  trusts,  is  merely  affirmative  of  the  general  law,  and  does  not  create 
a  saving  of  resulting  trusts,  which  would  otherwise  have  been  cut  off,  unless  in 
writing.  Accordingly,  in  Rhode  Island,  where  the  Statute  of  Frauds  contains  no 
such  exception,  resulting  trusts  are  ou  the  same  footing  as  in  England  and  Massa- 
chusetts. 

Where  purchasers  of  real  estate,  at  the  time  of  their  purchase,  have  actual  or  con- 
structive notice,  that  it  was  partnership  property,  it  will  be  chargeable  in  their 
hands  with  the  payment  of  the  partnership  debts,  even  though  they  have  no  notice 
of  the  existence  of  these  partnership  debts.  If  they  have  no  notice,  that  it  was 
partnership  property,  they  are  exonerated  to  the  extent  of  the  purchase-money 
already  paid  by  them  ;  and,  so  far  as  the  purchase-money  has  not  been  paid,  that 
is  a  substituted  fund,  chargeable  in  their  hands  with  the  same  borthens  as  the  real 
estate. 

Circumstances  under  which  notice  will  be  implied. 

This  was  a  Bill  in  Equity  framed  with  a  double  aspect.  It 
stated  a  partoersbip  between  Joseph  Hoxie  the  plaintiff,  and 
Simon  Reynolds  one  of  the  defendants,  in  the  manufacture  of 
cotton  cloths,  under  the  firm  of  the  West  Greenwich  Manu- 
facturing Company ;  and  the  possession  and  purchase  of  cer- 
tain real  estate,  including  the  factory,  and  other  appendages, 
out  of  the  joint  funds  of  the  partnership,  which  were  occu- 
pied, used,  and  improved,  for  the  benefit  of  the  partnership  ; 
a  dissolution  of  the  partnership  in  March,  1826,  with  large 
debts  owing  by  the  company  ;  a  parol  contract  for  the  sale 
by  Reynolds  to  Hoxie  upon  certain  conditions  of  all  his 
share  in  the  partnership  property,  and  a  part-performance  in 
June  following  of  the  conditions  of  the  contract  of  sale  on 
the  part  of  Hoxie,  and  an  ofi^er  to  perform  the  residue ;  a 
possession  of  the  premises  under  the  sale  by  Hoxie ;  a  sub- 
sequent sale  by  Reynolds  to  Nathan  Carr  and  Jeye  Carr 
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(two  of  the  defendaots)  of  bis  share  in  the  real  estate  afore- 
said ;  which  last  sale  it  charges  to  be  fraudulent,  and  with 
notice  of  Hoxie's  contract,  and  with  intent  to  defraud  credi- 
tors ;  and  it  charges  a  subsequent  payment  by  Hoxie  of  a 
large  part  of  the  partnership  debts  ;  and  the  insolvency  of 
Reynolds.  It  then  prays  for  a  specific  performance  by  Rey- 
nolds, and  a  conveyance  by  his  grantees  according  to  his 
contract  with  Hoxie^  and  for  an  injunction  be.  ;  or,  if  that 
cannot  be  done,  it  prays  for  an  account  of  the  partnership 
debts,  and  that  the  real  estate  may  be  charged  with  the 
amount ;  and  for  further  relief. 

The  answers  admitted  the  partnership  ;   denied  the  con- 
tract of  sale  to  Hoxie,  and  part-performance  ;  and  asserted 
that  the  conveyance  to  the  defendants,  the  Carrs,  was  bond 
JldSy  and  without  notice ;  and  that  the  real  estate  so  sold  was 
not  partnership  property  ;    but,  though  paid  for  out  of  the 
partnership  funds,  was  purchased  and   held   by  the  partners 
as  tenants  in  common,  and  not  otherwise.     The  owners  also 
admit   tho   possession  by   Hoxie,  but  insist  that  it  was  by 
wrong,  and  not  by  contract.     The  answer  of  Reynolds  also 
asserted,  that  Hoxie,  in  December,  1827,  (before  the  filing  of 
bis  bill)  had  mortgaged  to  certain  persons  (Hopkins,  Arnold, 
and  Briggs)  the  half  of  the  premises  asserted  to  be  bought 
of  him,  whereby  Hoxie  was  now  disabled  to  perform  the 
contract  set  up  by  him.     Other  matters  not  now  material  to 
be  mentioned  occurred  in  the  answer  of  one  of  the  defend- 
ants, Nichols. 

By  a  supplementary  answer,  the  defendants  further  al- 
leged, that  since  the  commencement  of  the  suit  and  the  filing 
of  the  answers,  viz.  in  July,  1830,  Hoxie  had  executed  a 
conveyance  to  one  A.  Hopkins  of  all  the  right,  title,  in- 
terest, and  claim,  which  he  had  in  the  premises  in  the  Bill 
mentioned ;  and  also,  that  the  sheriff's  sales  of  two  of  the 
lots  of  the  real  estate  in  the  Bill  mentioned,  had  been  made 
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under  executions  against  Hoxie.  The  Bill,  so  far  as  it 
respects  Amos  Reynolds,  to  whom  one  lot  of  the  real  estate 
in  controversy  was  conveyed,  was  dismissed,  since  he  has 
never  been  made  a  party  by  the  service  of  any  process  upon 
him. 

The  general  replication  having  been  filed,  and  evidence 
taken,  the  cause  came  on  to  be  argued  upon  the  merits ;  and 
at  the  argument  the  following  points  were  presented  for  the 
consideration  of  the  Court. 

First,  whether  it  was  competent  for  the  plaintiff  to  main- 
tain his  bill  after  the  mortgage  made  by  him  as  stated  in  the 
original  answers  ;  and  if  it  was,  whether  the  conveyances, 
pendente  ZtVe,  do  not  abate  the  suit. 

Secondly,  whether  the  parol  contract  by  Reynolds  with 
Hoxie  for  a  sale,  was  sufficiently  established  in  point  of  fact; 
and  if  so,  whether,  in  point  of  law,  the  party  under  the 
circumstances  was  entitled  to  a  decree  for  a  specific  per- 
formance. 

Thirdly,  whether  the  real  estate  would,  under  all  the  cir- 
cumstances, be  deemed  partnership  property,  since  the  con- 
veyances thereof  were  to  the  partners,  as  tenants  in  common ; 
and  if  it  was  to  be  deemed  partnership  property,  whether  the 
plaintiff  was  entitled  to  any  relief  against  the  present  defend- 
ants, who  were  purchasers. 

Richard  TV,  Greene  and  J.  Whipple^  for  the  plaintiff,  and 
J.  L,  Tillinghast  and  N.  Searle,  for  the  defendants. 

Story  J.  This  cause  has  been  most  fully  and  elaborately 
argued  upon  all  the  points,  and,  since  he  is  now  no  more,  I 
may  be  permitted  to  say  (what  I  should  feel  compelled  to 
suppress  in  regard  to  the  living)  by  one  of  my  brethren,^ 
whose  loss  we  all  deplore,  with  the  consummate  skill  and 
profound  learning,  which  always  distinguished  him. 


1  Mr.  Searle  is  here  alluded  to  by  the  Court 
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As  to  the  first  question,  I  tbink,  that  the  objection  is  well 
founded  in  principle,  though  not  to  the  extent  of  the  line  of 
the  argument.     It  is  impossible,  that  a  decree  can  be  made 
in  favor  of  the  plaintiff  to  bind  the  mortgagees  under  the 
conveyance  made  before  the  bill  filed,  unless  they  are  made 
parties.     They  have  an  interest,  which  cannot  be  overlooked 
by  the  Court,  not  wholly  displacing  that  of  the  plaintiff,  who, 
as  mortgager,  still  retains  an  interest,  but  concurrent  with  it. 
It  would  be  bard  upon  the  defendants  to  compel  them  to  go  on 
to  a  decree,  which,  wheiher  in  favor  of  or  against  them,  would 
still  not  be  binding  on  the  mortgagees.     The  latter,  in  every 
possible  aspect  of  the  case,  have  an  interest  in  the  matter 
of  the  bill,  whether  it  be  viewed  as  a  bill  for  a  specific  per- 
forcnance,  or  a  bill  for  a  settlement  of  the  partnership  ac- 
counts, and  a  charge  upon  the  real  estate.     Suppose  there 
should  be  a  decree  charging  the  estate,  as  partnership  property, 
with  the'  partnership  debts,  bow  could  the  Court  proceed  to 
decree  a  sale  to  satisfy  those  debts,  unless  the  mortgagees 
were  made  parties  ?     The  general  rule,  that  all  persons  in 
interest  must  be  made  parties  before  a  decree,  is  clearly  ap- 
plicable to  the  present  case.     But  the  omission  of  such  par- 
ties is  no  necessary  cause  of  abatement  of  the  suit.     That 
can  arise  only  from  matters  subsequent  to  the  bill.     It  may 
be  ground,  at  the  hearing,  for  a  dismission  of  the  bill  without 
prejudice  for  want  of  proper  parties,  or  for  an  order,  that 
the  bill  shall  stand  over  to  make  new  parties,  with  leave  to 
file  a  supplemental  bill.^ 

As  to  the  conveyance  of  the  plaintiff,  as  well   as   the 

I 

1  See  Cooper,  Equity  Plead,  ch.  1,  §  4,  pp.  63,  64,  73,  74,  75  ;  Id. 
ch.  .3,  §  4,  p.  214 ;    Goodwin  v.  Goodwin,  3  Atk.  R.  370 ;   ffhitcomb  v. 
Mtnchinj  5  Madd.  R.  91 ;  Foster  v.  Dtaam^  6  Madd.  R.  59 ;   Bishop  qf 
WtnehuUr  v.  Beooer,  3  Yes.  R.  314. 

VOL.  VI.  23 


178  RHODE  ISLAND. 


Hozie  V.  Cbit  et  «/. 


sheriff's  deeds  executed  pendmte  lite,  if  tbey  bad  dispos- 
ed of  all  the  rights  of  the  plaiDtiff,  there  would  certainly 
have  been  ao  end  to  his  bill  for  a  total  defect  of  merits ;  for 
it  is  very  clear,  that  no  party  can  stand  before  the  Court  for 
.  a  decree^  who  has  no  farther  interest  in  the  suit,  either  formal 
or  real.^  And  where  the  interests  of  new  parties  intervene, 
pendente  lite^  having  derivative  titles  under  the  plaintiff,  there 
the  suit  may  abate  or  become  defective  ;  ^  though  it  would, 
or  might  be  different  in  the  case  of  derivative  titles  under  the 
defendant,  pendente  lite.^  But  the  nature  of  an  abatement 
in  Equity  seems  to  have  been  misunderstood  at  the  argument. 
It  is  not,  necessarily,  a  destruction  of  the  suit,  like  an  abate- 
ment at  law,  where  a  judgment,  quod  cassetur,  is  entered. 
It  is  merely  an  interruption  to  the  suit,  suspending  its  pro- 
gress, until  the  new  parties  are  brought  before  the  Court ; 
and  if  this  is  not  done  at  a  proper  time,  the  Court  will  dis- 
miss the  suit.'*  But  in  any  case  of  a  purchase,  or  transfer  of 
interest,  pendente  lite,  the  proper  parties  may  be  brought  be- 
fore the  Court.'^  So  that  the  question  is  brought  to  this, 
whether  the  present  cause  shall  stand  over  for  the  purpose  of 

1  Cooper,  £q.  Plead,  ch.  3,  §  2,  p.  166 ;  Id.  §  3,  p.  196 ;  Id.  §  4,  pp.  210, 
211, 212.  Harris  v.  PoUard,  3  P.  Wms.  348.  Bmjidd  v.  SaUm/ons^ 
9  Ves.  R.  76. 

9  Cooper,  Eq.  Plead,  ch.  1,  §  4,  pp.  63, 64,  76,  77.  1  Cooke's  Bank. 
Laws,  ch.  14,  f  3,  p.  558,  (4th  edition.)  ffiUiams  v.  Knder,  4  Ves.  R. 
387. 

8  Bishop  of  Winchester  v.  Paine,  11  Ves.  R.  194.  Metcalfe  v.  Pulver- 
loft,  2  Ves.  &  B.  R.  199. 

*  Cooper,  Eq.  Plead,  cb.  1,  §  4,  pp.  63,  64,  74  -  77.  Broum  v.  Higdeny 
1  Atk.  R.  291.  mUiams  v.  Kinder,4  Ves.  R.  387.  1  Hovenden  SuppL 
p.  344,  note  to  case  4  Ves.  R.  387.  Jhion.  1  Atk.  R.  89.  Ibid.  263,  and 
note  of  Sanders. 

5  Cooper,  Eq.  Plead.,  ch.  I,  §  4,  pp.  76,  77.  Merewether  v.  Melish,  IS 
Ves.  R.  161. 
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allowing  a  supplemental  bill  to  be  filed  by  or  against  the  pur- 
chasers.    If  the  plaintiff  has  any  interest  remaining  in  the 
suit,  or  is  a  proper  party  in  Equity  to  give  effect  to  any  de- 
cree in  the  premises,  affecting  the  purchasers,  I  am  clearly 
of  opinion,  that  this  should  be  done  to  save  expense  and  fur- 
ther litigation.    And  upon  looking  at  the  bill,  I  do  not  well  see, 
bow  it  can  be  doubted,  that  the  plaintiff  is  a  necessary  party, 
since  he  has  a  residuary  interest  in  settling  the  partnership 
concerns  under  either  aspect  of  the  bill.     So  far  as  the  bill 
goes  for  a  specific  performance,  the  title  of  the  purchasers  of 
the  real  estate  is,  or  may  be  materially  concerned  ;  for  it  may 
be  made  valid,  or  otherwise,  at  least  as  to  some  of  the  pur- 
chasers, according  to  the  event  of  the  suit.      And,  so  far  as 
it  regards  the  other  point,  of  the  real  estate  being  subject  to 
partnership  debts,  they  are  all  interested  in  the  ultimate  set- 
tlenoent  of  the  accounts,  and  the  ascertainment  of  the  amount 
of  the  charges,  if  any,  of  the  partnership  debts  on  the  real 
estate.     How  is  an  account  to  be  taken,  unless  both  partners 
are  brought  before  the  Court  ?     And  how  can  the    plaintiff 
make  good  bis  conveyance  to  the  purchasers  under  him,  un- 
less be  can  procure  a  decree  for  a  specific  performance,  or 
some  other  equivalent  relief?     I  think,  therefore,  he  is  a 
proper  and  a  necessary  party  in  the  future  progress  of  the 
cause. 

But,  as  an  expression  of  opinion  on  the  other  points  of  the 
cause,  or  at  least  on  one  of  them,  may  save  much  future  liti- 
gation, and  as  they  have  been  fully  argued,  I  purpose  to  con- 
sider, in  the  next  place,  the  point  last  argued  ;  and  that  is, 
whether  the  real  estate  is  to  be  deemed  partnership  property ; 
and  if  it  is,  whether  it  is  chargeable  in  the  hands  of  the  de- 
fendants, who  are  purchasers,  with  the  partnership  debts. 

It  is  certainly  matter  of  regret,  that  the  bill  intending  to 
raise  these  questions  is  not  framed  with  entire  exactness  or 
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precision.  The  bill  does  not  pointedly  allege,  that  the  real 
estate  in  controversy  was  purchased  with  the  company  funds 
for  the  company,  and  for  their  use,  and  on  their  account. 
The  allegation  is  much  more  loose  and  inartificial.  It  states, 
that  '*  the  aforesaid  lots  of  land  and  other  property  constitut- 
ed the  bulk  of  the  property  of  said  company ;  that  the  same 
was  purchased  and  paid  for  principally  by  the  joint  funds  of 
the  company,^'  (not  saying  exclusively  for  the  company's  use 
or  on  their  account,)  "  occupied,  used,  and  improved,"  (that 
is,  in  point  of  fact,  and  subsequently,  occupied,  used,  and 
improved)  /'  for  the  benefit  of  the  company,  and  not  for  the 
sole  and  individual  benefit  of  either  of  said  partners ; "  all  of 
which  statements  may  be  true,  and  yet  the  property  not  have 
been  purchased  on  the  company's  account,  as  company  prop- 
erty. Then,  again,  as  to  the  charge  against  the  purchasers, 
(the  Carrs,)  it  is  not  alleged,  that  they,  at  the  time  of  their 
purchase,  had  notice,  that  the  real  estate  was  company 
property,  liable,  as  such,  to  be  charged  with  the  company 
debts  ;  but  the  allegations  on  this  head  mainly  point  to  notice 
of  the  contract  of  sale,  and  its  incidents.  So  that,  in  both 
respects,  there  is  a  defectiveness  of  allegation,  which  requires 
amendment,  (though  the  charges  may  be  met  in  their  broad- 
est sense  and  inferences,  by  the  answers,)  before  the  Court 
can  properly  make  a  decree. 

Some  things  may  in  the  present  discussion  be  assumed  as 
settled,  because,  both  upon  principle  and  authority,  they  may 
now  be  treated  as  reasonably  free  from  doubt.  In  the 
first  place,  property  purchased  with  partnership  funds  does 
not  of  necessity  become  partnership  property,  if  that  is  not 
the  intention  of  the  parties ;  at  least,  in  all  cases  steering 
wide  of  fraud  and  breach  of  trust.^    One  partner  may  cer- 


1  See  Ex  parte  Emly,  1  Rote  Bank.  Cas.  64. 
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tainly  withdraw  a  part  of  the  partnership  funds  for  a  separate 
purchase  on  his  own  account ;  and  all  may  join  in  a  purchase 
of  real  estate,  for  purposes  wholly  independent  of  the  part* 
nership,  intending  to  hold  their  shares  severally  on  their  indi- 
vidual account.      And  the  fact,  under  such   circumstances, 
that  the  payment  is  made  from  the  partnership  funds,  will  not 
cfaaDge  the  nature  or  operation  of  the  purchase.      It  will 
take  effect,  as  the  parties  intend.^     But  the  circumstance, 
that  the  payment  has  been  made  out  of  the  partnership  funds, 
especiaUy  if  the  property  purchased  be  necessary  for  the  or* 
dinary  operations  of  the  partnership  business,  and  be  actually 
so  employed,  will  afford  a  very  cogent  presumption,  that  it 
was  intended  to  be  held  as  partnership  property  ;    and  in  the 
absence  of  all  countervailing  circumstances,  it  will  be  abso- 
lutely decisive.^    We  shall  presently  see  the  application  of 
this  doctrine  to  the  facts  of  the  case  before  the  Court,  and 
how  far  it  is  modified  by  the  statute  law  of  Rhode  Island. 
In  the  next  place,  upon  a  dissolution  of  partnership,  each 
partner  has  a  lien  upon  the  partnership  effects,  as  wel]  for  his 
indemnity  against  the  joint  debts,  as  for  his  proportion  of  the 
surplus.'  But  the  creditors  of  the  partnership,  as  such,  have  no 
lien  upon  the  partnership  effects  for  their  debts.     Their  equity 
has  been  truly  said  to  be  the  equity  of  the  partners,  and  is  to 
be  worked  out  through  the  rights  of  the  latter.     The  credi- 

1  See  Gow  on  Part  ch.  52,  §  ].  Id.  ch.  5,  §  2.  Smith  v.  Smithy  5  Yes. 
R.  189. 

*See  Gow  on  Part  ch.  2,  §  1,  pp.  48-50.  Id.  ch.  5,  §  2,  p.  386, 
&C.  TTiomion  v.  Dixon,  3  firo.  Ch.  R.  199.  Cratoshay  v.  Mavle^ 
1  Swanst  R.  508,  521.  SmUh  v.  SmUh,  5  Yes.  R.  189.  I\>rster  v.  Haie, 
3  Yea.  R.  696.  S.  C.  5  Yes.  308.  FeathtrsUmehaugh  y.  Iknwick, 
17  Yes.  R. 298.  Montague  on  Part.  p.  97,  note.  JdcDtxmoi  v.  Latoren€4y 
7  Serg.  &  R.  438. 

3  Gow  on  Part  ch.  5,  §  3,  p.  333.  Harvey  v.  Crickettj  5  M.  &  Selw. 
336.  Ex  parte  RmcUmdion,  2  Yes.  &  B.  R.  172. 
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tors,  therefore,  are  not  necessary  or  proper  parties  generally 
in  a  bill  betV^een  parties  to  wind  up  the  partnership  concerns ; 
but  they  may,  nevertheless,  have  indirectly  the  benefit  of  the 
proceedings  under  the  bill,  since  a  sale  of  the  partnership  ef- 
fects, and  a  payment  to  them  is  the  ordinary  result  of  the 
decree.  This  was  strongly  laid  down  by  Lord  Eldon  in  Ex 
parte  Ruffiuy  (6  Ves.  R.  1 16,)  where  his  Lordship  said,  that 
joint  creditors  had  no  lien  whatsoever  upon  the  partnership  ef- 
fects. They  bad  a  power  of  suing,  and,  by  process,  of  creat- 
ing a  demand,  that  would  directly  attach  upon  the  partnership 
effects.  But  they  had  no  lien  upon,  or  interest  in  them,  in 
point  of  Law  or  Equity.  But,  when  the  partnership  is  dis- 
solved, the  partners  have  a  right  to  have  the  business  wound 
up;  and,  to  wind  it  up,  it  is  indispensable,  that  the  debts 
should  be  paid,  and  the  surplus  be  distributed  in  proportion  to 
the  different  interests.  In  all  such  cases,  the  equity  is  not 
the  equity  of  the  joint  creditors,  but  that  of  the  partners  with 
regard  to  each  other,  which  operates  to  the  payment  of  the 
partnership  debts.  The  same  doctrine  was  acted  upon  in  Ex 
parte  Williams,  (11  Ves.  3,)  Ex  parte  £enda//,  (17  Ves. 
S14,)  and  Ex  parte  Rowlandson,  (d  Ves.  &  B.  172 ;  )  and 
indeed  is  too  firmly  established  to  admit  of  a  doubt. 

In  cases,  where  the  real  estate  is  purchased  for  partnership 
purposes,  and  on  partnership  account,  it  is  wholly  immaterial, 
in  the  view  of  a  Court  of  Equity,  in  whose  name  or  names  the 
purchase  is  made,  whether  of  one  partner  or  all ;  whether  in 
the  name  of  a  stranger,  or  of  one  of  the  firm.  In  either  case, 
let  the  legal  title  be  vested  in  whom  it  may,  it  is  in  Equity 
deemed  partnership  property,  and  the  partners  are  the  cesiuis 
que  trust.  A  Court  of  Law  may,  nay,  must  view  it,  in  gene- 
ral, only  according  to  the  legal  title.  And  if  the  legal  title  is 
vested  in  one  partner,  a  bond  fide  purchaser  from  him  of  the 
real  estate,  having  no  notice,  either  express  or  constructive, 
of  its  being  partnership  property,  will  be  entitled  to  hold  it 
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free  from  any  partnership  claim.  But  if  the  purchaser  has 
such  notice,  he  is  clearly  bound  by  the  trust,  and  takes  the 
property  cum  onerCy  like  every  other  purchaser  of  a  trust 
estate.^ 

A  question  often  arises,  whether  real  estate,  purchased  for 
a  partnership,  is  to  be  deemed  for  all  purposes  personal  es- 
tate, like  other  effects.  That  it  is  so,  as  to  the  payment  of 
the  partnership  debts,  and  adjustment  of  partnership  rights, 
and  winding  up  the  partnership  concerns,  is  clear,  at  least  in 
the  view  of  a  Court  of  Equity.^  But  whether  it  becomes 
personal  estate  as  between  the  executor  or  administrator  of  a 
deceased  partner  and  his  heir  or  devisee,  is  quite  a  different 
question,  upon  which  learned  judges  have  entertained  oppo- 
site opinions.  The  whole  doctrine,  as  between  such  claim- 
ants, must  turn  upon  the  presumed  intention  of  the  deceased 
partner ;  whether,  by  leaving  it  in  the  siate  of  being  real 
property,  he  meant,  as  between  his  personal  representatives 
and  his  heirs  and  devisees,  that  it  should  retain  its  true  and 
original  character;  or  whether,  having  appropriated  it  as 
partnership  property,  it  should  assume  the  artificial  character 
belonging  to  the  other  personal  funds  of  the  firm.  In  Thorn" 
ton  v.  Dixon  J  (8  Bro.  Ch.  R.  199,)  which  was  a  question 
between  the  heirs  and  distributees.  Lord  Tkvrloto  said,  that 
be  had  always  understood,  that  where  partners  bought  land 
for  the  purpose  of  a  partnership  concern,  it  was  to  be  consid- 
ered as  a  part  of  the  partnership  funds,  and  consequently  dis- 
tributable as  personal  estate.  But  upon  the  cause  coming  oi» 
again,  his  Lordship  held,  that  the  nature  of  the  agreement 
between  the  partners  in  that  particular  case  was  not  sufficient 


1  See  Ford  v.  Herouy  4  Munf.  R.  316.    Dertnot  v.  Laufrence,  7  Serg. 
&  Rawle,  438. 
^JUf^  v.  fFaterwoHh,  7  Ves.  IL  424,  434. 
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to  vary  the  nature  of  the  property  ;  and,  therefore,  that  after 
the  dissolution  the  property  would  result  according  to  its  re- 
spective nature,  the  real  as  real,  and  the  personal  as  person- 
al estate.     That  doctrine  was  followed  by  Sir  William  Granty 
Master  of  the  Rolls,  in  Bell  v.  PAyn,    (7  Ves.  425,)  and 
Balmain  v.  Shore,  (9  Ves.  500.)     But  it  has  been  repeatedly 
denied  by  Lord  Eldon,  who  has  held  the  opposite  doctrine, 
that  real  estate  purchased  on  the  partnership  account  ought, 
on  the  death  of  one  of  the  partners,  to  be  held  to  be  person- 
al estate.^     In  Coles  v.  Coles,  (16  John.  R.  159,)  the  Court 
seem  to  have  adopted  the  doctrine  of  Lord  Thurlow,  though 
that  case  might  have  been  disposed  of  upon  its  own  peculiar 
circumstances,  without  any  absolute  expression  of  such  an 
opinion.      In  M^Dermot  v.  Lawrence,   (7  Serg.  '&  Rawle, 
438,)  the  Court  held,  that  real  estate  used  by  the  partnership 
for  partnership   purposes,  but  the  conveyance  being  to  them 
as  tenants  in  common  in  fee,  was,  as  between  the  creditors 
of  the  partnership  and  a  mortgagee,  without  notice  from  one 
of  the  partners,  to  be  deemed  real  estate,  and  liable,  in  the 
first  instance,  to  the  mortgagee's  debt.      The  reasoning  of 
the  Court  admits,  by  a  natural  implication,  (though  not  neces- 
sarily,) that  if  the  property  had  been  purchased  out  of  the 
partnership  funds   on  account  of  the   partnership,  and  the 
mortgagee  had  had  notice,  the  decision  might  have  been  dif- 
ferent.    The  case  of  Fade  v.  Hexon,  (4  Munf.  R.  316,)  is 
to  the  same  effect  as  M^Dermot  v.  Lawrence.     But  Edgar 
V.  Donally,  (2  Munf.  R.  387,)  admits,  that   notice  would 
have  varied  the  result  as  to  the  morgagee.     Mr.  Chancellor 
Kent,  in  his  learned  Commentaries,  adopts  the  doctrine  of 


1  Tknonsend  v.  Devaynes,  Montague  Part.,  in  notes,  p.  97.  Crawshay 
V.  Jtfawfe,  1  Swanst  R.  508, 523,  527.  Ltckrig  v.  DavUs,  2  Dow.  R. 
242. 


JUNE  TERM,  1833.  185 


Hoxie  V.  Carr  et  aL 


these  latter  cases,  admitting,  that  notice  to  the  mortgagee 
would  have  affected  him  with  a  trust  for  the  partnership.^ 
The  case  of  Goodwin  v.  RichardsoUy  (11  Mass.  R.  469,)  is 
much  more  difficult  to  dispose  of  upon  the  principles  of  any 
other  case,  decided  either  in  England  or  America  on  this  sub- 
ject.    In  that  case  there  was  a  mortgage  to  two  partners  for 
a  partnership  debt,  and  a  foreclosure ;  and  then  one  of  the 
partners  died  ;  and  the  question  was,  whether  the  real  estate 
after  such  foreclosure  remained  partnership  property.      The 
Court  seem  to  have  held,  that  it  did  not  so  remain,  Lut  was 
by  the  foreclosure  vested  in  the  partners  as  tenants  in  com- 
mon ;    and  on  the  death  of  the  partner  was,  as  to  his  moiety, 
to  be  treated  as  his  separate  estate.     It  is,  however,  material 
to  state,  that  the  sole  question  submitted  upon  the  statement 
of  facts  agreed  by  the  parties  was,  whether  the  estate,  after 
the  death  of  the  partner,  would  be  deemed  a  joint  tenancy,  (as 
mortgagees  are  held  in  Massachusetts  to  be  joint  tenants,  not- 
withstanding the  Statute  of  1785,  ch.  62,^)  or  whether  the 
foreclosure  made  them  tenants  in  common.     The  latter  was 
the  opinion  of  the  Court.     Now  this  was  a  decision  upon  a 
mere  question  at  law  upon  the  legal  title.     But  in  a  Court  of 
Equity  it  is  impossible,  (I  think,)  that  the  property  should 
not  have  been  deemed  partnership  property,  and  distributable 
accordingly  among  creditors,  whether  the  partners  held  it  at 
law  in  joint  tenancy,  or  as  tenants  in  common.     The  cases  al- 
ready cited  are  full  to  the  point,  and  they  have  the  unhesi- 
tating approbation  of  Mr.  Chancellor  Kent.^     So  that  the 
case  in  Massachusetts  turns  upon  a  mere  point  of  local  law, 

1 3  Kent  Comm.  14,  15, 16.  See  also  Hovenden's  Suppl.  to  Vesey 
Jr.  R.  Note  to  case  of  Ripley  v.  Wateruforth, 

^^Ippleion  V.  Boydf  7  Mass,  R.  131.  And  see,  on  this  subject,  Ron^ 
daU  y.  PhiUip$,  3  Mason  R.  378. 

<  3  Kent  Comm.  14, 15, 16. 
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under  a  local  statute,  and  does  not  dispose  of  the  equities 
between  the  parties  resulting  frora  general  principles. 

The  question,  however,  in  the  present  case  is  not,  whether 
real  estate,  when  it  is  partnership  property,  becomes,  to  all 
intents  and  purposes,  in  cases  of  intestacy  and  wills,  person- 
alty ;  but  whether  it  is  so  treated  in  Equity,  as  between  the 
partners  themselves  and  the  creditors  of  the  partnership.  It 
seems,  (as  has  been  already  stated,)  to  be  the  established 
doctrine  of  Courts  of  Equity,  that  it  is  to  be  treated  as  person- 
alty, as  between  the  partners  and  their  creditors,  in  whose- 
ever  name  it  may  stand  on  the  face  of  the  conveyances. 

It  has  been  supposed  at  the  argument,  that  the  circum- 
stance, that  a  conveyance  is  taken  to  the  partners  as  tenants 
in  common  in  fee,  varies  or  ought  to  vary  the  application  of 
the  general  doctrine,  and  that,  at  all  events,  under  such  cir- 
cumstances it  is  inapplicable  to  titlies  of  real  estate  in  Rhode 
Island.  One  ground  relied  on  is,  that  where  on  the  face  of 
the  conveyance  it  is  a  tenancy  in  common,  parol  evidence, 
that  it  is  partnership  property,  contradicts  and  controls  the 
legal  operation  of  the  words  of  the  deed.  But  this  argu- 
ment is  not  well  founded.  The  evidence  is  not  introduced  to 
establish  any  fact  inconsistent  with  the  legal  operation  of  the 
words  of  the  deed  ;  but  merely  to  engraft  a  trust  upon  the 
legal  estate.  Indeed,  partners  in  a  legal  sense  are  either  ten- 
ants in  common  of  the  partnership  property,  or  joint  tenants 
without  the  benefit  of  survivorship,  which  is  the  nearest  pos- 
sible approach  to  a  tenancy  in  common.  The  circumstance, 
that  the  conveyance  is  in  the  names  of  the  partners,  as  ten- 
ants in  common,  may  afford  some  presumption,  in  the  absence 
of  countervailing  presumptions,  that  the  conveyance  is  not 
designed  to  be  on  partnership  account ;  but,  per  se,  it  is  very 
slight,  and  never  decisive.      In  some  of  the  cases  already 
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cited,  the  conveyance  was  to  the  partners,  as  tenants  in  com- 
mon ;  ^  but  that  circumstance  was  not  relied  on  as  conclusive. 
Then  again,  it  is  said,  that  the  statute  of  conveyances  and 
the  statute  of  frauds  of  Rhode  Island  contain  no  exception 
in  favor  of  resulting  trusts,  (as  the  statute  of  frauds  in  Eng- 
land,  and  the  corresponding  statute  of  Massachusetts  do,) 
and,  therefore,  such  a  trust  cannot  be  varied  by  operation  of 
law  in  favor  of  the  partnership.     But  it  does  not  appear  to 
me,  that  the  statutes  of  Rhode  Island  vary  the  common  rule; 
for  they  respect  trusts  created  by  the  acts  of  the  parties,  and 
not  trusts  created  by  operation  of  law.^    My  impression  is, 
that  the  exception  in  the  statute  of  frauds,  in  England  and 
Massachusetts,  as  to  resulting  trusts,  has  been  deemed  merely 
affirmative  of  the  general  law,  and  not  as  creating  a  saving  of 
resulting  trusts,  which  would  otherwise  have  been  cut  off,  un- 
less in  writing.     But  it  is  the  less  necessary  to  decide  this 
point  absolutely  on  this  naked  ground ;  for  if  the  property 
were  purchased  with  partnership  funds  and  for  partnership 
purposes,  and  thus  it  became  an  executed  contract  between 
the  partners,  it  would  be  a  fraud  upon  the  partnership,  after- 
wards to  appropriate  it  to  the  private  use  of  either  of  the 
partners,  without  the  assent  of  the  others.^    And  purchasers 
claiming  under  him  with  notice  would  be  in  the  same  predica- 
ment as  the  partners  so  misapplying  the  funds.    No  one  will 
doubt,  that  a  partner  cannot  shelter  himself,  in  a  Court  of 
Equity,  from  responsibility  for  a  fraud,  under  cover  of  a  statute 
to  prevent  frauds.    That  would  be,  (as  has  been  often  said,) 

1  Balmain  v.  Short,  9  Ves.  R«  500.  Ford  v.  Heron,  4  Munf.  R.  316. 
McDermoi  v.  Lawrence,  7  Serg.  &  R.  438. 

9  Digest  of  Rhode  Island  Laws,  1822,  pp.  202,  366.  See  2  Mason 
R.  203 ;  3  Mason  R.  361. 

3  See  Forster  v  Hale,  3  Ves.  R.  SdG.    S.  C.  5  Ves.  R.  308, 314. 
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to  convert  the  very  statute  into  an  instrument  of  fraud. 
Whether  the  doctrine  on  this  head  has  not  been  carried  too 
far  by  Courts  of  Equity,  is  not  now  matter  open  for  discussion ; 
for  the  authorities  are  exceedingly  cogent  and  pointed  in  its 
application. 

I  agree  to  the  doctrine  asserted  at  the  bar,  that,  to  create  a 
resulting  trust,  there  must  be  an  original  agreement  creating 
the  trust  at  the  time  of  the  purchase,  or  at  least  at  the  time 
when  the  contract  for  the  purchase  takes  effect,  and  is  exe- 
cuted by  an  appropriation  of  it  as  partnership  property. 
And  I  farther  agree,  that,  as  a  general  rule,  a  resulting  trust 
cannot  arise  in  contradiction  to  the  terms  of  the  deed.^  But 
it  does  not  appear  to  me,  that  the  resulting  trust,  asserted  in 
the  present  case,  is  liable  to  any  exception  on  either  of  these 
grounds.  It  neither  contradicts  the  deed,  nor  has  a  com- 
mencement posterior  to  the  partnership  purchase  and  appro- 
priation. 

The  question,  then,  is,  whether  there  is  sufficient  evidence 
to  establish,  that  the  real  estate  in  controversy  in  the  present 
case  is  property  belonging  to  the  partnership,  I  do  not  say,  at 
law,  but  in  equity. 

In  the  first  place,  it  is  admitted,  that  the  real  estate  was 
principally,  if  not  altogether,  purchased  with  the  partnership 
funds.  That  is  of  itself  a  very  strong  circumstance ;  and,  in 
the  absence  of  all  controlling  circumstances,  would  be  ordi- 
narily decisive,  to  the  extent  of  the  partnership  investment. 
In  the  next  place,  it  was  property  necessary  for  the  business 
of  the  partnership,  and  was  appropriated  to  the  use  and  bene- 
fit of  it,  during  the  whole  period  of  its  existence.  The  cot- 
ton mill,  and  other  factory  establishments  necessary  for  the 
business,  were  erected  on  it.     I  do  not  say,  that  the  whole  of 


1  See  2  MasoD  R.  Sd03.    3  Mason  R.  347.    3  Kent  Comm.  14  - 16. 
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the  real  estate  was  thus  used ;  but  a  great  portion  of  it,  and 
that  which  was  of  chief  value,  (to  wit,  the  lot  od  which  the  fac- 
tory was  erected,)  was  thus  used,  and  indeed  was  indispensa- 
ble for  the  manufacture  of  cotton.  In  the  next  place,  recur- 
ring to  the  original  articles  of  partnership,  of  January  8th, 
1814,  (which  included  four  other  persons,  who  have  since 
withdrawn  from  it,)  it  is  stipulated,  that  a  capital  stock  should 
be  raised  of  six  thousand  dollars.  The  real  estate,  (or  the 
principal  part,)  had  been  antecedently,  (in  November,  1813,) 
purchased  in  the  name  of  three  of  the  partners  for  $1600, 
and  a  conveyance  made  to  them  '^  as  tenants  in  common  in 
equal  proportion,  their  heirs  and  assigns  for  ever.''  The 
whole  stock  was  divided  into  tenths,  of  which  the  new  part- 
ners took  four  tenths,  and  received  from  the  other  three,  on 
the  same  day,  a  conveyance  of  their  shares  accordingly  in  a 
three  acre  lot,  parcel  of  the  premises,  on  which  stands  the 
principal  factory  and  improvements ;  and  the  conveyance 
stated,  ''  the  same  being  for  the  use  of  a  mill  or  mills  for 
spinning  cotton."  The  articles  of  partnership  further  pro- 
vide, that  "  the  books  shall  be  kept,  and  the  business  carried 
on,  in  the  name  of  the  original  proprietor ;  this  capital  stock 
shall  be  together,  as  joint  property  [of]  tenants  in  common  ; 
and  no  dividend  struck,  until  there  be  a  surplusage  of  money, 
thought  by  the  company  unnecessary  to  be  kept  any  longer." 
The  language  is  very  inartificial  and  loose  ;  but  it  is  apparent 
that  the  intention  was,  that  the  capital  stock  so  raised  should 
be  exclusively  held  for  partnership  purposes,  the  partners  all 
being  tenants  in  common  thereof,  the  business  being  carried 
on  in  the  name  of  the  original  proprietor,  that  is,  (I  suppose,) 
of  the  original  partners  named  in  the  deed.  It  seems,  that 
the  factory,  mill-dam,  and  other  improvements  were  erected 
after  the  purchase  out  of  the  partnership  funds. 

In  the  next  place,  there  is  a  total  absence  of  any  proof  in 
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the  partnership  books  of  any  charges  for  the  real  estate  against 
the  several  partners,  as  upon  a  purchase  made  on  their  Sepa- 
rate and  individual  accounts.  Under  such  circumstances  it 
seems  difficult  to  resist  the  conclusion,  that  the  real  estate 
was  contemplated  by  the  partners,  as  a  part  of  their  capital 
stock ;  and,  as  such,  was  governed  by  the  express  clause  of 
the  articles  respecting  the  disposal  of  the  joint  stock. 

Against  these  circumstances  there  does  not  seem  to  be  any 
thing  on  the  other  side  of  very  great  weight  and  significancy. 
It  is  true,  that  all  the  answers  assert,  that  the  property,  though 
purchased  with  partnership  funds,  was  purchased  for  the  part- 
ners, as  tenants  in  common.  But  for  this  allegation  the  de- 
fendants, who  are  purchasers,  do  not  pretend  to  rely  on  any 
facts  within  their  own  knowledge  ;  but  mainly  on  the  purport 
of  the  language  of  the  conveyance,  and  upon  information  from 
other  collateral  sources.  Reynolds,  (the  partner,)  does  in- 
deed positively  assert,  that  the  real  estate  was  purchased  and 
held  by  the  plaintiff  and  himself,  '^  as  tenants  in  common, 
but  not  as  copartners ;  and  that  the  same  never  constituted 
any  part  of  the  copartnership  stock."  And  be  adds,  **  that 
the  said  lands  were  paid  for  out  of  the  company  property, 
each  tenant  in  common  being  charged  by  the  company  with 
the  amount  paid  for  his  half  of  said  lands."  But  no  such 
charge  appears,  (so  far  as  the  Court  has  any  means  of 
knowledge,)  in  the  company  books ;  and  therefore  the  an- 
swer is  not  in  this  respect  sufficiently  maintained  by  proof. 
The  circumstance,  that  the  deeds  of  conveyance  are  to  the 
partners,  as  tenants  in  common,  though  certainly  of  some 
weight,  is  not  sufficient  to  overturn  the  strong  presumptions 
the  other  way. 

There  are  yet  some  collateral  ciecumstances,  which  give 
great  strength  and  cogency  to  the  presumption,  that  the 
three  acre   lot,    (on   which  the  factory  was  erected,)  was. 
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from  the  time  df  the  formatioD  of  the  partnership  in  Janua- 
ry, 1814,  treated  by  all  the  partners  as  partnership  property. 
In  the  deed  of  H.  R.  Greene,  (one  of  the  partners,)  to  the 
plaintiff  and  the  defendant,  Reynolds,  of  his  one  third  of 
the  joint  purchase,  he  expressly  bounds  the  thirty-seven 
acre  lot  on  the  three  acre  lot,  as  an  abuttal.  The  language 
is,  **  until  it  comes  to  the  lot  belonging  to  the  West  Green- 
wich Manufacturing  Company,"  meaning  the  three  acre  lot. 
And  again,  in  the  deed  of  the  defendant,  Reynolds,  to  the 
other  defendants,  the  Carrs,  conveying  his  share  of  the  whole 
forty  acres,  the  description  concludes  thus,  *^  containing  by 
estimation  forty  acres,  be  the  same  more  or  less,  together 
with  one  undivided  half  part  of  one  cotton  factory,  machinery 
therein,  dams,  flumes,  trenches,  waters,  and  water  privileges, 
and  apparatus  to  said  factory  belonging,  with  three  dwelling- 
houses  and  other  buildings  thereon  standing,  being  the  same 
establishment  heretofore  owned  by  the  West  Greenwich  Manu- 
facturing  Company.*^  This  language  applies,  indeed,  to  the 
whole  forty  acres ;  and  it  is  still  stronger  as  to  the  three  acre 
lot,  from  its  minute  enumeration  of  the  buildings  and  privi- 
leges thereon. 

Upon  the  whole  I  cannot  say,  that  I  see  any  solid  ground 
of  doubt,  that  the  three  acre  lot  was,  from  the  very  com- 
mencement of  the  partnership,  held  and  used  ^j  all  the  part- 
ners, and  understood  by  them  to  be  held  and  used,  as  compa- 
ny property,  and  part  of  the  capital  slock  thereof  The  evi- 
dence is  less  stringent  as  to  the  remaining  thirty-seven  acre- 
lot,  and  slighter  still  as  to  tiie  other  lot,  on  which  the  . 
Picker-house  stands.  As  to  these  last  lots,  I  perceive  no,ob<- 
jection  to  refer  it  to  a  master  to  consider  and  report  upon  the 
facts,  whether  they  were  partnership  property,  or  not,  if  either 
party  should  desire  the  inquiry  to  be  made. 

The  next  question  is,  whether  this  real  estate,  so  held  on 
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partnership  account,  is  chargeable  in  the  hands  of  the  pres- 
ent purchasers  with  the  payment  of  the  partnership  debts. 
That  depends,  in  my  judgment,  wholly  upon  the .  point, 
whether  they  had  actual  or  constructive  notice  at  the  time  of 
their  purchase,  that  it  belonged  to  the  partnership.  If  they 
had  notice,  it  is  so  chargeable  ;  if  not,  then  they  are  exoner- 
ated to  the  extent  of  the  purchase  money  already  paid  by 
them.  I  say,  to  that  extent ;  for  clearly,  so  far  as  the  purchase 
money  has  not  been  paid,  that  is  a  substituted  fund,  charge- 
able in  their  hands  with  the  same  burdens  as  the  real  estate.^ 
It  is  admitted  by  the  answers,  that  the  purchase  was  made 
for  $1600,  of  which  $200  have  since  been  paid,  and  a  note 
given  for  $  1400,  upon  which  about  $500  have  been  paid  ;  so 
that  there  remain  due  of  the  purchase  money  about  $900. 
No  ground  is  stated,  upon  which  this  sum  is  exempted  from  a 
charge  for  the  partnership  debts.  If  this  be  so,  then  it  is  clear, 
that,  if  the  proper  parties  are  brought  before  the  Court,  an 
account  may  be  taken  of  the  partnership  funds,  and  a  decree 
be  had  against  the  purchasers  for  such  an  amount  as,  with 
reference  to  the  partnership  debts,  the  purchase  money  is,  ex 
<tquo  et  bonoy  chargeable  with. 

But  the  more  important  question  is,  whether  the  purchas- 
ers had  not  notice,  actual  or  constructive,  that  the  real  estate 
was  partnership  property  ;  for  it  is  not  material,  whether  they 
had  notice  of  the  existence  of  the  partnership  debts.  They 
were  put  upon  inquiry  of  the  .latter  fact,  if  they  had  know- 
ledge of  the  former,  and  are  bound  to  all  the  consequences  ; 
since  they  could  take  only  such  equity  in  the  estate,  as  the 
partner,  from  whom  they  purchased,  was  entitled  to. 

Now,  it  is  not  an  insignificant  circumstance,  that  one  of  the 
purchasers,  (Nathan  Carr,)  is  the  son-in-law  of  the  partner, 


J  See  Potter  v.  Gardner,  12  Wheaton  R.  498.    S.  C.  5  Peters  R.  718. 
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Reynolds,  and  lives  in  the  imiiiediate  neighbourhood  of  the 
factory ;  and  that  the  other  purchaser,  (Jesse  Carr,)  is  the 
father  of  Nathan  Carr.  In  the  next  place,  it  is  admitted, 
by  their  answers,  that  the  partnership  was  in  fact,  though  not 
formally,  dissolved  before  the  purchase,  and  that  the  plaintiff 
(Hoxie)  in  March  preceding  the  purchase,  '^  took  exclusive 
possession  of  the  conapany's  property,  and  excluded  Rey- 
nolds from  the  same,  and  from  the  mill,  in  which  he  and  his 
family  had  then  before  labored,  and  has  ever  since  retained 
possession  of  the  same  against  the  consent  of  said  Reynolds." 
And  in  regard  to  debts  due  by  the  partnership,  their  answers 
farther  state,  that  they  do  not  know  the  amount  of  the  com- 
pany property  or  debts ;  but  that  they  have  understood  and 
believe,  that,  if  the  company  concerns  were  justly  settled, 
the  company  property  would  be  more  than  sufficient  to  pay 
the  company  debts.  So  that  they  do  not  assert  their  igno- 
rance, that  there  were  at  the  time  of  their  purchase  any  debts 
due  by  the  partnership.  Under  such  circumstances  the  fact, 
that  one  partner  was  in  the  exclusive  possession,  holding  out 
the  other,  was  of  itself  calculated  to  awaken  suspicion,  and 
some  inquiry  on  the  part  of  any  diligent  and  watchful  pur- 
chaser. In  the  next  place,  it  is  most  material,  that  the  very 
title  deed,  under  which  they  claim,  does  (as  has  been  already 
stated)  refer  to  the  estate  as  '^  being  the  same  establishment 
heretofore  owned  by  West  Greenwich  Manufacturing  Compa- 
ny.'' If  owned  by  them,  the  purchasers  must  or  ought  to 
have  known,  that  vrithout  a  joint  conveyance,  or  release, 
from  all  the  partners,  no  absolute  title  could  be  acquired  by 
their  grantor,  Reynolds.  They  were  put  upon  inquiry  to  as- 
certain, whether  any  such  conveyance  or  release  had  been 
made ;  and  they  cannot  now  set  up  their  ignorance  of  law 
to  excuse  their  want  of  diligence.  Upon  the  slightest  inqui- 
ry they  could  not  but  have  found  out,  that  the  company  was 
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greatly  in  debt ;  and  that  Hoxie  claimed  a  right  in  the  prop- 
erty,  not  merely  as  partner,  but  under  a  contract  of  purchase 
previously  made  by  him  with  Reynolds,  for  the  purpose  of 
liquidating  the  company  debts.  In  the  next  place,  I  think 
it  sufficiently  appears  from  the  testimony,  and  other  evidence 
in  the  case,  that  the  partnership  was  largely  indebted  at  the 
time  of  the  dissolution  ;  and  that  it  had  been  notoriously 
straitened,  if  not  embarrassed,  in  its  circumstances  before  the 
purchase  by  the  Carrs.  And  it  is  incredible,  that  the  fact 
should  not  have  come  to  their  knowledge,  considering  their 
local  residence  and  connexion  with  the  parties. 

I  do  not  advert  to  the  testimony  respecting  the  supposed 
contract  between  the  plaintiff  (Hoxie)  and  the  defendant 
(Reynolds) ;  though  if  notice  of  that  contract  could  be  brought 
home  to  the  Carrs,  it  would  be  conclusive  upon  the  very 
point  now  under  consideration.  I  mean,  in  relation  to  the 
embarrassments  of  the  company,  and  the  necessity  of  apply* 
ing  the  real  estate,  as  an  appropriate  fund,  to  discharge  the 
partnership  debts. 

But  in  the  view,  which  I  have  taken  of  this  case,  it  is 
wholly  unnecessary  to  go  into  the  consideration  of  the  mat* 
ter  of  the  contract ;  since,  with  reference  to  the  other  point  of 
partnership,  there  seems  a  clear  ground  of  Equity,  upon 
which  the  Court  ought  to  retain  the  bill,  and,  if  the  proper 
parties  can  be  brought  before  it,  to  proceed  to  farther  inqui- 
ries, and  a  farther  decree. 


CIRCUIT   COURT   OF    THE   UNITED  STATES. 
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C  Hon.  JOSEPH  STORY,  Associate  Joslice  of  the  Supreme  Coort. 
I  Hon.  JOHN  DAVIS,  District  Jndge. 


SHKnisLD   Reed    and  others.    Appellants  ahd   Re- 
spondents, 

William  Caneield,  Appellee  and  Libellant. 

A  leaman,  wbote  feet  are  frozen  while  in  the  ship's  boat  in  the  service  of  the  ship, 
before  he  is  discharged  from  the  ship  on  the  return  voyage,  at  the  home  port,  is 
alitled  to  be  cared  at  the  ship's  expense;  and  it  is  a  charge  on  the  ship. 

Qware,  How  it  would  be  in  a  case  of  extraordinary  service  to  the  ship,  in  the  natore 
of  a  salvage  service.   Would  it  be  a  general  average  ? 

• 

Xhis  was  the  case  of  a  libel  in  feramam^  filed  against  the 
owners  of  the  ship  Albion,  of  New  Bedford,  belonging  to  the 
original  respondents,  (now  appellants,)  for  compensation  for 
expenses  incurred  in  curing  the  libellant,  who  was  a  seaman 
on  board  of  the  ship,  and  seyerely  injured,  as  is  alleged, 
while  in  the  service  of  the  ship.  The  facts  are,  that  the  Al- 
bion was  engaged  in  the  whale  fishery,  and,  bemg  on  her  re- 
turn from  a  voyage  in  the  Pacific,  came  to  anchor  on  the 
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17th  of  February,  1831,  nearly  opposite  the  light-house  on 
Clarke's  Point,  in  New  Bedford,  the  port  of  her  destination. 
The  master  soon  afterwards  landed  at  Fairhaven,  and  gave 
permission  for  one  of  the  mates  also  to  go  on  shore.  Both 
of  the  mates  expressed  a  desire  to  avail  themselves  of  this 
permission  on  the  return  of  the  boat  from  landing  the  master. 
They  finally  both  concluded  to  go  ashore,^  taking  with  them 
a  boat's  crew  who  were  volunteers  for  the  occasion,  and  on 
whom  they  could  rely  with  confidence,  that  they  would  re- 
turn on  board  of  the  ship  that  evening  in  proper  season. 
Among  the  boat's  crew  on  this  occasion  was  the  libellant,  and 
one  Winslow,  a  boat-steerer.  They  landed  at  New  Bedford 
between  seven  and  eight  o'clock  in  the  evening ;  and  the 
boat's  crew,  after  taking  supper  at  the  house  of  some  of 
Winslow's  friends,  returned  at  a  later  hour  (the  precise  time 
is  a  matter  of  considerable  doubt)  to  the  boat,  and  departed 
for  the  ship.  Soon  after  they  had  left  the  shore,  there  was  a 
great  change  in  the  wind  and  weather  j  the  cold  became  in- 
tense ;  they  were  surrounded  and  entangled  in  drifting  ice ; 
and  were  unable  to  reach  the  ship.  After  many  unavailing 
efforts  for  this  purpose  they  were  driven  out  into  the  bay, 
and  remained  there  enclosed  in  ice,  and  suffering  extremely 
from  the  cold,  until  the  following  night,  (18th  of  February,) 
about  midnight,  when  they  were  relieved  from  the  shore. 
The  libellant  was  the  greatest  sufferer ;  and  his  feet  were  so 
severely  frozen,  that  an  amputation  of  his  toes  became  neces- 
sary ;  and  he  has  ever  since  been  a  cripple,  and  for  more 
than  a  year  aft et  wards  was  under  the  care  of  a  physician, 
requiring  constant  medical  aid,  diet,  nursing,  and  other  assis- 
tance. It  is  for  the  expenses  so  incurred,  that  the  present 
libel  was  brought. 


^  This  was  pronounced  by  the  Court,  a  most  unwarrantable  depar- 
ture from  their  duty. 
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Fletcher  and  Simmons  for  respondents  ;  Dunlapf  District 
Attorney^  for  libellant. 

Stobt  J.  This  libel  presents  a  case  sonaewbat  novel  in 
the  annals  of  our  maritime  jurisprudence.  Upon  the  more 
general  question  suggested  upon  the  posture  of  the  facts, 
I  have  no  difficulty.  I  am  clearly  of  opinion^  that  a  seaman, 
who  is  taken  ^ick,  or  is  injured,  or  disabled  in  the  service  of 
the  ship,  without  any  fault  on  his  own  part,  is  by  the  mari- 
time law  entitled  to  be  healed  at  the  expense  of  the  ship.  I 
do  not  go  over  the  authorities  on  this  subject.  They  will  be 
found  in  some  measure  collected  in  the  opinion  delivered  fn 
Bar  den  v.  Gordon^  (2  Mason  R.  541,)  to  which  I  deliber- 
ately adhere.  So  far  as  any  Act  of  Congress  has  changed  or 
modified  the  principle  of  the  maritime  law,  it  is  to  be  deemed, 
pro  iantOy  repealed ;  so  far  as  it  stands  unaffected  by  any 
such  legislation,  it  is  to  be  followed  out  to  all  its  just  results. 

Various  objections  to  the  claim  have  been  made  on  behalf 
of  the  respondents.  It  has  been  said,  that  there  is  no  case 
of  any  claim  in  the  Admiralty  for  compensation  after  the 
voyage  has  been  performed,  and  the  party  has  been  dis- 
charged from  the  ship  ;  and  in  the  present  case,  the  voyage, 
terminated,  and  the  party  was  lawfully  discharged  in  a  day  or 
two  after  the  accident.  But  upon  this  point  it  is  unneces- 
sary to  say  more,  than  that,  if  the  principle  of  the  maritime 
law  extends  to  cases  circumstanced  like  the  present,  the  Ad- 
miralty is  perfectly  competent  to  administer  a  suitable  reme- 
dy ;  since  its  jurisdiction  attached  to  it  as  a  right,  while  the 
party  was  in  the  maritime  service ;  and  the  extent  of  the  com- 
pensation is  but  an  incident  to  the  possession  of  the  principal 
claim.  It  is  but  an  ascertainment  of  damages,  flowing  from  a 
claim  of  admiralty  and  maritime  jurisdiction. 

Another  objection  is,  that  the  maritime  law  applies  only  to 
sickness,  and  accidents,  and  injuries  occurring  in  the  ship's 
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service  during  the  voyage  abroad,  and  not,  when  she  is  in  the 
home  port,  either  at  the  commencement  or  termination  of  her 
voyage.  But  I  know  of  no  such  qualification  engrafted  upon 
the  rule  of  the  maritime  law.  It  embraces  all  sickness,  and 
all  injuries,  sustained  in  the  service  of  the  ship,  and  while  the 
party  constitutes  one  of  her  crew,  without  in  the  slightest 
manner  alluding  to  any  difference  between  their  occurring  in 
a  home  or  in  a  foreign  port,  upon  the  ocean,  or  upon  tide<- 
waters.  Lord  Tenierdefiy  in  his  excellent  Treatise  on  Ship- 
pbg,  lays  it  down  generally,  '^  That  by  the  ancient  marine 
ordinances,  if  a  mariner  falls  sick  during  the  voyage^  or  is 
hurt  in  the  performance  of  his  duty,  he  is  to  be  cured  at  the 
expense  of  the  ship ;  but  not,  if  he  receives  an  injury  in  the 
pursuit  of  bis  own  private  concerns."  And  he  is  fully  borne 
out  in  this  statement  by  the  language  of  the  ordinances  cited 
by  him  on  this  occasion.^  Indeed,  the  18th  Article  of  the 
Laws  of  Wisbuy  expressly  declares,  '^  that  a  mariner,  being 
ashore  in  the  master's  or  the  ship's  service,  if  be  should 
happen  to  be  wounded,  he  shall  be  maintained  and  cured  at 
the  chaise  of  the  ship."  The  commercial  law  of  France 
furnishes  an  equally  liberal  rule,  both  in  its«ancient  and  mod- 
em codes,^  The  voyage  of  the  ship  must,  so  far  as  the  sea- 
men are  concerned,  be  deemed  to  commence^  when  they  are 
to  perform  service  on  board,  and  to  terminate,  when  they  are 
discharged  from  farther  service.  The  title  to  be  cured  at  the 
expense  of  the  ship  is  coextensive  with -the  service  in  the 
ship*    The  seaman  is  to  be  cured  for  injuries  and  sickness 


1  See  Laws  of  Oleron,  art  6 ;  of  Wisbuy,  art  18 ;  of  the  Haiue 
Towns,  art  39 ;  2  Peters  Adm.  R,,  Appendix,  p.  xiv.   Id,  Ixxiv.  Id.  cv. 

«  See  1  Valin  Comm.  Lib.  3,  tit  4,  art  11,  p.  72.  Code  de  Com- 
merce, art  262,  263.  (2  Peters  Adm.  R.,  Appendix,  p.  xxxiii,  art  11.) 
Clehrac,  Us  et  Contumes  de  la  Mer.,  p.  31.   Jagemens  d'  Oleron,  art  6 
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occurring,  while  he  is  in  the  ship's  service.  It  is  the  benefit 
from  the  service,  which  constitutes  the  ground-work  of  the 
claim.  And  I  am  wholly  unable  to  perceive  any  principle, 
upon  which  a  distinction  can  be  maintained  between  a  service 
in  a  foreign  and  a  home  port 

It  has  been  suggested,  that  a  seaman  at  home  cannot  be 
entitled  to  any  claim  against  the  owners  of  the  ship   for  in- 
juries received  in  the  ship's  service,  any  more  than  a  me- 
chanic or  manufacturer  at  home  for  like  injuries  in  the  ser- 
vice of  his  employer.     If  the  maritime  law  were  the  same  in 
all  respects  with  the  common  law,  and  if  the  rights  and  du- 
ties of  seamen  were  measured  in  the  same  manner,  as  those 
of  mechanics  and  manufacturers  at  home,  doubtless  the  cases 
would  furnish  a  strong  analogy.     But  the  truth  is,  that  the 
maritime  law  furnishes  entirely  different  doctrines  upon  this, 
as  well  as  many  other  subjects,  from  the  common  law.     Sea- 
men are  in  some  sort  co-adventurers  upon  the  voyage  ;  and 
lose  their  wages  upon  casualties,  which  do  not  affect  artisans 
at  home.     They  share  the  fate  of  the  ship  in  cases  of  ship- 
wreck and  capture.    They  are  liable  to  different  rules  of  dis- 
cipline and  sufferings  from  landsmen.      The  policy  of  the 
maritime  law,  for  great,  and  wise,  and  benevolent  purposes, 
has  built  up  peculiar  rights,  privileges,  duties,  and  liabilities 
in  the  sea-service,  which  do  not  belong  to  home  pursuits. 
The  law  of  the  ocean  may  be  said  in  some  sort  to  be  a  uni- 
versal law,  gathering  up  and  binding  together  what  is  deemed 
most  useful  for  the  general  intercourse,  and  navigation,  and 
trade  of  all  nations.     Who  ever  heard  of  salvage  being  al- 
lowed for  saving  property  on  land  ?     Who  ever  heard  of  any 
civilized  nation,  which  denied  it  for  salvage  services  at  sea, 
or  on  the  sea-coast  ?    It  is  impossible,  therefore,  with  any 
degree  of  security,  to  reason  from  the  doctrines  of  the  mere 
municipal  code  in  relation  to  purely  home  pursuits,  to  those 
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more  enlarged  principles,  which  guide  and  control  the  admin- 
istration of  the  maritime  law. 

It  is  said,  that  the  Acts  of  Congress  respecting  hospital 
money,  and  the  relief  of  sick  and  disabled  seamen,  provide 
suitable  means  for  the  relief  of  seamen  in  the  home  ports  ; 
and  therefore  may  be  deemed  to  supersede  the  maritime  law, 
even  if  it  reaches  to  relief  in  cases  like  the  present.  But  it 
appears  to  me,  that  they  are  rather  to  be  deemed  auxiliary 
to  the  maritime  law.  They  reach  cases,  where  the  maritime 
law  gives  no  relief;  and  are  far  different  in  their  scope  and 
operation  from  mere  cases  of  injuries  and  sickness,  while  in 
the  ship's  service.  They  are  founded  upon  the  great  nadonal 
policy  of  providing  means  for  the  relief  of  seamen,  who  are 
sick  and  disabled,  by  withdrawing  a  small  fund,  from  time  to 
time,  from  their  maritime  earnings.  They  compel  seamen, 
(a  most  gallant,  but  improvident  class  of  men,)  to  contribute 
somewhat  in  the  day  of  their  prosperity  towards  their  own 
relief,  when  sickness  and  casualties  overtake  and  cripple  them. 
The  Act  of  1798,  ch.  94,  (the  first  of  the  series,)  provides, 
that  the  master  or  owner  of  every  ship  or  vessel  of  the  United 
States,  arriving  from  a  foreign  port  into  any  port  of  the  United 
States,  shall  pay  to  the  collector  at  the  rate  of  twenty  cents 
per  month,  out  of  his  wages,  for  every  seaman  employed  on 
board  of  the  vessel,  since  she  was  last  entered  at  any  port  of 
the  United  States.  Another  section  extends  the  like  provi- 
sion to  vessels  engaged  in  the  coasting  trade.  By  the  same 
Act  the  President  of  the  United  States  is  authorized,  out  of 
the  funds  so  raised,  to  provide  for  the  temporary  relief  and 
maintenance  of  sick  and  disabled  seamen  in  the  hospitals,  or 
other  institutions  now  established  in  the  ports  of  the  United 
States ;  or  in  ports,  where  no  such  institutions  exist,  in  such 
other  manner  as  he  shall  direct ;  provided  that  the  moneys 
collected  in  any  one  district  shall  be  expended  within  the 
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same.     And  the  surplus  is  reserved  as  a  fund  for  the  erection 
of  hospitals  for  the  accommodation  of  sick  and  disabled  sea- 
men.    I  need  not  dwell  upon  the  subsequent  amendatoiy 
Acts/  because  they  Iiave  not  changed  the  objects  of  the  char- 
ity.    These  still  remain,  ^'  the  relief  and  maintenance  of  sick 
and  disabled  seamen/'  without  the  slightest  reference  to  the 
time,  the  place,  or  the  manner,  of  their  sickness  or  disability, 
whether  in  port,  or  on  the  ocean  ;  whether  in  the  service  of 
the  ship,  or  otherwise  ;  whether  from  their  own  fault,  or  from 
inevitable  casualty.     All  seamen  are  the  objects  of  the  boun- 
ty, who  are  sick  or  disabled.     What  class  of  seamen  have 
been  practically  construed  to  be  seamen  within  these  Acts,  it 
is  not  now  necessary  to  determine.     It  seems,  that  at  an 
early  period,  (1800,)  the  government  issued  instructions,  by 
which  all  officers  of  the  navy  and  of  the  marines,  and  all 
seamen  tfnd  marines  in  the  public  service  of  the  United 
States,  (the  Acts  respecting  hospital  money  being  extended 
to  them,)  and  ^'  all  officers  and  seamen  in  the  merchant  ser- 
vice,'' were  admissible  into  the  hospital  establishments,  unless 
the  disorder,  with  which  they  were  visited,  was  contagious  or 
malignant.     These  instructions  have  never  been  altered.     It 
is  certainly  questionable,  whether  all  seamen  whatsoever,  (and 
whalemen  and  fishermen  are  seamen  in  the  sense  of  the  ma- 
rine law,)  are  not  within  the  scope  of  the  Acts ;  and  if  they 
are,  no  executive  instructions  can  lawfully  narrow  them.     It 
seems  indeed,  that  the  Acts  have  been  practically  construed 
not  to  impose  upon  ships  and  vessels  in  the  whale  and  other 
fisheries  the  payment  of  hospital  money ;  and  it  is  most  natural, 
under  such  circumstances,  to  presume,  that  Congress  intended 
the  benefit  for  those,  who  were  to  bear  the  burthen.  But  on  this 
point  I  give  no  opinion ;  because  none  is  necessary  in  this  case. 


1  Act  of  1799,  ch.  142  ;  Act  of  1803,  ch.  51 ;  Act  of  1811,  ch.  93. 
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If  seamen  in  the  whale  fisheries  are  not  entitled  to  the  benefits 
of  the  charity,  because  they  do  not  contribute  to  the  fund, 
then  the  argument  at  the  bar,  founded  upon  the  supposition^ 
that  they  may  be  relieved,  falls  to  the  ground.  If,  on  the 
other  hand,  they  are  entitled  to  tlie  charity,  although  not 
contributors  to  the  fund  ;  then  it  is,  because  the  Acts  are 
founded  upon  a  general  policy,  applicable  to  all  cases  of  sick* 
ness  or  disability,  without  reference  to  their  being  in  the 
ship's  service ;  and  then  they  steer  wide  of  the  objects  of  thd 
maritime  law.  They  are  auxiliary  to,  and  do  not  supersede 
it.  In  truth,  the  relief  may  be  required,  where  there  are  ii6 
funds  to  be  administered,  and  in  cases  where  the  instructions 
prohibit  it.  It  seems  to  me,  therefore,  that  the  argument  from 
this  source  does  not  present  any  sufficient  obstacle  to  the 
claim. 

It  has  been  asked,  if,  in  a  claim  of  this  sort,  the*  expenses 
of  cure  are  to  be  paid  by  the  ship,  what  are  the  limits  of  the 
ullowance?  May  they  be  extended  over  years  or  for  life? 
Are  they  to  be,  like  (he  pensions  allowed  by  some  of  the  ma- 
rine ordinances,  in  cases  of  wounds  and  other  injuries,  re- 
ceived by  seamen  in  defending  the  ship  from  the  attacks  of 
pirates  ?  My  answer  to  suggestions  of  this  sort  is,  that  the 
law  embodies,  in  its  very  formulary,  the  limits  of  the  liabil- 
ity. The  seaman  is  to  be  cured  at  the  expense  of  the  ship, 
t)f  the  sickness  or  injury  sustained  in  the  ship^s  service.  It 
must  be  sustained  by  the  party,  while  in  the  ship's  service ; 
aod  he  is  not  to  receive  any  compensation,  or  allowance  for 
the  effects  of  the  injury.  But  so  far,  and  so  far  only,  as  ex- 
penses are  incurred  in  the  cure,  whether  they  are  of  a  medi- 
cal or  other  nature,  for  diet,  lodging,  nursing,  or  other  assist- 
ance, they  are  a  charge  on,  and  to  be  borne  by,  the  ship. 
The  sickness  or  other  injury  may  occasion  a  temporary  vt 
permanent  disability  ;  but  that  is  not  a  ground  for  indemnity 
from  the  owners.      They  are  liable  only  for  expenses  neces- 
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sarily  incurred  for  the  care  ;  and  when  the  cure  is  completed, 
at  least  so  far  as  the  ordinaryfipedical  means  extend,  the  own- 
ers are  freed  from  all  further  liability.  They  are  not  in  any  just 
sense  liable  for  consequential  damages.  The  question,  then, 
in  all  such  cases  is,  what  expenses  have  been  virtually  in- 
curred for  the  cure ;  not  what  might,  under  other  circum- 
stances, be  incurred.  The  owner  is  not  to  respond  for  chari- 
ly actually  administered  by  others,  but  for  expenses.  He  is 
not  to  pay  what  may  remunerate  the  sufferer  for  his  losses,  or 
what  in  compassion  or  humanity  he  might  demand ;  but  what 
the  law  has  measured  out  as  the  limit  of  justice. 

Cases,  indeed,  may  occur,  where  a  seaman  may  be  enti- 
tled to  a  far  different  compensation,  as  where  he  has  gone 
beyond  the  line  of  his  duty,  and  saved  the  ship  from  impend- 
ing perils.  There,  he  may  be  entitled  to  a  more  ample  com- 
pensation, in  the  nature  of  a  salvage,  to  indemnify  him  for 
any  wounds  or  injuries  sustained  in  this  extraordinary  service* 
The  case,  put  by  Cleirac  and  others,^  of  wounds  sustained  in 
defending  the  ship  against  pirates,  may  be  of  this  nature. 
But  it  then  probably  falls  under  the  bead  of  a  general  ave- 
rage, fi>r  the  benefit  of  all  concerned,  or  of  a  salvage  service, 
which  entitles  the  party  to  a  full  recompense.  That  is  not 
the  present  case  \  and  it  may  well  be  left  for  decision,  until  it 
shall  arise  directly  in  judgment. 

And  this  leads  me  to  remark,  that  the  present  is  not  a 
case,  where  the  expenses  are  to  be  deemed  a  general  average 
cfafti|;e  upon  all^  who  are  concerned  in  the  voyage.  It  is 
strictly  a  charge  upon  the  ship-owners;  and  comes  out  of 
their  earnings,  or  arises  from  their  proprietary  interest  in  the 
Toyage.  Although  seamen  in  whaling  voyages  are  compen- 
sated by  shares  of  the  proceeds,  this  compensation  is  always 

1  See  Cleirac,  Jugemens  d'Oleron,  art  6  and  7,  and  note  by  Cleirac. 
Consols^  del  Mare,  ch.  183,  (ch.  137.)  2  Pardcasus,  Collect  Marit  152. 
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treated  as  in  the  nature  of  wages.  Tbey  are  neyer  deemed 
partners,  although  they  may  be  said  to  partake  of  the  profits 
of  the  yoyagc.  And  the  very  nature  of  the  service  excludes 
the  notion  of  partnership.  It  would  defeat  the  very  objects 
of  the  parties.  The  apportionment  of  the  proceeds  is  only 
a  mode  of  ascertaining  their  compensation  ;  but  the  shares  are 
treated  as  separate,  distinct,  and  independent  claims.  .No 
one  ever  supposed,  that  the  seamen  in  whaling  voyages  were 
liable  to  third  persons  for  the  debts  of  the  ship,  or  the  outfits 
of  the  owners  for  the  voyage.  This  doctrine  has  been  long 
established  upon  the  soundest  rules  of  interpretation  of  the 
contract.^ 

The  only  remaining  ground,  upon  which  the  claim  is  re- 
sisted is,  that  the  injury  was  not  sustained  in  the  service  of 
the  ship,  but  by  the  fault  of  the  libellant.  And  if  this  be 
maintained  in  point  of  fact,  it  is  certainly  a  sufficient  answer 
to  the  claim.  The  ground  is  this,  that  the  seamen,  although 
in  the  ship's  service  at  the  time  of  the  accident,  were  guilty 
of  gross  negligence  in  not  returning  to  the  ship  at  an  earlier 
hour,  according  to  the  orders  given  to  them  by  the  mate  on 
giving  them  leave  to  quit  the  boat ;  and  that  the  accident 
would  have  been  wholly  avoided  by  a  return  at  an  earlier 
hour.  The  orders,  it  is  said,  were,  that  they  should  return 
in  a  half«-hour ;  and  they  did  not  return  until  after  the  lapse 
of  an  hour  or  two.  It  is  not  very  easy  to  reconcile  the  evi- 
dence on  this  point,  either  as  to  the  nature  of  the  orders,  or 
the  time  of  the  return.  But  some  latitude  must  be  allowed, 
in  cases  of  this  nature,  in  the  construction  of  the  orders, 
whatever  may  have  been  the  exact  terms,  in  which  they 

^  See  fFUkinson  v.  Frcaier,  4  Esp.  N.  P.  182.  Mair  v,  GUnnie^  4  M. 
&  Selw.  240.  Tke  Frederick^  5  Rob.  R.  8.  Baxter  v.  Redding,  3  Pick. 
R.  435, 439,    Abbott  on  Shipp.,  edition  1829,  note,  p.  432. 
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were  conveyed.     They  were  probably  understood  to  import 
no  more  tban»  that  they  must  return  to  the  ship  at  an  early 
and  reasonable  hour.     They  could  scarcely  have  been  in- 
tended to  tie  up  the  seamen  to  the  exact  limit  of  a  half- 
hour,  without  any   departure  from   the  pvncium  itmporis. 
There  was  no  pressing  emergency  leading  to  the  necessity  of 
such  a  construction  of  the  orders.     There  was  nothing  in  the 
then  state  of  the  weather,  or  the  admonition  of  the  mate,  or 
the  nature  of  the  service,  requiring  such  extraordinary  punc- 
tuality.    If  there  had  been,  and  it  might  have  been  foreseen, 
that  delay  would  be  attended  with  a  great  accumulation  of 
dangers,  or  serious  mischiefs  to  the  ship's  service,  the  case 
might  admit  of  a  very  different  consideration.     Suppose  the 
crew  had  overstayed  the  time  but  five  minutes,  and  the  acci- 
dent had  occurred,  could  it  be  contended,  that  the  owners 
were  exonerated  ?    it  would  be  a  most  inconvenient  and  un- 
justifiable course  to  tie  up  the  maritime  law  to  such  niceties. 
We  must  look  to  the  nature  of  the  service,  and  the  general 
import  of  the  orders,  in  cases  of  this  sort.     The  most  rigid 
promptitude  may  be  exacted  in  some  cases ;  while  in  others 
a  more  indulgent  rule  may  be  fairly  employed.     All  that 
could  have  been  intended  in  this  case  is,  that  the  boat  should 
return  to  the  ship  in  a  reasonable  time,  in  the  course  of  the 
eyening.    I  thmk  the  weight  of  the  evidence  decidedly  is, 
that  she  did  return  in  a  reasonable  time,  and  not  at  a  very 
late  hour.     And  I  am  by  no  means  satisfied,  that  it  is  clearly 
made  out  in  proof,  that  the  boat  would  not  have  met  with  the 
accident,  if  her  departure  had  been  at  an  earlier  hour. 

Besides ;  the  accident  occurred,  while  the  libellant  and  the 
others  of  the  boat's  crew  were  actually  in  the  ship's  service. 
There  is  no  pretence  to  say,  that  in  the  management  of  the 
boat  there  was  any  negligence.  The  neglect,  if  any,  was 
in  the  non-compliance  with  the'  strict  terms  of  the  orders. 
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Thejr  obeyed  the  orders  id  returning,  but  not  as  promptly  as 
was  required.  Now,  it  may  be  reasonably  doubted,  if,  under 
such  circumstaooes,  any  thing  short  of  gross  negligence  could 
forfeit,  on  their  part,  their  ordinary  rights.  We  must  here,  as 
in  many  other  cases,  not  extend  our  inquiries  too  far  back  in- 
to independent  causes.  Cau$a  proxima^  non  remotOy  tpedatur^ 
is  the  doctrine  of  the  law,  founded  upon  common  sense  and 
convenience  in  the  ordinary  transactions  of  human  life.  The 
storm  here  was  the  immediate  cause  of  the  injury,  and  not, 
strictly  speaking,  the  fault  of  the  boai's  crew.  But  if  such  a 
rule  were  inapplicable,  still,  I  think,  there  might  be  gross 
negligence,  that  is,  that  sort  of  negligence,  which  the  law  de- 
nominates crcusa  negligentiay  and  which  would  operate  some- 
what like  a  fraud  upon  the  owners.  Ordinary  negligence, 
consistent  with  entire  good  and  a  sober  intention  to  comply 
with  duty,  and,  much  less,  slight  negligence,  ought  not  to  be 
visited  with  so  deep  a  forfeiture.  Repentance  and  a  return 
to  duty,  even  after  a  fault,  are  not  in  the  maritime  law  visited 
with  such  extraordinary  severity.  It  is  rather  the  tendency 
of  that  law  to  wink  at  slight  offences,  and  to  punish  those 
only,  which  are  gross  and  deeply  injurious  to  the  ship's  ser- 
vice. It  does  not  appear  to  me,  that,  in  the  present  case, 
there  was  any  gross  negligence,  or  any  unreasonable  and  in- 
tentbnal  delay  on  the  part  of  the  boat's  crew,  in  wilful  diso- 
bedience of  orders.  The  case,  therefore,  is  not  made  out  in 
point  of  fact,  so  as  to  require  the  application  of  a  forfeiture 
of  the  common  claim. 

Then,  again,  it  is  urged,  that  the  claim  comes  too  late,  or 
so  late,  that  it  furnishes  a  strong  reason  for  rejecting  it.  Cer- 
tainly this  Court  is  not  disposed  to  entertain  old  and  stale 
claims.  But  the  delay  is  here  quite  consistent  with  good 
faith.  And,  indeed,  it  is  obvious,  that  it  was  founded  wholly 
in  a  mbtake  of  the  party's  rights.    The  libellant  was  igno- 
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rant,  that  such  a  claim  was  maiotainable  ;  and  has  been 
prompt  enough  to  bring  it  forward,  since  he  has  been  enlight- 
ened on  the  subject.  If  it  had  been  clear,  that  this  delay 
had  worked  any  real  mischiefs  to  the  respondents,  the  Court 
would  extremely  regret  it.  But  if  the  libellant's  ignorance 
of  the  law  ought  not  to  avail  in  his  favor,  the  respondents 
cannot  avail  themselves  of  a  like  ignorance  to  escape  from 
their  duty.  They  were  bound  to  know  the  law,  as  well  as 
be  ;  and,  in  a  mutual  mistake,  the  law  looks  to  the  rights  of 
the  parties,  and  contents  itself  with  measuring  out  that,  with- 
out entering  upon  the  more  difficult  task  of  adjusting  personal 
equities  inforo  comcientia. 

1  do  not  understand,  that  there  Is  any^ objection  to  the 
amount  awarded  by  the  District  Court,  if  the  principle  is 
right*  Being  of  opinion,  that  the  principle  is  right,  I  shall, 
therefore,  affirm  the  decree.  But  as  the  question  is  new,  and 
the  controversy  most  fairly  submitted  to  the  Courts  I  shall 
direct,  that  each  party  pay  his  own  costs  in  this  Court. 


The  Schooner  Emulous  and  Cargo,  Michael  H.  Simp- 
son, Claimant. 

Stlvage,    What  services  are  to  bo  deemed  salvage  services. 
Principles  bj  which  salvage  is  regulated. 
One  eighth  allowed  under  the  circumstaoces. 

Libel  for  salvage.  The  District  Court,  upon  the  hearings 
decreed  to  the  libellants  the  sum  of  twelve  hundred  dollars ; 
the  value  of  the  schooner  and  cargo  saved,  was  ascertained 
to  be  five  thousand  seven  hundred  and  twenty-two  dollars 
and  thirty-eight  cents.  From  this  decree  the  claimant  ap- 
pealed to  the  Circuit  Court. 
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The  facts,  as  they  appeared  at  the  trial  in  the  District 
Court,  (and  they  were  not  materially  changed  by  the  evi- 
dence on  the  appeal,)  were  as  follows.     The  Emulous,  laden 
with  mahogany,  logwood,  coffee,  and  hides,  on  a  homeward 
voyage  from to  Boston,  struck  on  a  reef  at   Robin- 
son's Hole,  (so  called,)  on  Nashaun   Island,  in  the  Vineyard 
Sound,  early  on  Wednesday  morning,  the  8th  of  February, 
1832,  and  was  so  much  injured,  that  she  very  soon  filled  with 
water.     Immediate  assistance  was  obtained  from  the  shore  by 
the  Captain,  and  the  coffee,  hides,  provisions,  and  clothing 
were  landed  on  that  day.     Anchors  were  carried  out,  and  the 
schooner  left  at  night  nearly  full  of  water.     The  next  day 
was  a  stormy  day,  (a  snow  storm.)     The  vessel,  however, 
was  on  that  day  hove  off  from  the  reef  by  the  Captain  and 
his  assistants,  and  left  at  five  o'clock  in  the  afternoon  at  an* 
chor.      She  capsized  during  the  night;   and  on   the  next 
morning,  (the  lOtb,)  she  was  found  in  that  situation  by  the 
Captain.     He  had  previously  made  a  contract  with  the  owner 
of  the  sloop  Hero,  to  tow  her  into  Wood  Hole  for  fifty  dol- 
lars, or  to  Edgartown  for  seventy-five  dollars,  as  the  Captain 
of  the  Emulous  should  choose.      On  finding,  however,  the 
vessel  capsized,  the  parties  considered  that  contract  at  an 
end.      Soon  afterwards  the  Pilot  Boat  Superior,  commanded 
by  Captain  Daggett,  (the  principal  libellant,)  came  to  their 
assistance^  and  in  her  then  perilous  situation,  with  the  con- 
sent of  the  master  of  the  Emulous,  she  was  committed  to  his 
charge  and  superintendence,  and  he,  together  with  his  associ- 
ates, and  the  master  and  the  crew  of  the  Hero,  undertook  to 
tow  the  Emulous  into  the  port  of  Edgartown,  which  was  at 
the  distance  of  from  twenty  to  twenty-five  miles.     After  saw- 
ing off  the  chain  cable,  and  disengaging  the  Emulous  from 
her  anchor,  and  securing  the  latter  by  a  buoy,  they  proceeded 
to  tow  her  across  the  sound  to  Edgartown,  without  attempt- 
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ing  to  right  her«  There  is  a  strong  current  in  the  ^ound^ 
from  three  to  four  and  a  half  miles  an  hour ;  and^  after  having 
towed  the  schooner  a  considerable  way^  she  was  carried  back 
again  a  considerable  distance  bj  the  force  of  the  current. 
In  the  course  of  her  towage  she  struck  on  a  shoal,  (the  mid- 
dle shoal,)  and  there  righted.  With  a  good  deal  of  exertion 
and  perseverance,  and  some  considerable  risk,  during  that 
day  and  the  following  night  and  a  part  of  the  next  day, 
they  succeeded  in  bringing  her  safely  into  the  harbour  of  Ed- 
gartown.  The  vessel  was  there  repaired^  and  finally  came  to 
Boston^  and  completed  her  voyage. 

The  original  libel  was  filed  in  behalf  of  the  Masters  and 
Crews  of  the  Superior  and  Hero ;  but  it  was  afterwards 
amended  by  adding  the  claims  of  fourteen  other  persons,  who, 
it  is  alleged,  were  employed  in  getting  the  schooner  off  the 
rocks  and  anchoring  her,  before  possession  was  taken  by  the 
Superior  and  Hero. 

At  this  term  the  cause  was  argued  by  Dunlapy  District  At'* 
tomey,  for  the  libellants ;  and  by  Peabody  and  Webstery  for 
the  claimant.  The  former  cited  Bee's  Admiralty  R.  1.  245; 
4  Cranch,  347 ;  4  Rob.  R.  1941  ;  1  Gallis.  R.  135 ;  1  Mason 
R,  312 ;  1  Dodson  R.  421 ;  2  Dodson  R.  75 ;  4  Rob.  R. 
108 ;   5  Rob.  R.  323 ;  2  Parli.  Deb.,  1688,  p.  191. 

The  latter  cited  The  Blaireau,  2  Cranch  R.  240  ;  Bee's 
Admiralty  R.  139,  177 ;  Abbott  on  Shipp.,  (4th  American 
edition,)  433,  note  \  Stat.  43,  George  III.  ;  Jacobsen's  Sea 
Laws,  530,  559,  560  ;  4  Rob.  R.  217  ;  6  Rob.  R.  272. 

Stort  J.  This  is  clearly,  in  my  judgment,  a  case  of  meri- 
torious salvage,  for  which  the  salvors,  and  especially  the  Mas- 
ters and  Crews  of  the  Superior  and  Hero  are  entitled  to  a 
fair  recompense.  It  is  not,  as  has  been  suggested,  (rather 
than  argued,)  at  the  bar,  a  case  of  derelict ;  for  that  can  arise 
on]y,  when  there  has  been  an  abandonment  by  the  master 
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and  crew,  without  way  inteation  to  return  to  the  wrecked 
property.  Here  was  not  only  the  animut  revertendi^  but  the 
actual  presence  of  the  master,  at  the  time  when  the  salvage 
service  was  performed. 

The  Court  has  been  asked  upon  this  occasion  to  lay  down 
some  clear  and  definite  rule,  as  to  what  shall  be  deemed  sal- 
rage  service,  and  what  shall  be  deemed  a/mere  common  con* 
tract  for  labor  and  services.  I  take  it  to  be  very  clear,  that 
wherever  the  service  has  been  rendered  in  saving  property  aa 
the  sea,  or  wrecked  on  the  coast  of  the  sea,  the  service  is^  in 
the  sense  of  the  maritime  law,  a  salvage  service*  If  it  has 
been  rendered  under  circumstances,  which  establish,  that  the 
parties  have  voluntarily,  and  without  any  controlling  neces- 
sity on  the  side  of  the  proprietors  of  the  property  saved,  or 
their  agents,  entered  into  a  contract  for  a  fixed  compensation, 
or  upon  the  ordinary  terms  of  a  compensation  for  labor  and 
services  quantum  meruerunt ;  in  either  case,  it  does  not  alter 
the  nature  of  the  service,  as  a  salvage  service,  but  only  fixes 
the  rule,  by  which  the  Court  is  to  be  governed  in  awarding 
the  compensation.  It  is  still  a  salvage  contract,  and  a  salvage 
compensation.  It  is  true,  that  contracts  made  for  salvage  ser- 
vices are  not  ordinarily  held  obligatory  by  the  Court  of  Ad- 
miralty upon  the  persons,  whose  property  is  saved,  unless  the 
Court  can  clearly  see,  that  no  advantage  is  taken  of  the  par- 
ties' situation,  and  that  the  rate  of  compensation  is  just  and 
reasonable.  The  doctrine  is  founded  upon  principles  of 
sound  public  policy,  as  well  as  upon  just  views  of  moral  obli- 
gation; No  system  of  jurisprudence,  purporting  to  be  found- 
ed upon  moral,  or  religious,  or  even  rational  principles,  could 
tolerate  for  a  moment  the  doctrine,  that  a  salvor  might  avail 
himself  of  the  calamities  of  others  to  force  upon  them  a  con- 
tract, unjust,  oppressive,  and  exorbitant ;  that  he  might  turn 
the  price  of  safety  into  the  price  of  ruin ;    that  he  might 


OCTOBER  TERM,  18321  211 

The  Sobooner  Bfliaknis. 

turn  an  act,  demanded  by  Christian  and  public  duty,  into  a 
traffic  of  profit,  which  would  outrage  humaa  feelings,  and  dis- 
grace human  justice. 

The  salvors,  who,  at  the  request  of  the  Master  of  the  Em- 
iiloas,  assisted  in  taking  out  her  cargo  and  getting  her  afloat, 
are  certainly  entitled  to  a  compensation.  But  their  services 
mxe  of  a  nature  belonging  to  the  lowest  grade  of  salvage,  such 
as  aiay  ordinarily  be  compensated  by  daily  wages.  They 
understood  themselves,  if  we  are  to  believe  the  testimony  of 
the  Master  of  the  Emulous,  to  enter  upon  the  service  for 
such  a  compensation  ;  and  if  they  did,  they  cannot  afterwards 
elect  to  tarn  it  in  a  higher  grade  of  service,  without  any  su- 
pervening  circumstances,  changing  either  the  perils  or  the 
contract.  My  judgment  is,  that  a  much  smaller  sum  will  be 
an  ample  remuneration  for  their  services. 

In  respect  to  the  Masters  and  Crews  of  the  Superior  and 
Hero,  their  services  commenced  exactly  where  those  of  the 
other  salvors  terminated.  The  assistance  given  by  them  was 
prompt  and  cheerful ;  their  labors  arduous,  and  constant,  and 
persevering ;  and,  at  times,  not  without  considerable  peril  to 
life,  and  some  hazard  to  their  own  vessels.  The*  season  of 
the  year  was  that,  in  which  the  weather  is  usually  boisterous 
and  variable  ;  and  of  course  the  chances  of  a  successful  ter- 
mination of  the  enterprise,  upon  which  alone  they  could  entitle 
themselves  to  salvage,  were  proportionably  more  unfavorable. 
It  has  been  suggested,  that  a  different  course  of  operations 
might  have  been  better,  and  less  hazardous.  The  attempt 
should  have  been  made,  (it  is  said,)  to  right  the  vessel,  where 
she  lay  ;  and  it  is  hinted,  that  perhaps  a  nearer  port  might 
have  been  reached.  But  it  appears  to  me  that,  these  sugges- 
tions ought  not  to  have  any  weight  in  the  cause.  The  par- 
ties appear  to  have  acted  with  good  faith,  and  reasonable  skill, 
and  sound  discretion.     The  Master  himself  made  no  com- 
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plaint,  and  the  enteFprise  was  completely  successful.  Under 
such  circumstances,  it  would  be  too  much  for  the  Court  te 
act  upon  mere  after-:houghts  and  calculations,  when  the 
events  are  known,  and  other  judgments  at  a  distance  from 
the  scene  of  action  have  intervened.  It  is  far  from  being 
certain,  that  any  attempts  to  right  the  Emulous  would  have 
been  successful.  And  it  is  certain,  that  they  must  have  oc* 
casioned  delays,  if  they  had  been  undertaken.  Now,  at  such 
a  season  of  the  year,  on  such  a  coast,  delay  itself  is  often 
equivalent  to  loss.  Speed  and  activity  in  reaching  a  port 
are  the  means,  and  the  only  means  of  safety.  In  this  very 
case,  if  the  vessel  had  remained  out  another  day,  there  is 
much  reason  to  believe,  that,  from  the  succeeding  storm,  she 
would  either  have  been  totally  lost,  or  have  suffered  far  more 
damage.  It  might,  therefore,  be  truly  said,  that,  here, 
prompt  action  was  the  price  of  safety. 

But  I  put  the  case  upon  the  common  ground  of  a  fair  exer- 
cise of  reasonable  skill  and  discretion ;  and  if  another  course 
would  have  been  (as  I  am  not  satisfied  it  would  have  been) 
better,  I  do  not  think  under  such  circumstances,  it  could  be 
permitted  to  vary  the  rights  of  the  salvors.  I  think,  then, 
the  salvors  are  entitled  to  a  liberal  salvage,  not  upon  the  nar« 
row  ground  of  a  mere  compensation  for  labor  and  services, 
but  upon  the  larger  policy  of  the  maritime  law,  looking  to 
merit,  and  effort,  and  peril,  and  the  duty  of  encouraging  as* 
sistance  in  cases  of  distress.^ 

The  question  is,  what  would  be  a  proper  salvage  under  all 
the  circumstances  of  the  case  ?  And  here,  again,  the  Court 
is  asked  to  lay  down  some  rules,  by  which  to  guide  the  par- 
ties in  interest,  underwriters,  as  well  as  owners,  in  the  ascer<» 


1  See  Tht  Sarah,  1  Rob.  R.  313,  note.     The   mUiam  Bedford,  3 
Rob.  R.  355.    Rmve  v.  The  Brig,  1  Mi^on  R.  2f^ 
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CainmeDt  of  the  proper  rate  of  salvage*  That  is  asking  the 
Court  to  do,  what  k  is  utterly  impracticable  to  do,  to  Jay 
down  rules,  io  cases  admitting  of  an  indefinite  diversity  of  cir- 
cumstances, and  endless  considerations  of  value,  of  perils,  of 
services,  and  of  merit.  The  subject  is  necessarily  one,  in 
which  the  reward  must  depeod  upon  a  just  estimate  of  all  the 
carcuinstances  of  each  particular  case.  The  Court  may,  in- 
deed, assign  some  general  limits  to  its  discretion  in  certain 
classes  of  cases  approaching  nearly  to  the  same  general  aver- 
age merit.  For  instance,  it  may  say,  and  indeed  it  has  said, 
thai  generally,  in  cases  of  derelict,  it  will  not  allow  more  than 
one  half  of  the  value  as  salvage.  But  extraordinary  cases  of 
^eat  danger  and  gallantry  may  occur,  in  which  the  Court 
would  even  desert  this  rule.  On  the  other  hand,  it  may  say, 
that  it  will  not  generally  award  less  than  one  eighth,  (a  sum 
fixed  by  statute,  as  a  minimum  in  certain  cases  of  recapture,^) 
unless  under  very  peculiar  circumstances,  Indeed,  looking 
Co  the  general  current  of  decisions,  it  will  be  found,  that  the 
Court  have  not  commonly  allowed  less  than  one  third,  unless 
where  the  services  have  been  quite  inconsiderable,  or  the 
amount  of  the  property  has  been  very  great.^  Still,  this  must 
be  subject  to  many  qualifications ;  and  it  will  be  found  very 
difficult  in  practice  to  lay  down  any  rules  which,  would  furnish 
a  just  guide  to  limit  the  discretion  of  the  Court.  The  Court 
must  endeavour  to  work  its  own  way  through  every  case,  upQU 
a  comprehensive  survey  of  all  the  circumstances. 

The  circumstances  entitled  to  most  consideration  in  all 
cases  of  salvage  are,  the  value  of  the  property  saved ;  th^ 

1  Salvage  Act  of  1800,  ch.  14. 

^  See  the  cases  referred  to  in  Abbott  on  Sbipp.,  P.  3,  ch.  IP,  (4tli  Attu 
edition,  1829,  by  Story,)  pp.  397,  398,  note  1.  Id.  p.  400,  note  (1.) 
Mawe  v.  The  Brig^  1  Mason  R.  372. 
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extent  of  the  labor  and  services ;  and  the  degree  of  merit  and 
gallantry  in  accomplishing  the  enterprise.  The  latter,  in  an 
especial  manner,  is  looked  to  by  the  Court  with  uncommon 
favor*  Lord  Siotvell  has  spoken  on  this  subject  with  his  ac- 
customed force  and  elegance.  ^^  The  principles/'  says  be, 
**  on  which  the  Court  of  Admiralty  proceeds,  lead  to  a  libe- 
ral remuneration  in  salvage  cases ;  for  they  look,  not  merely 
to  the  exact  quantum  of  service  performed  in  the  case  itself, 
but  to  the  general  interests  of  the  navigation  and  commerce 
of  the  country,  which  are  greatly  protected  by  exertions  of 
this  nature.  The  fatigue,  the  anxiety,  the  determination  to 
encounter  danger,  if  necessary,  the  spirit  of  adventure,  the 
skill  and  dexterity,  which  are  acquired  by  the  exercise  of 
<bai  spirit,  all  requite  to  be  taken  into  consideration.  What 
enhances  the  pretensi6ns  of  salvors  most,  is  the  actual  dan- 
ger, which  tbej  have  incurred.  The  value  of  human  life  is 
that,  whieh  is,  and  ought  to  be,  principally  considered  in  the 
preservation  of  other  men's  property ;  and,  if  this  is  shown 
to  have  been  hazarded,  it  is  most  highly  estimated."  ^  On 
the  other  band,  the  value  of  the  property  saved  must  always 
Ibrm  a  very  important  ingredient,  since  that  proportion  would 
be  a  very  inadequate  compensation  in  cases  of  small  value, 
which  would  be  truly  liberal  in  others  of  great  value. 

As  the  allowance  of  salvage  necessarily  rests  very  much 
in  the  discretion  of  the  Court,  it  is  hardly  possible,  in  many 
cases,  that  different  courts,  exercising  independent  judgment, 
should  arrive  at  precisely  the  same  conclusion.  Each  may 
exercise  the  moat  enlightened  discretion  ;  and  yet,  finom  the 
necessary  differences  of  the  human  mind,  they  may  differently 
adjust  the  salvage  to  the  circumstances.  On  this  account  it 
has  always  been  the  disposition  of  the  Appellate  Courts  of  the 

^TIumUiamBeckford,  3  Rob.  R.  356. 
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United  States^  Id  all  salvage  cases,  to  discourage  appeals,  as 
mischievous  and  expensive  to  all  parties.  And,  therefore, 
they  generally  adhere  to  the  rate  of  salvage  alloTved  in  the 
court,  from  which  the  appeal  is  taken,  unless  the  evidence 
clearly  calls  for  a  different  proportion.^  No  Judge  has  been 
more  inclined  to  adhere  to  this  doctrine  than  myself.  Still, 
when  the  question  is  made,  it  becomes  my  duty  to  examine 
the  case  with  all  thejust  deference  belonging  to  the  judgment 
of  others ;  but  at  the  same  time  with  some  regard  to  the  rights 
of  the  parties  in  respect  to  my  own. 

The  allowance  of  the  District  Judge  in  this  the  present 
ease,  exeeeded,  in  a  small  degree,  one  fifth  of  the  whole 
property  saved.  It  cannot  certainly  be  pronounced  an  ex« 
tiravagant  proportion ;  at  the  same  time,  with  reference  to  the 
Talue  of  the  property,  and  the  duration  and  peril  of  the  ser* 
vice,  it  must  be  admitted  to  be  lai^e.  The  time  employed 
was  less  than  two  days ;  the  weather  was  not  boisterous ;  the 
peril  to  life,  if  it  existed  in  any  considerable  degree,  was  not 
long,  nor  exceedingly  critical ;  the  season  of  the  year  was 
unfavorable,  but  the  voyage  was  in  a  Sound  full  of  ports  or 
anchorages,  where  assistance  might,  in  case  of  necessity,  be 
procured,  or  a  harbour  made ;  the  vessel  was  upset,  hot  the 
principal  cargo  (logwood  and  mahogany)  was  buoyant ;  so 
that  there  was  little  danger  of  the  wreck  and  loss  of  both, 
unless  by  some  severe  storm.  And  it  may  be  added,  that 
numeroos  vessels  are  perpetually  passing  through  the  same 
Sound ;  so  that  extraordinary  hazards  would  have  been,  undw 
common  circumstances,  accompanied  by  extraordinary  means 
of  assistance.  A  suggestion  has  been  made,  that  the  storm 
of  the  succeeding  day,  after  the  arrival  at  E^gartown,  would 

1  7^  Sibyl,  4  Wheaton  R.  98.    Jhfsan  v.  Prior^  1  GalUa.  R.  133. 
Hie  Dq9  Hermanos,  10  Wheaton  R.  306. 
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have  very  probably  occasioned  a  tottfl  loss  of  the  vessel  and 
cargOy  if  they  had  not  then  been  in  port.  Admitting  that  to 
be  true^  still  it  cannot  constitute  a  material  ground,  in  a  case 
like  the  present^  for  enhancing  the  salvage.  Salvage  is  a 
compensation  for  the  rescue  of  the  property  from  present, 
pressing,  impending  perils ;  and  not  for  the  rescue  of  it  from 
possible  future  perils.  It  is  a  compensation  for  labor  and 
services,  for  activity  and  enterprise,  for  courage  and  gallantry 
actually  exerted,  and  not  for  the  possible  exercise  of  them, 
which  under  other  circumstances  might  have  been  requisite. 
It  is  allowed,  because  the  property  is  saved ;  not,  because  it 
might  bave  been  otherwise  lost  upon  future  contingencies. 
Subsequent  perils  and  storms  may  enter,  as  an  ingredient, 
into  the  case,  when  they  were  foreseen,  to  show  the  prompti- 
tude of  the  assistance,  and  the  activity  and  sound  judgment 
with  which  the  business  was  conducted ;  but  they  can 
scarcely  avail  for  any  other  purpose.  Ought  the  salvage  to 
be  diminished  by  a  favorable  state  of  the  weather  after  tbe 
arrival  in  port  ?  If  not,  why  should  it  be  increased  by  an  un- 
favorable state  of  the  weather  }  To  introduce  such  ingredi- 
ents into  tbe  estimate  of  salvage,  which  were  neither  foreseen, 
nor  acted  upon,  would  compel  the  Court  to  deliver  itself  over 
to  conjectures,  resting  on  loose  probabilities,  the  nature  and 
extent  of  which  could  never  be  measured.  It  would  be  to 
go  off  of  soundings ;  to  desert  the  facts  ;  and  to  be  guided 
by  speculations,  always  questionable,  and  sometimes  de- 
ceptive. 

After  weighing  all  the  circumstances,  I  have  with  great  ro* 
luctance  come  to  the  conclusion,  that  the  decree  assigns  too 
high  a  rate  of  salvage.  No  person  can  entertain  a  higher  re- 
spect for  the  sound  judgment  and  ability  of  my  learned 
brother,  the  District  Judge,  than  myself.  Nor  should  I  in- 
cline upon  slight  differences  of  opinion  to  vary  his  decree. 
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But  a  full  review  of  all  the  facts  has  not  enabled  me  to  arrive 
at  the  conclusion,  that,  consistently  with  my  duty,  I  ought  to 
affirm  the  decree. 

In  the  case  of  The  William  BecJcfordj  (3  Rob.  R.  355,) 
where  the  property  was  in  great  distress,  and  the  circum- 
stances more  perilous  than  those  of  the  present  case,  though 
somewhat  resembling  them,  Lord  StoweU  deemed  a  salvage 
of  £1000,  out  of  a  property  worth  more  than  £17,000,  to 
be  an  ample  remuneration.  I  am  not  sure,  that  I  should  have 
arrived  at  a  result  so  moderated  and  measured.  But  the  de- 
cree of  the  District  Court,  in  the  present  case,  has  more  than 
trebled  the  proportion,  under  circumstances,  however,  of 
greatly  diminished  value. 

My  #pinion  is,  that  eight  hundred  and  fifty  dollars,  which 
IS  a  little  more  than  one  seventh  of  the  property  saved^  will 
be  a  liberal  compensation,  looking  to  the  value  of  the  property 
at  hazard,  and  the  nature  of  the  services  performed.  Of  this 
sum,  I  shall  decree  one  hundred  dollars  to  be  paid  to  Barte- 
mus  Luce  and  the  thirteen  other  persons,  whose  claims  were 
brought  forward  by  the  supplemental  libel,  instead  of  the 
sum  allowed  them  by  the  decree  of  the  District  Court.  The 
remaining  sum  is  to  be  paid  to  the  original  libellants,  belong- 
ing to  the  Pilot  Boat  Superior,  and  the  sloop  Hero ;  and  these 
sums  are  to  be  apportioned  and  distributed  among  the  salvors 
respectively,  according  to  the  distribution  made  by  the  decree 
of  the  District  Court. 

The  costs  of  the  District  Court  are  to  be  paid  by  the 
claimants  ;  and  the  costs  of  this  Court  are  to  be  borne  by  the 
respective  parties,  who  have  incurred  them. 

Decree  altered  accordingly, 

VOL.  VI.  28 
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Samuel  Hazard,  Administrator^ 

V. 

The  New  England  Marine  Insurance  Compant. 


SemhU,  To  make  an  abendomnent  eflbctnal,  the  caoae  ef  the  lost  of  the  ainp  bmmI 
be  atated  in  the  leUer  of  abandonment,  for  the  benefit  of  the  onderwriten. 

Where,  in  a  written  application  for  insurance  on  a  ship,  she  is  represented  as  '*  a 
coppered  ship/'  the  meaning;  of  this  representation  is  to  be  imdentood  according 
to  the  ordinary  sense  and  osage  of  these  terms  in  the  placet  where  the  iasuiaace  ■ 
made ;  unless  the  underwriter  knows,  that  a  different  sense  and  usage  prevail  in 
the  place,  in  which  the  ship  is  then  lying,  and  in  iHiich  the  owner  resides,  and  from 
which  he  writes,  asking  for  the  insurance ;  or  has  some  other  knowledge,  thai  tha 
owner  uses  them  in  a  different  sense  from  that,  which  prevails  in  the  place,  where 
the  insurance  is  made. 

If  the  underwriter  has  been  misled  in  a  matter  material  to  the  risk,  by  snpposing 
the  terms  of  the  representation  used  in  the  sense  of  the  place,  where  the  yplicalien 
was  made,  and  if  the  policy  was  underwritten  by  mistake,  founded  on  such  suppo- 
sition, and  the  owner,  who  procured  the  insurance,  intended  to  use  the  terms  in  a 
diflerent  sense,  then  the  policy  is  void,  as  founded  in  mvtoal  miatake. 

It  is  essential  to  the  validity  of  a  contract,  that  the  parties  to  it  should  have  consented 
to  the  same  subject  matter  in  the  same  sense ;  they  must  have  contracted  ad  idem, 

A  loss  of  a  ship  by  worms  in  an  ocean,  where  worms  ordinarily  assail  and  enter  the 
bottoms  of  vessels,  is  not  a  peril  of  the  sea  within  the  policy. 

Where  a  ship  sustained  an  injury  at  the  Cape  de  Verd  Islands,  in  the  loss  of  her 
false  keel,  whereby  she  became  exposed  to  the  action  of  the  worms,  which  ob- 
tained entrance  into  her  in  the  Pacific  Ocean,  and  destroyed  the  ship,  the  loss  does 
not  come  within  the  policy,  it  being  a  consequential  injury.  In  this  case,  the  master 
should  have  caused  the  ship  to  be  repaired ;  and  in  not  doing  so,  ho  was  guilty  of 
^^^e^ce,  which  exonerated  the  underwritera  from  the  sobeeqaent  loss  by  wormsi 
which  was  occasioned  thereby. 


Assumpsit  on  a  policy  of  insurance,  dated  26th  Decemberj 
1827,  whereby  the  defendants  caused  to  be  assured  Josiah 
Bradlee  &  Co.,  for  Thomas  Hazard,  Junior,  of  New  York, 
fifteen  thousand  dollars  on  the  ship  Dawn,  and  outfits,  at  and 
from  New  York  to  the  Pacific  Ocean  and  elsewhere,  on  a 
whaling  voyage,  during  her  stay  and  fishing,  and  until  her  re- 
turn to  New  York,  or  port  of  discharge  in  the  United  States, 
with  liberty,  &c.  ^ 
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The  declaration  contained  various  counts,  stating  a  total 
loss  of  the  vessel,  and  a  partial  loss  of  the  cargo,  and  also  a 
partial  damage  to  the  vessel  hj  perils  of  the  seas. 

It  appeared,  in  evidence,  that  the  vessel  sailed  on  the  voy- 
age on  the  29th  of  December,  1827 ;  and  on  heroptward  pas- 
sage stnick  upon  a  rock  at  the  Cape  de  Verd  Islands,  and 
knocked  off  a  portion  of  her  false  keel ;  but  proceeded  on 
her  vojage,  and  continued  cruising,  and  encountered  some 
heavy  weather,  until  she  was  finally  compelled  to  return  to 
the  Sandwich  Islands,  where  she  arrived  in  December,  1829, 
in  a  very  leaky  condition.  Upon  an  examination  by  compe- 
tent surveyors  there,  she  was  found  to  be  so  entirely  perfo- 
rated by  worms  in  her  keel,  stem,  and  stem-post,  and  some  of 
her  platiks,  as  to  be  wholly  innavigable  ;  and,  being  incapable 
of  repair  at  that  place,  she  was  condemned  and  sold. 

It  also  appeared  in  evidence,  that  after  the  ship  had  sus- 
tained the  injury  at  the  Cape  de  Verd  Islands,  she  put  into 
St.  Salvador,  and  that,  both  at  the  Cape  de  Verd  Islands  and 
St.  Salvador,  her  bottom  was  examined  by  swimmers,  and 
reported  not  to  be  materially  injured. 

C.  O.  Laring  and  fFebsteff  for  the  defendants,  contended, 

(1.)  That  there  was  a  mbrepresentation  of  a  fact  material 
to  the  risk,  in  the  application  made  for  the  insurance,  which 
was  by  letter,  and  in  which  the  vessel  was  represented  to  be 
a  coppered  ship.  That,  by  the  terms  <<  coppered  ship,"  ap- 
plied to  a  vessel  destined  upon  a  whaling  voyage  in  the  Pa- 
cific Ocean,  it  would  be  understood,  according  to  the  usages 
of  insurance  in  Boston,  that  the  sides  and  bottom  of  her  keel 
were  covered  with  copper ;  and  they  adduced  evidence  to 
prove  this  position,  and  also  that  the  keel  of  this  vessel  was 
not  so  covered. 

And  upon  this  point  the  plaintiff  produced  evidence  to 
prove,  that  the  keel  was  so  covered  ;  or,  if  not,    that  it 
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was,  nevertheless,  covered  with  leather,  which  was  alleged  to 
afford  an  equally  permanent  and  effectual  protection  against 
worms. 

(2.)  Another  point  of  defence  was,  that  there  had  been 
no  sufBcient  legal  abandonment.  (3.)  A  third  point  was, 
that  a  loss  by  worms  was  not  a  loss  within  the  policy  ;  and 
for  this  was  cited  Martin  y.  Sedem  Marine  Lnurance  Com^ 
pony,  2  Mass.  R.  484 ;  Hughes  on  Insurance,  218  ;  Phillips 
on  Insurance,  251.  (4.)  Another  point  was,  that  if  the  loss 
by  worms  was  a  consequence  of  the  injury  done  at  the  Cape 
de  Verd  Islands,  it  was  too  remote  to  entitle  the  plaintiflSi-to 
recover ;  that  the  injury  ought  to  have  been  repaired  by  the 
master,  and  if  he  neglected  it,  a  subsequent  loss  by  bis  ne- 
glect was  not  chargeable  to  the  underwriters.  (5.)  Another 
point  was,  that  the  ship  was  unseaworthy,  it  being  alleged, 
that  the  copper  was  put  on  over  old  leather,  and  so  was  not 
sujSciently  fastened  ;  but  this  point  was  not  much  pressed. 
(6.)  Another  point  was,  that,  if  there  was  not  a  total  loss, 
there  could  be  no  recovery  for  a  partial  loss,  as  the  damage 
by  perils  insured  against  did  not  amount  to  five  per  cent. ; 
but  the  plaintiff^s  counsel  did  not  contend  for  a  partial  loss. 

The  plaintiff's  counsel,  (  fV.  Suilivan  and  Selden,)  on  the 
other  hand,  contended,  (1.)  that  there  was  a  sufficient  aban- 
donment. (2.)  That  there  was  no  misrepresentation.  (3.) 
That  the  loss  by  worms  was  within  the  policy.  (4.)  If  not 
generally,  it  was  under  the  circumstances  of  this  case. 
(5.)  That  the  ship  was  seaworthy. 

It  is  not  thought  necessary  to  report  the  arguments  at  lai^e, 
as  they  are  fully  commented  on  by  the  Court. 

Stort  J.,  in  the  course  of  the  trial,  and  in  summing  up  to 
the  jury,  gave  his  opinion  on  the  points  of  law  in  substance 
as  follows.  The  first  question  arising  in  this  case  is,  whether 
the  abandonment  is  sufficient  in  its  form  and  substance.    The 
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letter  of  abandonment  is  dated  the  28tb  of  July,  1830,  and 
after  stating  that  a  letter  bad  been  received  from  Captain 
Gardiner,  the  master  of  the  vessel  insured,  of  which  it  an- 
nexes a  cop7,  adds,  we  hereby  abandon  to  the  underwriters 
on  that  ship  and  outfits,  the  interest .  insured.  The  letter  of 
Captain  Gardiner  states  nothing  farther  in  relation  to  tbe  loss 
of  the  ship,  than  is  contained  in  the  following  passages. 
*'  Tbe  unfortunate  situation  I  have  been  placed  in  by  the 
failure  of  the  ship  Dawn,  and  all  the  particulars  relative  to 
my  transactions,  will  be  forwarded  to  you  in  a  duplicate  by 
Mr.  S.  R.,  whom  1  have  authorized  to  that  effect,  by  the  ear- 
liest opportunity.  I  have  shipped,  on  account  of  ship  Dawn, 
88,800  gallons  of  sperm  oil ;  quantity  obtained  53,541  gal- 
lons. The  ship  was  stripped,  sold  in  lots,  also  her  stores, 
provisions,  be.  The  nett  amount  of  sales  was  ^6496*74 ; 
disbursements  during  the  voyage,  and  expenses  at  this  place 
have  been  about  $5000.'^  The  objection  to  the  abandon- 
ment is,  that  there  is  no  statement  of  the  cause  of  the  loss, 
so  as  to  show,  that  it  is  by  a  peril  within  the  policy,  for  which 
an  abandonment  may  justly  be  made.  I  confess,  that  I  have 
alwaiys  understood  the  law  to  be,  that  in  an  abandonment  the 
cause  of  the  loss  must  be  stated,  so  that  the  underwriter  may 
know,  whether  it  is  a  loss  by  a  peril  within  the  policy,  and 
nay  exercise  his  judgment  upon  the  facts,  whether  to  accept 
or  refuse  the  abandonment.  Nor  do  I  well  see,  how  an  aban- 
donment can  be  made  without  stating  a  case  justifying  the 
act.  It  seems  difficult  to  see,  in  the  present  abandonment, 
any  distinct  statement  of  a  loss  by  any  peril  insured  against. 
The  only  allegation  is,  that  there  has  been  a  failure  of  tbe 
ship ;  but  this  may  be  from  causes  wholly  without  tbe  .perils 
of  the  policy.  The  ship  may  have  failed  from  the  mere 
waste  and  decay  incident  to  the  voyage,  without  any  extraor- 
dinary peril.     Still,  as  there  are  other  most  important  points 
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in  this  case,  whatever  my  own  opinion  may  be,  I  shall  for  the 
purposes  of  the  trial  rule,  and  I  do  accordingly  rule,  that,  un- 
der all  the  circumstances  of  the  case,  the  abandonment  is 
sufficient  in  point  of  law. 

The  next  question  is,  whether  there  has  been  a  false  rep- 
resentation in  any  thing  material  to  the  risk.  The  letter  of 
instructions,  of  the  22d  December,  1887,  under  which  the 
policy  was  procured  to  be  underwritten,  asserts,  '^  She  (the 
ship)  has  been  newly  coppered  to  light  water  mark,  above 
which  she  is  sheltered  with  leather  to  the  wales,  and  fitted  in 
every  respect  in  the  best  manner,"  &c. ;  and  insurance  was 
asked  on  the  vessel  for  a  whaling  voyage.  Now,  I  may 
state  at  once  to  the  jury,  that  the  representation  of  facts, 
stated  in  this  letter,  so  far  as  they  were  material  to  the  risk, 
must  be  substantially  true.  If  the  ship  was  not  cc^pered,  as 
stated  in  that  letter,  and  she  did  not  in  that  respect  corre- 
spond with  that  representation,  and  the  difierence  between 
the  facts  and  the  representation  was  material  to  the  risk,  then 
the  plaintiff  is  not  entitled  to  recover  upon  the  policy.  But 
I  shall  leave  the  facts,  as  to  the  representation  and  its  mate- 
riality, to  the  jury.  The  words  in  the  letter  represent  the 
ship  to  be  newly  coppered  to  light  water  mark.  The  under- 
writers insist,  that  the  ship  was  not  coppered  according  to 
tbis  representation ;  and  it  is  for  the  jury  to  determine,  what 
constitutes  a  coppered  ship.  If  the  jury  shall  find  firom  the 
evidence,  that,  in  order  to  constitute  what  is  called  a  cop^ 
pered  ship,  the  bottom  of  the  keel  and  the  sides  of  the  keel, 
as  well  as  the  sides  of  the  vessel,  must  be  coppered ;  and  if 
they  should  farther  find  from  the  evidence,  that  this  ship  was 
not  so  coppered,  and  the  deficiency  was  material  to  the  risk, 
then,  there  was  not  a  compliance  with  the  terms  of  the  letter 
left  with  the  underwriters,  and  the  latter  are  not  liable  upon 
the  policy.    Or,  if  the  jury  should  find  from  the  evidence. 
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that  a  ship  coppered  on  her  sides  and  also  on  tbe  sides  of  her 
keel,  and  not  on  the  bottom  of  the  keel,  or  false  keel,  would 
meet  the  representation  of  a  coppered  ship  on  other  voyages ; 
but  that,  in  whaling  voyages  in  the  Pacific  Ooean,  the  usual 
and  customary  mode  is  to  copper  the  bottom  or  false  keel,  and 
it  is  understood  by  underwriters,  when  application  is  made  for 
insurance  on  such  voyages,  that  the  vessels  are  so  coppered, 
unless  the  contrary  is  stated ;  then,  inasmuch  as  the  letter  ap* 
plying  for  insurance  is  an  application  for  insuranoe  of  a. ves- 
sel on  a  whaling  voyage  in  the  Pacific  Ocean,  the  underwri- 
ters had  a  right  to  consider  the  representation  in  the  letter,  aa 
describing  the  vessel  as  coppered  in  the  manner,  in  which 
vessels  are  usually  coppered  for  such  voyages ;  and  if  the 
ship  was  not  so  coppered,  and  that  deficiency  was  material  to 
the  risk,  the  terms  of  the  letter  were  not  complied  with,  and 
the  defendants  were  not  bound  by  the  policy. 

It  has  been  argued  on  behalf  of  the  plaintiffs,  that  the  rejH 
resentation  in  the  letter,  as  to  the  ship's  being  coppered,  is  to 
be  construed  and  decided  by  the  meaning  of  those  terms  in 
the  port  of  New  York,,  where  the  letter  was  written,  and  the 
owner  resided,  and  where  the  voyage  was  to  commence  and 
end ;  and  not  by  the  meaning  of  the  words  in  Boston,  where 
tbe  insurance  was  made,  although  the  latter  was  the  only 
sense,  in  which  the  underwriters  could  or  did  understand  the 
terms,  at  the  time  when  the  insurance  was  made.  I  am  de« 
cidedly  of  a  different  opinion  ;  and  I  think  the  doctrine  utter- 
ly irreconcilable  with  the  first  principles  in  the  interpreta- 
tion of  contracts,  and  especially  of  contracts  governed  by  the 
lex  loci  contractus.  In  my  judgment,  it  is  wholly  immaterial, 
as  to  this  point,  where  the  owner  resided,  or  where  the  letter 
was  written,  or  where  the  voyage  was  to  commence  or  end. 
This  is  not  a  question  as  to  the  usage  of  trade  in  a  particu- 
lar, pgct,  with  reference  to  a  particular  voyi^e,  or  of  seawor<* 
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thiness  for  such  a  voyage.  The  question  is  not  here,  whether 
the  ship  was  seaworthy  for  a  whaling  voyage  according  to  the 
usage  of  the  port,  where  the  voyage  was  to  begin  and  end. 
She  might  have  been  so,  for  aught  I  know,  in  the  port  of 
New  York,  without  such  entire  coppering  of  the  whole  keel, 
as  the  underwriters  now  contend  for.  And  if  there  had  been 
no  representation  at  all  of  the  fact,  if  the  vessel  had  been 
seaworthy  for  the  voyage  according  to  the  usage  of  New 
York,  the  underwriters  would  have  been  bound  by  the  policy. 
But,  here,  there  is  a  positive  representation  of  a  fact ;  and 
whether  that  fact  be  or  be  not  necessary  to  seaworthmess,  is 
of  no  consequence,  if  it  is  still  a  fact  material  to  the  risk,  and 
in  regard  to  which  the  underwriters  have  been  misled  by  the 
representation*  The  fact  of  extra-seaworthiness  may  with 
them  constitute  a  solid  reason  for  underwriting  the  policy. 
A  fact  indicating  superior  and  extraordinary  safety,  or  uncom- 
mon protection  from  danger,  by  very  excellent  equipments, 
seamanship,  or  structure,  may,  as  a  fact  leading  to  a  decrease 
of  the  risk,  be  the  very  inducement  to  take  the  policy.  An 
old  ship  may  be  seaworthy ;  but  she  may  not  be  as  safe  as  a 
pew  ship ;  and  if  an  old  ship  is  represented  as  a  new  ship, 
and  it  is  material  to  the  risk,  though  the  old  ship  be  seawor- 
thy, can  it  be,  that  the  underwriters  are  bound  ? 

Here,  then,  the  underwriters  are  in  Boston ;  the  proposal 
is  offered,  and  the  letter  is  shown,  and  the  repre^ntation  is 
made  in  Boston  ;  the  policy  itself  is  underwritten  in  Boston  ; 
and  it  is  a  contract  made  and  to  be  executed  in  Boston,  and, 
of  course,  is  to  be  construed  by  the  law  of  Massachusetts, 
and  the  meaning  and  usage  of  words  in  that  Stale.  If  any 
thing  is  settled,  as  to  the  operation  of  the  lex  loci  contractus, 
I  think  this  principle  is.  According  to  the  usage  of  the 
terms  in  Boston,  (I  will  suppose  for  the  purpose  of  the  argu- 
ment,) the  words,  ^'coppered  ship,''  mean  a  ship  coppered 
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on  her  whole  keel  aad  false  keel,  as  well  as  oq  her  sides ;  and 
especially  in  whaling  voyages,  a  coppered  ship  is  always  so 
understood  by  all  persons  in  Boston.  The  underwriters  have 
not  the  slightest  knowledge,  that  a  different  meaning  is  at- 
tached to  the  words  elsewhere,  and  especially  not  in  New 
York.  They  underwrite  the  policy  upon  the  faith  of  the 
representation,  that  the  ship  is  a  coppered  ship,  in  the  only 
sense  of  the  terms  known  to  them,  or  which  they  have  the 
slightest  reason  to  conjecture.  The  owner  gives  them  no  in- 
formation, that  he  uses  the  words  in  a  different  sense ;  and 
the  very  agent  in  Boston,  who  procures  the  insurance,  and 
to  whom  the  uniform  sense  of  the  words  in  Boston  must  be 
equally  well  known,  is  silent  in  regard  to  any  difference.  li 
the  agent  had  by  parol  asked  for  the  insurance  in  Boston,  and 
made  at  the  time  a  parol  representation,  that  the  ship  was  a 
coppered  ship,  must  he  not  be  deemed  to  represent  her  to  be 
80  in  the  Boston  sense  of  the  words  ?  And  if  so,  can  it  make 
any  difference,  that  the  representation  is  made  in  writing  in 
the  same  place  ? 

I  do  not  say,  that  the  owner,  or  the  agent,  practised  a 
fraud  upon  the  underwriters  by  procuring  a  policy  under  such 
circumstances,  by  misleading  the  underwriters.  All  the  par- 
ties may  have  been  equally  innocent.  The  owner  in  New 
York  may  not  have  been  aware,  that  the  meaning  of  ^'a  cop- 
pered ship"  in  Boston,  is  different  from  the  meaning  of  such 
a  ship  in  New  York.  The  agent  in  Boston  may  have  been 
equally  as  ignorant,  as  the  underwriters,  in  regard  to  the  New 
York  sense.  What,  then,  under  such  circumstances,  would 
be  the  consequence  ?  Plainly,  that  it  would  be  a  contract 
founded  in  mutual  mistake ;  and  therefore  neither  party  would 
be  bound  by  it.  Th.ey  would  not  have  contracted  ad  idem. 
There  would  never  have  been  an  agreement  to  the  same  sub- 
ject matter  in  the  same  sense.  This  principle  is  so  well  known 
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fore  foot  and  the  greater  part  of  her  false  keel  were  gone  ;  her 
stem-post  injured ;  and  for  the  most  part  her  sheathing  and  cop- 
per entirely  gone ;  and  many  parts  of  the  plank  of  the  bottom 
were  destroyed  ;  and  she  was  accordingly  condemned  as  un- 
worthy of  repair.  The  immediate  cause  of  the  loss  seems,  by 
the  course  of  the  argument,  admitted  to  have  been  the  perfora- 
tion of  the  keel  by  worms.  Whether  the  keel  was,  or  was 
not  coppered  on  the  sides,  has  been  much  contested,  and  the 
evidence  is  contradictory.  But  it  seems  admitted,  that  the 
bottom  of  the  keel  was  not  coppered,  but  only  covered  with 
the  leather ;  and  the  sides  of  the  keel,  if  not  coppered,  were 
also  covered  with  leather. 

The  question  is,  whether  a  loss  by  worms  is,  in  the  sense 
of  the  policy,  a  loss  by  the  perils  of  the  seas.  If  the  jury 
shall  find  from  the  evidence,  that  in  the  Pacific  Ocean  worms 
ordinarily  assail  and  enter  the  bottoms  of  vessels,  then,  in  my 
opinion,  a  loss  of  the  ship  by  worms,  under  such  circum- 
stances, in  that  ocean,  is  not  a  peril  of  the  seas  within  the 
meaning  of  the  policy.  The  policy  is  intended,  not  to  cover 
ordinary  perils,  in  the  nature  of  wear  and  tear,  in  the  voy- 
age ;  but  extraordinary  perils.  If  the  question  were  entirely 
new,  I  should  upon  principle  adhere  to  this  doctrine.  But  it 
appears  to  me,  that  it  is  fully  settled  by  authority.  This  is  a 
policy  underwritten,  and  to  be  executed  in  Massachusetts ;  and 
therefore  it  is  to  be  treated  as  a  Massachusetts  contract.  It  has 
been  decided  in  the  courts  of  this  State,  that  damage,  arising 
from  an  injury  by  worms,  is  not  a  loss  within  the  policy ;  * 
and   my   opinion   is,  that   underwriters   in   Boston  must  be 


1  Martin  v.  The  SdUm  Marine  Insurance  Company,  2  Mass.  R.  421. 
See  also  Rohl  v.  Parr,  1  Esp.  Rep.  444.  Benecke  on  Insurance,  456. 
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deemed  to  contract  in  reference  to  this  course  of  decision  ; 
and  that  consequently  they  are  not  liable  for  losses  occasioned 
by  worms. 

But,  it  has  been  contended  on  behalf  of  the  plaintifis,  that, 
even  admitting  that  the  destruction  of  the  ship  has  been  by 
worms,  and  that  such  a  loss  is  not,  under  ordinary  circum- 
stances, a  loss  within  the  policy ;  yet  it  appears  by  the  evi- 
dence in  this  case,  that  the  access  of  the  worms  to  the  keel 
was  owing  to  the  accident  and  damage  done  to  the  keel  at 
the  Cape  de  Verd  Islands,  by  striking  against  a  rock ;  and 
that  under  these  circumstances  the  ultimate  loss  is  to  be  at- 
tributed to  this  accident,  and  so  is  a  loss  within  the  policy. 
It  is  added,  that  in  all  cases,  where  the  loss  is  inevitable  in 
consequence  of  the  accident,  the  loss  is  properly  immediate, 
although  it  may  not  in  point  of  time  happen  until  long  after- 
wards. In  other  words,  a  loss  is  deemed  immediate,  not  be- 
cause it  happens  eo  instantly  but  because  it  is  inevitable. 
And  examples  have  been  put  at  the  bar  in  illustration  of  this 
doctrine.  My  opinion  is,  that  in  no  just  sense  can  this  loss,  if 
by  worms,  be  deemed  a  loss  immediate  upon  the  accidental  in- 
jury alluded  to.  The  general  rule  in  cases  of  insurance  is,  that 
the  loss  is  to  be  attributed,  not  to  the  remote,  but  to  the  imme- 
diate cause.  Causa  proxima,  non  remota,  spectatur.  The  in- 
jury by  striking  on  the  rock  at  the  Cape  de  Verd  Islands, 
might  have  been  the  occasion,  or  even  the  remote  cause  of 
the  loss  of  the  ship ;  but  it  was  not  the  immediate  cause. 
The  immediate  cause  was  the  perforation  of  the  keel  by 
worms.  The  loss  happened  many  months  after  the  accident. 
I  have,  therefore,  no  difficulty  in  stating  to  the  jury,  that  if, 
in  consequence  of  the  injury  sustained  at  the  Cape  de  Verd 
Islands,  the  false  keel  was  torn  off,  whereby  the  ship  became 
exposed  to  the  action  of  the  worms,  and  that  they  thereby 
obtained  entrance,  and  destroyed  the  ship,  the  loss  would  not 
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come  within  the  policy^  it  being  a  consequential  lojuiy, 
against  which  the  underwriters  are*  not  considered  as  taking 
the  risk. 

But  an  additional  answer  to  this  part  of  the  case  has  been 
given  by  the  counsel  for  the  defendants,  upon  which  it  be-* 
comes  my  duty  to  express  an  opinion.  It  is  said,  that,  eyen 
if  the  loss  could  be  thus  traced  back  immediately  to  the  acci- 
dent at  the  Cape  de  Verd  Islands ;  yet  the  underwriters  would 
not  be  liable,  because  it  was  the  duty  of  the  master,  if  he 
could,  (and  it  is  not  shown,  that  he  could  not,)  to  repair  the 
damage  so  done ;  and  if  he  did  not,  the  subsequent  loss  is 
properly  attributable  to  his  negligence  ;  and  that  the  under- 
writers are  not  liable  for  a  loss  by  worms  occasioned  by  such 
negligence.  Upon  this  point  my  opinion  is,  that  if  the  injury 
at  the  Cape  de  Verd  Islands  was  reparable,  and  could  have 
been  repaired  there,  or  at  St.  Salvador,  or  at  any  other  port 
at  which  the  ship  stopped  in  the  course  of  her  voyage,  it 
was  the  duty  of  the  master,  and  he  was  bound,  to  cause 
such  repairs  to  be  made,  if  they  were  material  to  prevent  a 
loss.  And  if  be  omitted  to  make  such  repairs,  because  be 
did  not  deem  them  necessary ;  and  if  by  such  neglect  alone 
the  subsequent  loss  by  worms  was  occasioned,  the  underwrit- 
ers  are  not  liable  for  the  loss  so  occasioned. 

Tbe  Court  have  also  been  called  upon  by  the  plaintiff's 
counsel  to  instruct  the  jury  as  follows ;  first,  that  if  the  jury 
believe,  that  the  underwriters  would  not  have  charged  a 
higher  rate  of  premium,  if  the  vessel  bad  been  correctly  rep- 
resented, than  they  did  chaise,  and  that  the  insured  had  not 
intentionally  misrepresented  the  facts,  then  the  representa- 
tion is  not  material,  and  does  not  defeat  the  policy  ;  secondly, 
that  if  they  believe,  that  the  object.of  coppering  the  bottom 
of  the  keel  is  to  protect  against  worms,  and  if  they  also  be- 
lieve the  leather  an  equal  protection,  and  that  it  was  put  on,  in 


OCTOBER  TERM,  1882.  931 

Hazard  v.  The  N.  E.  Marine  Insurance  Company. 

that  case  the  letter  would  not  be  considered  a  material  misrep- 
resentation. I  feel  myself  compelled  to  refuse  ta  give  the  in- 
structions in  the  terms  prayed.  But  upon  the  first  point,  I 
am  of  opinion,  and  so  direct  the  jury,  that  if  the  fact  stated 
was  not  material  to  the  risk,  and  would  not  have  varied  the 
conduct  of  the  underwriters,  either  as  to  the  premium  of  in- 
surance, or  as  to  underwriting  the  policy  at  all,  if  the  fact  had 
been  correctly  represented,  and  the  insured  has  not  intention- 
ally misrepresented  the  facts,  then  the  misrepresentation  will 
not  prevent  the  insured  from  a  recovery  in  this  case,  or  de- 
feat the  policy.  And  on  the  second  point,  I  direct  the  jury, 
that  if  the  object  of  coppering  the  bottom  of  the  keel  was  to 
protect  it  against  worms,  and  if  they  believe,  that  leather  is 
an  equal  protection,  still,  if  the  fact  was,  that  the  letter  of 
instructions  did  contain  a  representation,  which  was  and  might 
have  been  understood  as  representing,  that  the  keel  was  cop- 
pered, and  if  that  fact  was  material  to  the  risk,  and  might 
have  induced  the  underwriters  to  ask  a  higher  premium,  or 
not  to  have  underwritten  at  all,  then  the  misrepresentation  of 
its  being  coppered,  when  it  was  leathered,  would  avoid  the 
policy.  But  if  it  was  not  a  fact  material  to  the  risk,  and 
would  not  have  changed  the  conduct  of  the  underwriters, 
either  as  to  underwriting  at  all,  or  as  to  asking  a  higher  pre- 
mium, then  the  misrepresentation  would  not  avoid  the  policy. 

With  these  directions,  after  summing  up,  and  commenting 
on  the  facts,  the  Judge  left  the  cause  to  the  jury,  who  found 
a  Terdict  for  the  defendants,  upon  which  judgment  was  ren* 
dfred  accordingly. 

Memorandum.  A  bill  of  exceptions  was  filed,  and  the 
cause  was  carried  by  a  writ  of  error  to  the  Supreme  Court, 
where,  upon  argument  at  January  Term,  1834,  the  judgment 
was  reversed  for  error  in  stating,  that  the  letter  of  instructions, 
under  which  the  insurance  was  made,  was  to  be  understood 
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according  to  the  sense  of  the  terms  '' coppered  ship/'  as 
known  and  used  in  the  place  (Boston)  where  the  insurance 
was  applied  for  and  made.  But  upon  all  the  other  points  in 
the  case,  the  directions  of  the  Court  were  held  to  be  correct. 
See  8  Peters  R.  557. 


John  Glidden  and  others 
The  Manufacturers'  Insurance  Company. 

A  vessel  was  insured  from  A  to  B,  and  her  port  of  discharge  in  the  United  Stales^ 
She  went  to  C,  and  took  in  a  return  cargo  for  D,  and  stopped  at  S  on  the  relura 
voyage.  The  underwriters  signed  a  memorandum,  that  the  deviation  to  S  should 
not  prgudice  the  iusurancei  the  vessel  having  sailed  from  thence  to  £.  There 
was  a  total  loss  by  shipwreck.  Hddy  that  the  memorandum  did  not  help  the  de- 
viation of  going  to  C  instead  of  B ;  and  that  the  misstatement  of  the  relarn  voy- 
age being  to  £,  made  the  memorandum  of  no  effect. 

Assumpsit  on  a  policy  of  insurance.  At  the  trial,  which 
was  upon  the  general  issue,  there  was  a  demurrer  to  the  evi- 
dence, upon  which  the  cause  was  submitted  to  the  decision  of 
the  Court,  by  Webster  and  Gasman  for  the  plaintiffi,  and 
Sohier  for  the  defendants.  The  facts  and  grounds  of  the 
case  will  sufficiently  appear  by  the  opinion  of  the  Court. 

Stort  J.  On  the  4th  of  August,  1830,  John  Kendrick 
&  Co.  caused  a  policy  to  be  underwritten,  for  whom  it  may 
concern,  payable  to  them  in  case  of  loss,  (on  account  of  the 
plainti^,)  two  thousand  dollars  on  the  schooner  Orono,  from 
Newcastle,  (Maine,)  to  her  port  of  discharge  in  Martinique,  and 
at  and  from  thence  to  her  port  of  discharge  in  the  United 
States,  at  a  premium  of  five  per  cent.,  (the  vessel  being 
valued  at  $3000,)  against  the  common   perils.     The  vessel 
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had  sailed  on  the  voyage  on  the  11th  of  June  preceding. 
Instead  of  going  to  Martinique,  she  went  to  Mariegalante  and 
arrived  there  on  the  14th  of  July  of  the  same  year.  She 
there  disposed  of  her  cargo,  and  took  on  board  a  return  cargo, 
without  going  to  Martinique,  and  departed  from  thence  on 
the  15th  of  August,  on  her  return  home,  being  bound  to  Da- 
mariscotta  in  the  State  of  Maine,  and  not  to  Boston.  She 
arrived  off,  and  touched  at,  St.  Eustatia  on  the  17th  of  Au- 
gust, and  on  the  12th  of  September  was  shipwrecked  and  lost, 
on  Lenikin's  Neck,  in  Booth's  Bay  in  Maine,  while  proceeding 
towards  Damariscotta.  An  abandonment  was  duly  made,  but 
not  accepted ;  and  a  claim  is  now  made  for  a  total  loss. 

These  facts  are  admitted  upon  a  demurrer  to  the  evidence ; 
and  if  these  constituted  the  whole  of  the  plainti£'  case,  it 
would  be  veiy  clear,  that  they  would  not  be  entitled  to  re- 
cover ;  for  there  was  a  deviation  from  the  voyage  stated  in  the 
policy,  the  schooner  never  having  gone  to  Martinique  ;  and, 
of  course,  the  return  voyage  of  the  policy  never  commenced. 
But  on  the  11th  of  September,  1830,  it  having  been  ascer- 
tained, that  the  vessel  had  been  at  St.  Eustatia,  the  following 
memorandum  was,  by  consent  of  all  parties,  added  to  the 
policy.  '^Boston,  September  llih,  1830.  It  is  now  under- 
stood, that  the  within  insured  vessel  has  been  to  St.  Eustatia, 
and  sailed  thence  for  Boston  about  twenty-five  days  since, 
which  deviation  shall  not  prejudice  the  within  insurance." 
The  question  is,  whether  this  memorandum  helps  the  plain- 
tiff' case.  I  am  of  opinion  it  does  not.  In  the  first  place,  it 
waives  nothing  more  than  the  deviation  from  the  voyage  by 
going  to  St.  Eustatia,  and  not  that  by  going  to  Mariegalante, 
and  not  going  to  Martinique.  In  the  next  place,  this  waiver 
is  only  upon  a  statement  in  the  memorandum,  that  the  voy- 
i^e  was  from  St.  Eustatia  to  Boston ;  whereas  it  was  in  fact 
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to  Damariscotta.  So  that,  whether  the  memorandum  is  taken 
to  be  a  conditional  waiver,  or  whether  it  is  taken  to  be  sub- 
stantially the  substitution  of  a  new  risk,  namely,  a  voyage 
from  St.  Eustatia  to  Boston,  the  objection  is  equally  fatal. 
There  was  either  a  deviation  not  waived,  or  a  non-inception 
of  the  new  voyage. 

Upon  the  demurrer  to  the  evidence,  therefore,  judgment 
ibust  pass  for  the  defendants. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


iFaU  eftntft 


RHODE  ISLAND}  NOT£MBER  TERM,  1832,  AT  PBOTipENCE. 


.-_--_  C  Hob.  JOSEPH  STORY,  Associate  Justice  of  the  Supreme  Court. 
BEFORE  J  jj^^  jQjjj^  PITMAN,  District  Judge. 


Phimp  Sisson  anp  othj^rs  p.  CoRi^ELins  Seabu^t. 

A  devise  to  "  A  and  to  his  male  ckUdretif  lawfully  begotten  of  his  body,  and  their 
krir$  tor  ever,  to  be  equally  divided  amongst  them  and  their  heirs  for  ever/' 
pesies  a  life  estate  to  A^  yn^  a  contingent  reinai^dier  in  lee  to  his  c|ii)<|r9n,  (he 
havingi  at  the  making  of  the  will,  no  children.) 

The  Statute  of  4  &  6  Anne,  ch.  16,  respecting  collateral  warranty,  &c.|  has  been 
adopted  in  Rhode  Island. 

JSjectmei^t  (or  land  in  Tiverton,  Rhpde  Islant).     Plea,  genr 
eral  'issue. 

'^Ic^e  parties  agreed  to  a  special  statement  of  facts  as  foUqyirs. 

"On  the  20th  day  of  August,  A.  D.  1775,  T^homas  Sis^ofl, 
tjben  of  Tive^OD,  Rhode  I^Iand^  bdpg  pf  ^^^4  nilnjd  and 
competent  to  make  ^  will,  made  and  duly  executed  bis  last 
will  and  t^stanjie^t,  in  the  words  and  figures,  a^  sejt  out  in  the 
certified  copy  therepf  m^rj^ed  A,  h|er|ewith  fil^d  as  par^  of  this 
agreemjent,  au(}  adjgaitte4  as  s|ufficien,t  evidei^ce  of  the  said  w'^U, 
and  the  probate  thereof ;  and  the  said  Thon^w  die4  bet^®^^ 


^ 
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the  day  last  named  and  the  20tb  day  of  January,  A.  D.  1777, 
on  which  day  the  said  will  was  duly  proved,  approved,  and 
ordered  to  be  recorded  by  the  Court  of  Probate  of  the  said 
town  of  Tiverton,  as  and  for  the  last  will  and  testament  of 
the  said  Thomas,  then  deceased,  and  took  effect  as  such;  and 
the  said  will  and  probate  are  in  all  respects  valid  and  effec- 
tual. Philip  Sisson,  the  grandson  of  said  Thomas,  named  as 
a  devisee  in  said  will,  was  at  the  time  of  the  execution  of 
said  will,  under  the  age  of  twenty-one  years,  and,  at  that  time 
and  also  at  the  time  of  the  probate  of  said  will,  had  had  no 
children,  and  had  never  been  married ;  but  after  the  decease 
of  said  Thomas,  the  said  Philip  went  into  possession  of  the 
lands,  tenements,  and  appurtenances  devised  to  him  in  and 
by  said  will,  under  and  according  to  said  will,  and  the  terms 
of  the  devise  and  devises  to  him  therein  ;  the  same  lands  so 
devised  to  him  including  the  premises  demanded  in  this  suit, 
as  well  as  other  lands  lying  in  Massachusetts  ;  and  remained 
in  possession  of  the  premises  demanded  in  this  suit,  (being 
part  of  the  lands  so  devised  as  aforesaid  to  him,)  under  and 
by  virtue  of  said  will  and  devise,  until  the  29th  day  of 
March,  A.  D.  1814,  on  which  day  he  duly  made,  executed, 
and  delivered  to  the  defendant  the  deed  marked  B,  herewith 
filed,  and  agreed  to  be  a  part  of  this  statement,  and  duly  and 
legally  acknowledged  the  same  in  manner  as  appears  thereon, 
under  which  deed  the  defendant  went  into  possession  of  the 
demanded  premises,  and  has  remained  ever  smce,  and  still  is, 
in  possession  thereof. 

"  The  said  Philip  Sisson,  in  January,  A.  D.  1786,  was 
lawfully  married  to  Susannah  Bowen,  now  Susannah  Sisson, 
by  whom  he  had  the  following  named  children,  male  and  fe- 
male, of  his  body  lawfully  begotten  in  wedlock,  namely ; 
Elizabeth,  a  daughter  since  married  to  Jabez  Rowland ;  Han- 
nah, a  daughter  since  married  to  Peleg  Taber ;  Thomas,  a 
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son ;  Holden,  a  son  ;  Susan,  a  daughter,  since  married  to 
John  Tripp  ;  Abraham,  a  son;  Nathan,  a  son  ;  Cook,  a  son  ; 
Henry  Wilbur,  a  son ;  Lydia,  a  daughter,  since  married  to 
Timothy  Ingersoll ;  Abigail,  a  daughter,  since  married  to  Ja- 
cob Lyons;  Pamela  A.,  a  daughter,  since  married  to  Asa  M. 
Lucas  ;  Philip,  a  son  ;  and  Phebe,  a  daughter,  since  married 
to  Ezekiel  S.  Russell ;  all  which  said  children  of  said  Philip 
and  Susannah,  excepting  the  said  son  Nathan,  and  all  which 
said  husbands  of  said  female  children,  are  the  plaintifis  in  this 
suit,  and  now  living.  The  said  Nathan  died  in  August,  A.  D. 
1818,  intestate  and  without  issue,  leaving  his  said  brothers 
and  sisters  his  heirs  at  law.  The  said  plalnti£&  and  the  de- 
fendant are  citizens  of  the  several  States,  and  reside  in  the 
several  places,  as  stated  in  the  plaintiff'  declaration  ;  and  the 
said  children  of  the  said  Philip  Sisson  were  bom  at  the  sev- 
eral times  mentioned  in  the  deposition  of  said  Susannah, 
marked  C,  which  is  admitted,  and  is  to  be  taken,  as  part  of 
this  statement,  and  all  the  matters  stated  therein  are  agreed  to 
be  true. 

''  The  said  deed  to  the  defendant  comprises,  not  only  the 
land  demanded  in  this  suit,  but  a  part  also  of  the  lands  so 
devised  to  said  Philip,  lying  in  Massachusetts. 

^'  The  said  Philip  Sisson,  named  in  said  will,  and  father  of 
the  children  and  plaintiffi  aforesaid,  died  in  Indiana,  in  Sep- 
tember, A.  D.  1817  ;  and  since  his  decease,  the  said  premises 
were  demanded  of  said  defendant,  by  Thomas  Sisson,  one  of 
the  plaintiffi  in  this  suit,  on  the  ground,  that  the  said  Philip, 
deceased,  had  but  a  life  estate  therein,  and  claiming  title  by 
way  of  remainder,  under  said  will."  ^ 


I  The  papers  herein  referred  to,  marked  A,  B,  C,  are  omitted*  ^^^ 
not  being  important  to  the  true  understanding  of  the  de^ifio^ 
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The  cause  was  elaborately  argued  by  Tillinghast  and 
Whipple  for  the  plaintiffi,  and  by  Hunter  and  R.  W.  Greene 
for  the  defendant.* 

Stort  J.  The  principal  question  in  this  case  turns  upon 
a  devise  in  the  will  of  Thomas  Sissdn,  made  in  1775.  It  is 
in  the  following  words  :  ^'  Item,  I  give  and  bequeath  to  my 
loving  grandson,  Philip  Sisson,  all  my  homestead  farm  and 
housing  thereon  standing,  lying  part  in  said  Tiverton,  and 
part  in  the  township  of  Dartmouth,  in  the  Province  of  Mas- 
sachusetts Bay,  with  all  my  other  lands,  and  salt  meadowSy 
and  sedge  flats  in  said  Dartmouth,  to  him,  my  said  grandson 
Philip  Sisson,  and  to  his  male  children  lawfully  begotten  of 
hie  body^  and  their  heirs  for  ever,  to  be  equally  divided 
amongst  them  and  their  heirs  for  ever  "  The  testator  died  in 
1777,  leaving  the  said  Philip  Sisson  a  minor  under  age,  (the 
argument  says  eleven  years  old  only,)  without  childrep,  not 
then  having  been  married.  The  question  is,  what  estate  he 
took  under  the  will.  If  he  took  an  estate  tail,  it  has  been 
docked  by  a  conveyance  duly  made  by  him  according  to  the 
Statute  of  Rhode  Island  for  barring  estates  tail.  If  be  took 
an  estate  for  life  only,  and  his  children,  afterwards  born,  took 
a  fee  in  remainder,  then  the  plaintiffs  are  entitled  to  recover 
the  premises,  unless  they  are  barred  by  the  warranty  of  their 
ancestor  in  the  conveyance,  by  which  he  docked  the  entail. 

The  case  has  been  very  thoroughly  argued ;  and  is  certsdnly 


*The  v^ry  learned  argumeota  Sn  tl^s  case  were  in  writing ;  and  tiie 
B^KMTter  was  desirous  of  preaentiDg  an  abstract  of  them  $  but,  residiag 
at  a  distance  from  the  counsel,  he  was  unahle  to  procure,  probably  ca 
account  of  some  miscarriage,  the  arguments  on  one  side,  though  those 
on  the  other  side  were  politely  forwarded  to  him.  The  great  fullness, 
with  which  the  Court  has  gone  into  the  consideration  of  the  authorities, 
will  make  this  necessaiy  omission,  perhaps,  less  regretted. 
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not  without  its  diflSculties,  when  viewed  in  connexion  with 
the  authorities.  The  general  rule  is,  that,  in  construing  wills, 
the  intention  of  the  testator  is  the  pole  star  to  guide  and  gov- 
ern the  Court.  But  this  rule  carries  us  but  a  very  little  way  ; 
for  the  inquiry  still  remains,  what  that  intention  is,  and  bow 
it  is  to  be  ascertained.  Now,  the  intention  is  to  be  sought 
for^  not  only  by  consulting  the  words  of  the  will,  and  the  pos- 
ture of  the  facts,  which  must  have  had  an  influence,  when  it 
was  framed,  and  constituting,  if  one  may  so  say,  a  part  of  the 
res  gesta ;  but  also  by  the  rules  of  interpretation,  in  some 
measure  artificial,  which  have  been  from  time  to  time  adopted 
by  courts  of  law  for  the  ascertainment  of  the  intention. 
Where  such  rules  have  long  prevailed,  it  would  produce  infi- 
nite mischiefs  to  depart  from  them  ;  for  it  would  necessarily 
loosen  the  whole  foundation  of  the  titles  to  real  estate,  and 
unsettle  all  that  constitutes  safety  or  security  in  the  adminis- 
tration of  the  law ;  I  mean,  the  adherence  to  precedents. 
And  then,  again,  not  only  rules  of  interpretation,  but  exposi- 
tions of  certain  phrases,  found  in  certain  connexions  in  wills, 
are  entitled  to  great  influence  in  deciding  other  cases  similar^ 
ly  circumstanced.  In  short,  precedents  constitute  the  mate- 
rial basis  of  this  department  of  the  law,  as  well  as  of  others, 
in  regard  to  the  mode  of  searching  out,  and  fixing  the  iaten- 
tion  of  the  testator.  So  that  it  may  be  truly  afSrmed,  though 
it  seems,  at  first  view,  somewhat  paradoxical,  that  the  inten- 
tion, as  expounded  by  courtsof  law,  is,  or  may  be,  very  often 
quite  different  from  the  private  intention  and  understanding 
of  the  testator. 

The  difficulty  of  construing  wills  in  any  satisfactory  man- 
ner, renders  this  one  of  the  most  perplexing  branches  of  the 
law.  The  cases  almost  overwhelm  us  at  every  step  of  our 
progress ;  and  any  attempts  even  to  classify  them,  much  less 
to  harmonize  them,  is  full  of  the  most  perilous  labor.    Lord 
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Eldon  has  observed^  that  the  mind  is  overpowered  by  their 
multitudes,  and  the  subtilty  of  the  distinctions  between  them.^ 
To  lay  down  any  positive  and  definite  rules  of  universal  ap- 
plication in  the  interpretation  of  wills,  must  continue  to  be, 
as  it  has  been,  a  task,  if  not  utterly  hopeless,  at  least  of  ex- 
traordinary difficulty.  The  unavoidable  imperfections  of  hu- 
man language,  the  obscure  and  often  inconsistent  expressions 
of  intention,  and  the  utter  inability  of  the  human  mind  to  fore- 
see the  possible  combinations  of  events,  must  for  ever  affi>rd 
an  ample  field  for  doubt  and  discussion,  so  long  as  testators 
are  at  liberty  to  frame  their  wills  in  their  own  way,  without 
being  tied  down  to  any  technical  and  formal  language.  It 
ought  not,  therefore,  to  surprise  us,  that  in  this  branch  of  the 
law  the  words  used  should  present  an  infinite  variety  of  com- 
binations, and  thus  involve  an  infinite  variety  of  shades  of 
meaning,  as  well  as  of  decision. 

In  considering  the  present  case,  it  may  be  well,  first  to 
look  at  the  words  of  the  devise,  and  ascertain,  if  we  can, 
what  is  their  natural  and  appropriate  meaning.  Having  done 
so,  we  may  then  endeavour  to  ascertain,  if  the  authorities 
present  any  solid  ground  for  a  diiSerent  construction.  If  they 
fortify,  rather  than  repel  the  natural  import  of  the  words, 
then  they  may  afibrd  strong  reasoils  for  adhering  to  it.  If,  on 
the  other  hand,  they  are  opposed  to  it,  then  it  is  to  be  con- 
sidered, whether  they  are  so  exactly  in  point,  as  to  justify  us 
in  surrendering  it,  and  following,  the  conclusions,  which  they 
indicate. 

I  shall  confine  my  remarks  chiefly  to  the  direct  devise ;  for 
although  the  other  clauses  in  the  will  may  furnish  some  illus- 
trative lights,  they  do  not  seem  to  me  strong  enough  to  lead 
to  any  decisive  conclusion.     Two  facts,  however,  are  impor- 
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tant  to  be  mentioned  ;  one  is,  that  the  testator  professes  an 
intention  in  the  introductory  part  of  his  will,  to  dispose  of  all 
his  worldly  estate  ;  and  there  is  no  residuary  clause.  So  that 
he  must  have  supposed  himself  to  have  made  a  final  disposal 
of  all  his  estate,  in  the  specific  devises.  Another  fact  is,  that 
the  devisee,  Philip  Sisson,  was  a  minor,  unmarried  and  with- 
out children,  at  the  time  of  making  the  wiU^  and  at  the  death 
of  the  testator. 

Let  us  then  proceed  to  the  words  of  the  will.  The  first 
part  of  the  clause  is,  ^^  I  give  and  hequeath  unto  my  loving 
grandson,  Philip  Sisson,  be,  and  to  his  male  children,  law- 
fully begotten  of  his  body,'^  be.  If  the  will  had  stopped 
here,  there  could  not  have  been  a  doubt,  either  upon  princi- 
ple or  authority,  that  it  was  the  intention  of  the  testator  to 
create  an  estate  in  tail  male  in  the  devisee.  In  the  first 
place,  the  words  import  a  devise  in  presenti^  and  as  the  devi- 
see had  no  children  at  the  time  of  the  will,  if  we  construe 
the  words,  ''  his  heirs  male,"  be.,  as  words  of  purchase, 
and  a  designaiio  personarum  in  presently  the  devise  becomes 
utterly  void,  from  the  want  of  proper  objects  in  esse  to  take ; 
so  that  the  intention  of  the  testator  is  defeated.  On  the 
other  hand,  if  they  are  construed,  as  words  of  limitation^  de- 
signnting  the  succession  of  heirs  to  the  estate,  full  efifect  is 
given  to  the  words  of  the  will,  and  the  intention  of  the  testa- 
tor is  accomplished.  Ut  res  magis  vdeat,  quam  peredf,  the 
latter  construction  ought  to  be  adopted.  This  is  exactly  in 
conformity  to  one  of  the  resolutions  in  WiWs  case,  (6  Co. 
R.  17,)  which  was  decided  by  all  the  Judges  in  England. 
" This  difference,''  says  my  Lord  Cote,  "was  resolved  for 
good  law ;  that  if  A  devises  his  land  to  B,  and  to  his  children 
or  issueSy  and  he  hath  not  any  issue  at  the  time  of  the  devise, 
that  the  same  is  an  estate  tail ;  for  the  intent  of  the  devisor 
is  manifest  and  certain,  that  his  children  or  issues  should  take ; 
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and  as  iramediate  devisees  they  cannot  take,  because  they  are 
not  in  rerum  naiurd  ;  and  by  way  of  remainder  they  cannot 
take  ;  for  that  was  not  his  intent,  for  the  gift  is  immediate. 
Therefore,  these  such  words  shall  be  taken  as  words  of  limi- 
tation, scilicet,  as  much  as  children  or  issues  of  his  body.'' 
Now,  Wildes  case  has  constantly  been  admitted  to  be  good 
law ;  and  relied  on  in  many  subsequent  cases.^  The  present 
case  is  even  stronger  than  the  resolution  in  WUd?$  case ;  for 
the  words  implied  there,  '<  lawfully  begotten  of  his  body,"  are 
here  expressed. 

The  whole  difficulty  is  upon  the  succeeding  part  of  the 
clause,  <'  bis  male  children,  &c.,  and  their  heirs  for  ever,  to 
be  equally  divided  among  them  and  their  hein  for  ever." 
Now,  certainly,  in  construing  the  words  of  the  devise,  we 
must  take  the  whole  together ;  and  as  the  former  words  may 
be  enlarged  by  the  latter,  so  they  may  also  be  restrained  and 
qualified,  or  explained,  by  the  latter.  We  are  not  bound  to 
give  an  absolute  technical  sense  to  one 'part  of  the  language, 
and  then  reject  all  other  parts,  as  jnconststent  with  it.  Lord 
Chief  Justice  TVilles,  (and  he  was  a  very  great  judge,)  re- 
marked with  great  force  and  sagacity,  that  '^  a  mistaken  no- 
tion has  prevailed,  that  particular  words  in  a  will  are  as  much 
technical  words,  as  others  are  in  a  deed  ;  and  as  necessarily 
pass  such  an  estate  in  a  will,  as  others  do  in  a  deed  ;  as,  for 
instance,  that  the  words  issue  or  children,  where  there  are 
none  at  the  time  of  the  devise,  do  as  necessarily  create  an 
estate  tail  in  a  will,  as  *  heirs  of  the  body '  do  in  a  deed  ;  '* 
and  he  then  added,  that  much  confusion,  in  respect  to  the 
construction  of  wills,  had  been  occasioned  by  this  mistake.' 


I  See  Ginger  v.  White,  Willes  R.  348.    Seale  v.  Barter,  2  Bos.  &  Pull. 
R.  485,  494. 
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Now,  the  obvious  sense  of  these  words  of  the  devise,  takea 
ID  coDoexion,  is,  that  all  the  male  children  of  the  devisee, 
Philip  Sissoo,  are  to  have  equal  shares  in  the  devised  prem- 
ises in  fee  simple.  The  devise  is  '^  to  the  male  children  and 
their  heirs  for  ever,"  the  very  words,  which  are  expressive  of 
a  fee  simple ;  and  the  premises  are  to  be  equally  divided 
among  them,  (that  is,  among  the  male  children,)  and  their 
heirs,  which  are  equally  expressive  of  an  equality  of  shares 
in  the  inheritance. 

If  this  be  the  obvious  sense  of  the  words,  and  the  intention 
of  the  testator,  the  next  inquiry  is,  whether  it  can  be  carried 
into  effect  by  the  rules  of  law.  Certainly  it  can  be,  if  we 
construe  the  whole  clause  to  be  a  devise  to  Philip  Sisson  for 
life,  with  a  contingent  remainder  in  fee  simple  to  his  children, 
as  purchasers,  share  and  share  alike.  And  it  can  be  accom- 
plished in  no  other  manner.  Upon  this  construction,  the  re- 
mainder would  be  contingent,  until  the  devisee  should  have  a 
male  child  bom.  It  would  then  vest  in  him  in  fee,  and  open 
to  let  in  any  after-bom  children  in  the  life  of  the  father.^ 
In  this  way  the  inheritance  would  go  exactly  in  the  line,  and 
in  the  shares,  marked  out  by  the  testator. 

Why,  then,  should  not  this  constraction  be  given  to  the 
clause  ?  It  is  repugnant  to  no  words  in  the  will.  It  con- 
forms to  the  apparent  intention  of  the  testator.  It  satisfies 
the  rules  of  law.  If,  on  the  other  hand,  we  construe  the  de- 
vise, as  giving  a  fee  tail  to  Philip  Sisson,  the  whole  of  the 
words,  succeeding  the  first  part  of  the  clause,  are  to  be  struck 
out  of  the  will.  They  are  repugnant  to  an  estate  tail  in  Philip 
Sisson.  His  male  children  cannot,  if  he  takes  an  estate  tail, 
have  a  fee  simple,  and  they  cannot  take  equally.     On  the 


1  See  Righi  v.  CreboTy  5  Barn.  &  Cressw.  R.  866.     ihe  v-  P^^^^f^ 
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contrary,  the  eldest  son  and  his  issue  are  to  take  the  whole. 
The  only  possible  objection  to  it  is,  that  if  Philip  Sisson 
should  have  children,  all  of  whom  should  die  in  his  life  time, 
leaving  issue,  the  issue  could  not  take  under  the  will.  But 
this  is  no  more  than  what  may  occur  in  every  other  case  of  a 
lapsed  devise. 

But  it  may  be  said,  that  in  order  to  give  this  construction 
to  the  devise,  the  Court  is  compelled  to  insert  the  words,  '^for 
life,"  after  the  words  of  devise  to  Philip  Sisson  ;  or,  in  other 
words,  the  Court  is  compelled  to  introduce  a  qualification  not 
found  in  the  text.  If  this  be  admitted,  still  the  posture  of 
the  case  is  not  changed ;  for  by  the  general  rules  of  law, 
where  the  estate  is  indefinite,  the  party  takes  for  life  only, 
unless  a  different  intention  be  clearly  indicated.  The  testa- 
tor has  not  said  in  terms,  that  Philip  Sisson  shall  have  an 
estate  tail.  If  the  Court  is  to  give  such  a  construction  to  the 
devise,  it  must  depart  from  the  words  used,  and  substitute  for 
"  male  children/'  the  words  "  heirs  male  of  his  body."  In 
either  case  the  Court  is  compelled  to  ascertain,  what  is  not 
expressed, 'that  is,  to  imply  a  qualification  or  limitation  upon 
language  absolutely  indefinite.  Now,  there  is  no  rule  of  con- 
struction better  founded  in  common  sense,  as  well  as  in  law, 
than  the  rule,  that  effect  is  to  be  given  to  all  the  words  used, 
if  they  are  sensible  in  the  place,  in  which  they  occur,  and 
if  no  apparent  intention  of  the  testator  is  thereby  violated. 
Where  words  of  devise  are  used,  giving  an  estate  to  A,  and 
then  to  B,  no  one  would  doubt,  that  the  estate  to  A  was  a 
mere  life  estate,  although  not  so  expressly  limited.  It  results 
from  a  general  rule  of  law.  If  the  testator,  instead  of  designat- 
ing the  second  devisee  by  name,  uses  words,  which  are 
commonly  a  mere  detcriptio  personarum^  the  conclusion  is 
equally  natural,  that  the  estate  to  A  is  for  life  only.  We  are 
at  liberty  to  abandon  this  conclusion  only  when  there  is  an 
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apparent  intent  to  use  the  words,  as  words  of  limitation,  and 
not  as  words  of  description.  ^'  Male  children  "  are  not,  tech- 
mcallj  speaking,  words  of  limitation,  but  of  description  of 
persons.  The  Court  ought,  then,  clearly  to  see,  that  they 
are  used  as  words  of  limitation,  before  it  abandons  their  com- 
mon meaning. 

On  the  other  hand,  the  construction,  that  the  will  gives  an 
estate  tail  to  Philip  Sisson,  compels  us  to  reject  the  whole  of 
the  superadded  words,  and  to  deprive  them,  not  only  of  their 
ordinary  meaning,  but  of  all  meaning.  Now,  it  may  be  ad- 
mitted, that  where  the  testator  has  expressed  two  intentions, 
which  are  incompatible  with  each  other,  the  general  intention 
ought  to  prevail  over  the  particular  intention  ;  otherwise,  there 
would  be  a  total  failure  of  the  devise  from  uncertainty  or  re- 
pugnancy. And,  notwithstanding  this  rule,  givitg  effect  to  a 
general  over  a  particular  intent,  has  been  sometimes  objected 
to,  it  seems  to  me  plainly  founded  in  common  sense  ;  and  it  is 
certainly  fully  borne  out  by  the  authorities.  Thus,  an  ex- 
press devise  for  life  has  often,  from  the  accompanying  words, 
been  held  to  carry  a  fee  tail.^ 

If,  then,  looking  solely  to  the  terms  of  the  will,  we  should 
be  naturally,  nay,  necessarily  led  to  the  conclusion,  that  to 
give  effect  to  all  the  words  of  the  will,  the  devise  ought  to 
be  construed,  as  an  estate  to  Philip  Sisson  for  life  only,  with 
a  contingent  remainder  in  fee  to  his  male  children  ;  and  in 
point  of  law,  such  a  devise  would  be  good  and  effectual ;  let 

1  See  Burtui  v.  Cobyy  1  Barn.  K.  B.  R.  3i67^  LoddingUm  v.  Sme, 
1  Ld.  Raym.  R.  20a  Goodrighi  v.  PvUyn,  2  Ld.  Raym.  R.  1437.  & 
C.  2  Strange  R.  729.  Wright  v.  Pearson,  1  Eden  R.  119.  Measure  v. 
Getj  5  Barn.  &  Adolp.  R.  910.  Robinson  v.  Robinson,  1  Burr.  R.  38.  Doe 
V.  Smiik,  7  T.  R.  527.  Doe  v.  Cooper,  1  East  R.  5229.  Doe  v.  Feather- 
sUme,  1  Barn.  &  Adolp.  R.  944.  Pierson  v.  Vickars,  5  East  R.  548. 
Jessan  v.  Wrighij  2  Bligh  R.  1, 51.  Seaward  v.  WiUock^  5  Eaat  R.  196. 
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US  see,  in  the  next  place,  whether  the  case  is  so  bound  up  by 
authority,  as  to  forbid  a  resort  to  this  mode  of  interpreting  it. 

Now,  it  appears  to  me,  that  a  careful  survey  of  the  authori- 
ties will  demonstrate,  not  only,  that  the  Court  may,  but  ought 
to  give  this  very  interpretation  to  the  devise.  The  authori- 
ties, which  are  apparently  the  other  way,  are  all  distinguisha- 
ble, and  leave  the  present  case  wholly  unaffected  in  principle ; 
or  at  least,  if  this  be  not  universally  true,  the  great  mass  of 
these  authorities  are  consistent  with  it. 

In  the  first  place,  as  to  the  authorities  in  favor  of  the  inter- 
pretation. I  do  not  pretend  to  go  over  all  of  them  ;  but  I 
will  mention  some  of  those  most  directly  in  point,  premising 
only,  that  some  of  them  go  to  show,  that  where  the  first  es- 
tate is  given  indefinitely,  it  may  be  restrained  to  a  life  estate ; 
and  others,  to  show  the  controlling  effect  of  the  superadded 
words.  Indeed,  where  an  estate  is  given  indefinitely,  the 
rule  of  law  is,  (as  I  have  already  suggested,)  that  it  is  to  be 
deemed  a  life  estate  only,  unless  that  construction  be  repelled 
by  the  context. 

In  Loddington  v.  Etme,  (1  Ld.  Raym.  R.  203,)  the  words 
of  the  devise  were,  to  A  for  lifsy  and  in  case  he  should  have 
any  issue  male,  then  to  such  issue  male  and  his  heirs  for  ever^ 
and  if  he  should  die  without  issue  male,  then  to  B,  and  his 
heirs  for  ever.  And  it  was  held,  that  A  took  an  estate  for 
life  only,  with  a  contingent  remainder  in  fee  to  his  issue  male. 
Here,  indeed,  the  words  for  life  were  inserted  ;  but  as  there 
was  a  devise  over,  those  words  alone  would  not  have  pre- 
vented A  from  taking  an  estate  tail.^  The  effective  ground  of 
the  determination  was  upon  the  superadded  words,  '^ issue 
male  and  his  heirs  for  ever."     Lord  Raymond  says,  that  the 

^  See  Rohinson  v.  BMnson^  I  Burr.  R.  3^    Iht  v.  Latuing',  2  Barr. 
R.  1100, 1107.    Tierwn  v.  Vickars,  5  East  R.  54& 
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judges  beld^  that  the  testator  designed  the  words,  issue  male, 
to  be  a  description  of  the  person, ''  because,  (he  added,)  of  the 
farther  limitation  to  the  issue,  namely,  and  to  the  heirs  of 
such  issue  for  ever." 

In  Ginger  v.  White,  (Willes  R.  348,)  the  devise  was  to 
his  son  A  for  life,  and  to  his  daughter  S  for  life,  in  case  she 
lived  unmarried,  in  common  between  them  ;  but  if  the  said 
S  shall  marrj,  or  die  before  A,  then  A  to  have  the  sole  use 
for  life,  and  from  and  after  the.  decease  of  the  said  A  and  S, 
or  other  determination  of  their  estate  therein,  to  the  male 
children  of  A  successively,  one  after  another,  as  they  are  in 
priority  of  age,  and  to  their^  heirs ;  and,  in  default  of  such  male 
children,  to  the  female  children  of  A,  and  their  heirs ;  and 
in  case  A  should  die  toithout  issue,  to  W  in  fee.  It  was  held, 
that  A  took  an  estate  for  life  only,  and  the  children  (by  rea- 
son of  the  devise  over)  an  estate  tail  general  by  purchase. 

In  Doe  V.  Laming,  (2  Burr.  R.  1100,)  the  devise  was  to 
A,  and  the  heirs  of  his  body  lawfully  to  be  begotten,  as  well 
females  as  males,  and  to  their  heirs  and  assigns  for  ever,  to 
be  divided  equally,  share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  joint  tenants.  It  was  held  that  A  took  an 
estate  for  life  only,  and  that  the  heirs  of  her  body  were  enti- 
tled to  a  fee  as  purchasers.  The  Court  relied  upon  the  su- 
peradded words,  as  unequivocal,  to  show  the  intention  of  the 
testator.  That  case  is  as  directly  in  point  with  the  present, 
as  can  well  be  imagined.  There  were  no  words  limiting  the 
estate  to  A  for  life.  In  one  respect  it  was  stronger ;  for  the 
testator  had  used  the  words,  '*'  heirs  of  her  body,^'  which  are 
peculiarly  appropriate  to  an  estate  tail ;  and  yet,  upon  the 
plain  force  of  the  superadded  words,  those  words  were  with- 
drawn from  their  natural  meaning,  as  words  of  limitation.  In 
the  present  case,  the  words  are  ^^  male  children,"  which, 
as  contradistinguished  from  '^  heirs  of  the  body,"  naturally 
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import  words  of  description,  and  not  words  of  limitation.^ 
Unless,  indeed,  thb  case  of  Doe  v.  Laming  can  be  overturn- 
ed, and  it  has  never  yet  been  overturned,  I  for  one  do  not 
see,  bow  the  present  case  can  be  differently  decided. 

In  Doe  r.  Perryn,  (3  T.  R.  384,)  the  devise  was  to  A,  the 
wife  of  B,  for  life,  remainder  to  trustees,  to  preserve  contin- 
gent remainders,  remainder  to  the  children  of  A  and  B,  and 
their  heirs  for  ever,  to  be  divided  among  them  equally,  and  if 
but  one  child,  to  such  child  only  and  bis  heirs  for  ever;  and 
for  default  of  such  issue,  remainder  over.  A  and  B,  at  the 
death  of  the  devisor,  had  no  child.  It  was  held,  that  the  es- 
tate was  a  contingent  remainder  in  fee  to  the  children,  which 
on  the  birth  of  a  child  would  vest  hi  that  child,  subject  to 
open  in  favor  of  after-born  children. 

In  Doe  V.  CoWw,  (4  T.  R.  294,)  the  devise  was  to  the 
testator's  two  daughters,  to  be  equally  divided  between  them, 
namely,  one  moiety  to  one  and  her  heirs,  and  the  other  moie- 
ty to  the  other  for  life,  and  after  her  decease  to  the  i^siAe  of 
her  body  J  and  their  heirs  for  ever.  It  was  held,  that  the 
second  daughter  took  an  estate  for  life,  with  remainder  to  her 
children  as  purchasers  in  fee. 

In  Burnsall  v.  Davy,  (1  Bos.  h  Pull.  R.  215,)  the  devise 
was  to  A,  and  the  issue  of  her  body,  as  tenants  in  common, 
but  in  default  of  such  issue,  or  if  all  die  under  twenty-one 
years,  without  leaving  issue,  remainder  over.  A  never  had 
any  issue.  It  was  held,  that  A  took  for  life  with  a  contin- 
gent remainder  to  the  issue  as  purchasers. 

In  Crump  v.  JVorwoody  (7  Taunt.  R.  362,)  the  devise  (of 
gavelkind  lands),  stripped  of  unimportant  circumstances,  was 
to  A  for  life,  and  after  his  decease  to  the  heirs  of  his  body, 
and,  if  more  than  one,  equally  to  be  divided,  and  to  take  as 


1  See  Doe  v.  Ptrryn,  3  T.  R.  484. 
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tenants  in  common,  and  if  but  one^  to  such  one  onljr,  and  to 
his,  her,  or  their  heirs ;  and  if  A  dies  without  issue,  or,  leav- 
ing such,  they  should  all  die  without  attaining  twentj-one 
years,  remainder  over.  It  was  held,  that  A  took  for  life,  with 
remainder  to  his  children,  as  tenants  in  common  in  fee. 

In  Doe  V.  Bumsallf  (6  T.  R.  30,)  the  devise  was  to  A, 
and  to  the  issue  of  her  body  lawfully  to  be  begotten,  as  ten- 
ants in  common,  if  more  than  one,  and,  in  default  of  such 
issue,  be,  devise  over.  It  was  held,  that  A  took  an  estate 
for  life  only,  and  the  limitation  to  her  children  was  a  contin- 
gent remainder  to  them  as  purchasers. 

In  Grettan  v.  Haward,  (6  Taunt.  R.  94,)  the  devise  was 
to  A,  she  paying  my  just  debts,  and  after  her  decease  to  the 
heirs  of  her  body,  share  and  share  alike,  if  more  than  one, 
and  in  default  of  issue  to  her  own  disposal.  It  was  held, 
that  A  took  for  life  only,  with  a  remainder  in  fee  to  all  her 
children. 

In  Doe  V.  £Ioey,  (4  East  R.  313,)  the  devise  was  to  A, 
and  to  the  issue  of  his  body  lawfully  begotten  or  to  be  begot- 
ten, his,  her,  or  their  heirs,  equally  to  be  divided  if  more  than 
one ;  and  in  default  of  issue,  &c«,  a  devise  over.  It  was 
strongly  intimated  by  the  Court,  that  A  took  an  estate  for 
life  only  ;  but  it  was  unnecessary  to  decide  the  point. 

In  Doe  V.  Jesson^  (5  Maule  &;  Selw.  R.  95,)  the  devise 
was  to  A  for  life,  and  after  his  decease  unto  the  heirs  of  his 
body,  in  such  shares  and  proportions  as  A  should  appoint, 
&c.,  and  for  want  thereof  to  the  heirs  of  the  body  of  A,  share 
and  share  alike,  as  tenants  in  common,  and  if  but  one  child, 
the  whole  to  such  child  only ;  and  for  want  of  such  bsue,  to 
the  testator's  own  heirs.  It  was  held  by  the  Court  of  King's 
Bench,  that  A  took  an  estate  for  life,  and  his  children  took 
an  estate  for  life.  We  shall  presently  see,  that  this  decision 
has  been  overturned  by  the  House  of  Lords  upon  its  own 
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ciicumstaDceSi  and  principally  because  the  plaiD  impoit  cS 
the  words,  hein  of  body,  was  not  overcome  by  the  other  su- 
peradded words,  taking  into  consideration  the  devise  over.^ 

In  Dot  V.  Qofftf  (1 1  East  R.  668,)  the  devise  was  to  A, 
and  the  heirs  of  her  body^  begotten  or  to  be  begotten,  as  ten- 
ants in  common,  and  not  as  joint  tenants ;  but  if  such  istue 
should  die  before  twenty*one,  then  to  B  in  fee.  It  was  held 
that  A  took  an  estate  for  life  only,  with  remainder  to  all  her 
children  equally,  as  purchasers.  This  decision  also  has  been 
overturned  upon  the  same  ground  as  the  preceding.^ 

In  Right  V.  CrtbtTy  (5  Bam.  &  Cres.  R.  866,)  the  devise 
was  to  trustees,  in  trust  to  permit  A  to  receive  rents  for  lifcy 
and  from  and  after  her  death  unto  the  heirs  of  her  body^ 
share  and  share  alike^  their  heirs  and  assigns  for  ever.  It 
was  held,  that  A  took  an  estate  for  life,  and  her  children  took 
as  purchasers  in  fee ;  the  estate  to  open  to  let  in  children  bom 
after  the  testator's  death. 

In  J^ff^ry  v.  Honywoody  (4  Madd.  R..398,)  the  devise 
was  to  A,  and  to  all  and  every  the  children^  whether  male  or 
female,  of  her  body  lawfully  issuing,  and  unto  Ait,  Jler,  and 
their  heirsy  as  tenants  in  common,  It  was  held,  that  A  took 
for  life  only,  with  remainder  to  her  children  as  tenants  in 
common  in  fee.  This  case  also  is  as  nearly  in  point  as  can 
well  be  imagined.  The  estate  to  A  is  indefinite ;  the  remain- 
der is  to  the  children  in  fee,  as  tenants  in  common,  and 
there  is  no  devise  over ;  which  are  precisely  the  leading  cir- 
cumstances in  the  present  case. 

Now,  I  believe,  that  no  case  whatsoever  will  be  found  to 
have  decided,  that  where  the  devise  has  been  in  terms  to 
children  and  their  heirs,  without  any  devise  over,  the  paivnt 
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shall  take  an  estate  tail.  Where  the  words  of  the  devise 
have  been  to  "  issuty^  or  ''  issue  of  the  hody,^^  and  their  heirsy 
or  heirs  of  their  bodies y  it  has  often  been  held,  that  the  pa- 
rent took  an  estate  for  life  only.  In  addition  to  the  cases 
already  cited  on  this  point,  are  Backhouse  v.  WeUsy  (1  Eq. 
Cas.  Abrid.  184;  S.  C.  2  Str.  R.  731,  800.)  MandevilU 
V.  Lackey y  (3  Ridg.  P.  C.  352.)  Merest  v.  James,  (1  Brod. 
&  Bing.  R.  484 ;  5.  C.  4  Moore  R.  327.) 

The  great  struggle  has  been,  where  the  words  have  been 
^^  heirs  of  the  body,''  with  superadded  words.  The  constant 
argument  has  been,  that  these  words  have  a  technical,  appro* 
priate  meaning,  as  words  of  limitation,  to  designate  heirs  in 
succession,  and  that,  therefore,  they  are  to  be  construed  as 
such,  unless  the  context  clearly  establishes,  that  they  are 
used  in  a  different  sense,  and  as  synonymous  with  children. 
Words  inconsistent  with  the  technical  meaning  are  not,  (it 
has  been  said,)  sufficient  to  overthrow  it ;  but  there  must  be 
a  clear  expression  of  intention  by  the  testator  to  use  them 
as  descriptive  of  particular  persons,  and  not  merely  as  d«- 
scriptivis  of  a  succession  of  heirs. 

Let  us  now  proceed  to  examine  some  of  the  most  impor- 
tant cases,  which  are  favorable  to  the  defendant ;  and  it  will 
be  found,  that  they  turn  upon  the  same  ground  of  reasoning. 

The  first,  and  indeed  that,  which  may  now  be  deemed  the 
great  leading  authority  on  this  bead,  is  Jesson  v.  fVrighty 
(2  Bligb  R.  1.)  There,  as  we  have  seen,  the  devise  was  to 
A  for  life,  and  after  his  decease  to  the  heirs  of  his  body,  in 
such  proportions  as  he  should  by  deed  appoint ;  and,  ibr  want 
of  such  appointment,  to  the  heirs  of  the  body  of  Ay  share 
and  share  alike,  as  tenants  in  common ;  and  if  but  one  child, 
the  whole  to  such  child,  and  for  want  of  such  issue,  to  the 
heirs  of  the  testator.  The  House  of  Lords  held,  tbat  under 
this  devise  A  took  an  estate  tail.      Lord  Eldan  (bup^ed  ^^^ 
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judgment  upon  the  ground^  that  the  words,  to  A /or  /t/c,  fol- 
lowed by  the.  words,  heirs  of  his  bodtfj  would  give  a  fee  tail, 
if  the  will  had  stopped  there.  He  argued,  that  the  words 
might  yield  to  a  clear  partictilar  intent,  that  the  estate  should 
be  for  life  only ;  and  that  such  may  be  the  effect  of  super- 
added words,  or  any  expressions  showing  the  particular  intent 
of  the  testator ;  but  it  must  be  clearly  intelligible  and  une- 
quivocal. And  he  thought,  that  no  such  intent  was  clearly 
and  unequivocally  shown  in  the  superadded  words.  On  the 
contrary,  he  thought,  that  the  words,  '^  for  want  of  such  issuty^* 
showed,  that  the  issue  were  to  take  in  succession,  that  is,  as 
heirs  of  the  body,  and  not  as  a  mere  description  of  the  persons, 
who  were  children ;  and  that  children  alone  were  not  the  ob- 
jects of  the  testator's  bounty,  but  other  issue.  Notwithstand- 
ing, therefore,  the  other  superadded  words,  '^  as  tenants  in 
common,"  &c.,  the  general  intent  must  prevail  over  the  par- 
ticular intent.  Lord  Redesdale  put  this  judgment  upon  the 
ground,  that  the  technical  words,  '^  heirs  of  the  body,"  should 
have  their  legal  effect,  unless  from  subsequent  inconsistent 
words,  it  is  very  clear  the  testator  meant  otherwise.  He 
thought  by  heirs  of  the  body,  the  testator  did  not  mean  ex- 
clusively children,  but  that  there  were  other  objects  of  his 
bounty. 

Now,  it  is  material  to  state,  that  in  this  case  the  devise  to 
the  "  heirs  of  the  body,"  had  no  superadded  words  of  limita- 
tion to  them  in  fee  ;  so  that,  if  it  meant  children,  they  would 
take  for  life  only.  And  Patteson  J.,  in  Doe  v.  Feaiherstoney 
(1  Barn.  &  Adolp.  R.  d44,)  which  was  decided  expressly 
upon  the  authority  of  lesson  v.  Wright,  and  as  not  distin- 
guishable from  it,  took  notice  of  the  difference  between  it  and 
Right  V.  Crebery  (5  Barn.  &  Cressw.  R.  866,)  where  there 
were  superadded  words  of  fee,  to  the  words,  "  the  heirs  of 
the  body,"  which  led  to  a  different  view  of  the  intention.     In 
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Doe  y.  FeathersianBy  the  devise  was  to  the  testator's  son-in-law 
A,  and  B  bis  wife,  for  their  lives  and  that  of  the  survivor,  and 
immediately  after  the  survivor's  decease,  then  to  the  heirs  of 
the  body  of  B  by  A,  to  be  equally  divided  among  them,  share 
and  share  alike.  It  was  held,  that  B  took  an  estate  tail,  al- 
though there  was  no  devise  over  in  default  of  issue,  as  in 
Jesson  V.  Wright,  the  Court  thinking,  that  the  general  inten- 
tion was  not  displaced  by  the  inconsistent  words. 

In  Franklin  v.  Lay,  (6  Madd.  R.  258,)  the  devise  was 
to  A,  and  the  issue  of  hit  body  lawfully  to  be  begotten,  and 
to  the  heirs  of  such  issue  for  ever  ;  but  if  A  should  die  with- 
out leaving  any  issue,  then  remainder  in  fee  over.  It  was 
held  by  the  Vice-chancellor,  that  A  took  an  estate  tail,  for 
the  words,  ^^  leaving  issue,"  could  not  be  restrained  to  mean 
issue  living  at  A's  death,  but .  meant  an  indefinite  failure  of 
issue,  which  would  clearly  indicate  an  estate  tail  in  A.  Now, 
it  may  be  added,  that  "issue"  is  generally  construed  to  in- 
clude descendants,  unless  the  contrary  be  the  testator's  in- 
tention. Sir  William  Orant  recognised  this,  as  the  settled 
rule  in  Leigh  v.  Norbury,  (13  Ves.  R.  339.)^  But  the  re- 
verse is  the  rule,  as  to  the  word  "  children,"  for  they  are 
construed  as  descriptive  of  persons,  or  words  of  purchase, 
unless  the  contrary  clearly  appears  to  be  the  intention  of  the 
testator. 

The  same  remarks  are  applicable  to  King  v.  MellingSj 
(1  Vent.  R.  225,  232 ,  S.  C.  2  Lev.  R.  58)  ;  Roe  v.  Grew, 
(2  Wilson  R.  322);  Shaw  v.  Weigh,  (I  Eq-  Ab.  184); 
King  V.  Burchell,  (I  Eden.  R.  424  ;  S.  C.  Ambl.  R.  379)  ; 

i  See  Roe  v.  Orew,  2  Wilson  R.  322.  Shato  v.  Weighj  1  Eq.  Ab. 
184.  MRng  v.  BurcheU,  1  Eden  R.  424.  Denn  v.  Puckey,  5  T.  R.>^. 
Frank  v.  SUmn,  3  East  R.  548.  Doe  v.  Jipplin,  4  T.  R.  82.  SUmUy 
V.  Lennard,  1  Eden  R.  87.    Doe  v.  HaUey,  8  T.  R.  5. 
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Denn  v.  Puckey,  (5  T.  R.  299)  ;  Frank  y.  Stavin,  (3  East 
R.  518) ;  Doe  v.  Applin,  (4  T.  R.  82) ;  Attorney-General 
y.  Sutiony  (1  P.  W.  R.  754)  ;  Stanley  v.  Lennard,  (1  Eden. 
R.  87) ;  and  Doe  v.  Halley,  (8  T.  R.  5.)  la  all  of  tbem 
there  was  a  devise  to  A  generally,  or  for  life,  and  to  his 
*^  issue,"  with  superadded  words,  and  in  default  of  isiue,  a 
devise  over.  The  devise  over  is  not  always  decisive,  as  we 
have  seen ;  but  it  often  has  had  a  most  material  influence. 

In  Goodright  v.  PtiUyn,  (2Ld.  Raym.  R.  1487 ;  S.  C. 
2  Str.  R.  729,)  the  devise  was  to  A  for  life,  and  after  his  de- 
cease to  the  hein  male  of  the  body  of  A,  lawfully  to  be  be- 
gotten, and  his  heirs  for  ever ;  but  if  A  should  die  without 
such  heir  male,  then  remainder  over.  It  was  held,  that  A 
took  an  estate  tail.  The  Court  mainly  relied  upon  the 
ground,  that  the  words  hetn  male  are  nomina  collectivoy  words 
of  limitation,  and  not  of  purchase,  and  that  the  word  ^*  his  " 
referred,  not  to  heirs  male,  but  to  A.  Wright  v.  Peanony 
(1  Eden.  R.  119;  S.  C.  Ambler  R.  358,)  is  precisely  to 
the  same  effect 

In  Morrii  v.  Ward,  (cited  8  T.  R.  518,)  the  devise  was 
to  A  for  life,  and  after  her  decease  to  the  hein  of  her  body, 
begotten  or  to  be  begotten,  and  to  bis  or  her  hevre  for  eyer, 
and  for  want  of  such  heirs  of  the  body  to  the  testator's  next 
heirs,  and  their  heirs  for  ever.  It  was  held  an  estate  tail  in 
A.  This  case  also  turned  upon  the  force  of  the  words,  ^^  heirs 
of  the  body,"  in  a  technical  sense.  Measure  v.  Gee,  (5  Bam. 
&  Aid.  R.  910,)  is  precisely  to  the  same  effect. 

In  Doe  v.  Smith,  (7  T.  R.  527,)  the  devise  was  to  A,  and 
the  heirs  of  her  body,  lawfully  to  be  begotten,  as  tenants  in 
common,  and  not  as  joint  tenants  ;  and  in  case  A  shall  hap- 
pen to  die  before  twenty-one,  or  without  leaving  issue,  then 
devise  over.  It  was  held,  that  A  took  an  estate  tail,  upon 
the  ground  of  effectuating  the  general  against  a  particular  in- 
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tent^  the  general  intent  being,  that  the  issue  of  A  should  take 
in  succession,  evinced  by  the  words,  ^^  heirs  of  the  body,'' 
and  also  by  the  language  leading  to  the  devise  over.  Lord 
JEenyon,  on  that  occasion,  distinguished  the  case  from  Doe  v. 
Laming  by  remarking,  that  there  were  no  words  of  limitation 
superadded  to  the  *^  heirs  of  the  body  "  of  A.  Now,  such 
words  are  in  the  case  at  bar.  Doe  v.  Cooper^  (1  East  R.  229,) 
where  the  words  were '  ^^  issue  of  A,''  turned  upon  precisely 
the  same  considerations ;  as  also  did  Pieraon  v.  Vickariy 
(5  East  R.  548.) 

In  Bennett  v.  TankervUle,  (19  Ves.  R.  170,)  the  devise 
was  to  A  for  life  without  impeachment  of  waste,  and  from  and 
after  his  decease  to  the  heirs  of  his  body,  to  take  as  tenants 
in  common,  and  not  as  joint  tenants ;  and  in  case  of  his  de- 
cease without  issue,  devise  over.  It  was  held  an  estate  tail 
in  A.  Here,  again,  the  technical  words,  '*  heirs  of  the  body,'' 
occurred  without  any  superadded  words,  ^'to  their  heirs/^ 
and  there  was  a  devise  over  on  a  failure  of  issue. 

In  Doe  V.  Goldsmith^  (7  Taunt.  R.  209 ;  &  C.  2  Mar- 
shall R.  517,)  the  devise  was  to  A  for  life,  and  immediately 
after  his  decease  to  the  heirs  of  his  body  lawfully  to  be  be- 
gotten,  in  such  parts,  shares,  and  proportions,  &c.,  as  A  should 
appoint,  and  in  default  of  such  heirs  of  his  body,  devise  over. 
It  was  held  a  fee  tail  in  A,  upon  the  same  general  grounds,  as 
the  preceding  cases.  Here,  there  was  a  devise  over  in  de- 
fault of  issue ;  and  there  were  no  superadded  words  to  the 
words,  "  heirs  of  the  body  "  of  A. 

In  Doe  V.  Harvey,  (4  Bam.  &  Cressw.  R«  610,)  the  devise 
(of  gavelkind  land)  was  to  A  for  life,  and  from  and  after  the 
determination  of  that  estate  to  trustees  to  preserve  contin- 
gent remainders,  and  from  and  after  the  decease  of  A  to  and 
amongst  all  and  every  the  heirs  of  the  body  of  A,  as  well 
ibmale  as  male^  such  heirs,  as  well  female  as  male,  to  take  «s 
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tenants  in  common  ;  and  for  default  of  such  issue,  devise 
over.  It  was  held  a  fee  tail  in  A.  The  ground  of  the  de- 
cision was  the  same  as  in  the  preceding  cases,  upon  the  tech- 
nical force  of  the  words,  *^  heirs  of  the  body,"  and  the  gen- 
eral intention,  namely,  that  the  intention  was,  that  the  estate 
should  remain  in  the  family  of  A,  as  long  as  the  family  should 
exist.  This  could  be  efiected  only  by  construing  the  words, 
^' heirs  of  the  body,"  to  be  words  of  limitation.  If  construed 
to  be  words  of  purchase,  and  all  the  children  of  A  should 
die  in  his  life-time,  leaving  issue,  the  latter  could  not  take. 
And  besides  ;  there  being  no  superadded  words  of  limitation 
to  the  words,  ^^  heirs  of  the  body,"  it  would  be  difficult  to  say, 
that  the  children  of  A  could  take  more  than  an  estate  for  life. 
The  decision  of  Jesson  v.  Wright  had  also  manifestly  great 
weight  in  this  decision. 

These  are  the  most  material  cases,  which  can  be  urged  as 
favorable  to  the  defendants.  They  may  be  dismissed  by  re- 
marking, that  they  all  differ  from  the  case  at  bar,  in  having 
the  devise,  after  the  estate  to  the  first  taker,  to  be  in  the  tech- 
nical words,  *^  to  heirs  of  the  body,"  or  ^^  to  the  issue  "  of 
the  first  taker ;  and  if  there  are  superadded  words,  there  is 
also  a  devise  over  on  failure  of  issue.  In  the  case  at  bar  the 
devise  is  to  Philip  Sisson,  and  to  his  male  children^  (not  to 
the  heirs  of  his  body,  or  his  issue  ; )  there  are  the  superadded 
words,  "  their  heirs  for  ever,  to  be  equally  divided  amongst 
them  ; "  and  there  is  no  d&vise  over.  If,  under  such  circum- 
stances, the  estate  is  construed  to  be  an  estate  tail  in  Philip 
Sisson,  then,  as  there  is  no  devise  over,  and  no  residuary 
clause  in  the  will,  the  testator  has  failed  to  do,  what  he  ex- 
pressly states  his  intention  to  be  in  the  beginning  of  his  will, 
to  dispose  of  all  his  worldly  estate. 

Indeed,  the  whole  reasoning,  on  which  this  class  of  decis- 
ions is  founded,  when  rightly  understood,  applies  with  great 
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force  to  tbe  opinion,  which  I  have  already  expressed,  on  the 
true  interpretation  of  the  present  will.  The  leading  ground 
is,  that  words,  which  have  a  known  technical  meaning,  or 
general  use,  as  words  of  limitation,  indicating  heirs  in  succes- 
sion, shall  not  be  presumed  to  be  used  in  any  other  sense, 
unless  there  is  clear  and  unequivocal  evidence,  that  a  differ- 
ent sense  was  absolutely  intended.  Inconsistent  words  used 
do  not  necessarily  import  such  an  intention ;  for  the  testator 
may  still  use  the  words  to  denote  heirs  in  succession,  and 
mean  to  accomplish  other  objects  incompatible  by  law  with  that 
intention.  Apply  the  same  ground  of  reasoning  to  the  pres- 
ent case.  The  word  '^  children  "  is  in  a  technical,  as  well  as 
a  general  sense,  used  as  a  word  of  purchase,  as  a  description 
of  persons,  and  not  as  a  word  of  limitation.^  If  another 
meaning  is  sought  to  be  forced  upon  it  in  a  particular  will,  de- 
flecting it  from  its  general  and  appropriate  sense,  that  must 
be  made  out  by  clear  and  unequivocal  eiridence.  In  the  case 
at  bar,  no  such  unequivocal  evidence  exbts.  On  the  contra- 
ry, every  part  of  this  clause  of  the  will  reads  consistently, 
and  full  effect  is  given  to  every  word  in  it  by  adhering  to  the 
technical  and  general  sense.  A  departure  from  that  sense 
involves  the  rejection  of  important  words  in  that  clause,  sensi- 
ble in  tbe  place  where  they  occur,  and  indicative  of  a  legal 
intention* 

There  are  stronger  cases  than  the  present,  where  the  gen- 
eral sense  has  prevailed.  In  Bates  v.  JaeJcMon,  (3  Strange 
R.  1172;  S.  C.  7  Mod.  R.  439,)  tbe  devise  was  to  A  for  her 
life,  and  after  her  death  to  my  daughter  B,  and  her  children 
of  her  body  begotten,  or  to  be  begotten  by  her  husband  C, 
and  their  hein  far  ever.     B  at  the  time  of  making  the  will 

1  See  i>o€  V.  JIAdgrwe,  5  T.  R.  390.  SeuU  v.  Barter,  3Bos.  at  Pull. 
B.485.    CfMiger  V.  ^Mfo,  Wiltei,  R.  348. 
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had  one  child,  and  afterwards  had  three  more.  It  was  held, 
that  B  took,  as  joint  tenant  in  fee,  with  all  her  children.  And 
Co.  Litt.  9  was  relied  on,  that  a  gift  to  B,  et  liberis  suis  et  a 
lour  heirs,  is  a  joint  fee  to  B  and  bis  children.  Now,  whether 
it  might  not  have  been  a  more  just  construction  of  the  will 
in  2  Strange  R.  1 172,  to  have  held  it  an  estate  to  B  for  life, 
with  remainder  in  fee  to  her  children,  I  do  not  stop  to  inquire. 
It  is  sufficient,  that  it  was  not  held  to  be  an  estate  tall  in  B. 
The  case  of  Jeffrey  v.  Hany woody  already  cited,  (4  Madd.  R, 
398,)  is  still  more  direct,  and  is  certainly  far  more  satisfactory. 
Crawford  v.  Trothery  (4  Madd.  R.   361,)  leads  in  the  same 

direction,  as  far  as  it  goes. 

Upon  the  whole,  I  can  find  no  case,  which  goes  the  length 
of  establishing  the  correctness  of  the  construction  of  this  will 
contended  for  by  the  defendants  ;  and  to  adopt  it,  would,  in 
my  judgment,  be  to  overthrow  the  clear  and  positive  intention 
of  the  testator.  On  the  other  hand,  there  are,  as  I  think,  de- 
cisive authorities  in  favor  of  construing  the  estate  of  Philip 
Sisson  to  be  a  life  estate  only,  with  remainder  in  fee  to  his 
male  children,  under  circumstances  far  less  strong,  than  those 
belonging  to  the  present  case. 

And  I  wpuld  add,  that,  in  all  cases  of  this  sort,  if  the  inten- 
tion be  clear,  no  authorities,  applicable  to  other  wills,  ought 
to  preclude  the  Court  from  carrying  that  intention  into  effect, 
if  it  can  be  done  without  disturbing  the  settled  principles  of  law. 

My  opinion  is,  that  the  plaintiffs  are  entitled  to  recover, 
unless  the  warranty  in  this  case  is  a  rebutter  or  estoppel  of 
their  claim. 

This  leads  me  to  the  consideration  of  the  question  of  the 
effect  of  the  warranty.  If  the  statute  of  4th  and  5th  Anne, 
ch.  16,  upon  the  subject  of  collateral  warranty,  has  been 
adopted  in  Rhode  Island,  it  puts  an  end  to  the  quesuon.  In 
February,  1749,  the  Legislature  of  Rhode  Island  passed  an 
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Act^  reciting  in  the  preamble,  that  a  Committee  had  been  ap- 
pointed at  a  previous  session  to  prepare  a  bill  for  introducing 
into  the  Colony  such  of  the  Statutes  of  England  as  are  agree- 
able to  the  constitution,  and  to  make  a  report  of  their  doings, 
and  that  the  Committee  had  presented  a  Report,  (reciting  the 
Report  at  large,)  and  therefore  enacted,  "  that  all  and  every 
of  the  Statutes  aforesaid,  (that  is,  the  Statutes  referred  to  in 
the  Report,)  be  and  they  are  hereby  introduced  into  this  Col- 
ony, and  shall  be  in  full  force  therein,  until  the  General  As- 
sembly shall  order  otherwise."  The  Report  referred  to  be- 
gins as  follows :  *^  We  the  subscribers,  being  appointed  to 
report,  what  Statutes  of  Great  Britain  are  and  ought  to  be 
in  force  in  this  Colony,  do  report  as  followeth,  that  the  fol- 
lowing Statutes,  namely,  the  Statute  of  Merton  concerning 
dower ;  the  Statute  of  Westminster  the  first,  as  far  as  con- 
cerns bail;  Gloucester;  Westminster  the  second,  de  donis 
conditionalibus ;  first  Henry  the  Fifth,  ch.  5tb,  of  additions; 
partitions  in  general ;  the  Statutes  of  Henry  the  Eighth,  con- 
cerning leases,  saving  and  excepting  the  last  paragraph  of  the 
said  Statute  ;  twenty-first  of  James  First,  ch.  16tb,  for  limit- 
ing real  actions ;  and  that  of  thirty-second  of  Henry  the 
Eighth,  ch.  2 ;  the  Statutes  of  James  and  Elizabeth,  and 
all  other  Statutes  that  concern  bastardy,  so  far  as  applicable 
to  the  constitution  of  this  Colony,  be,  be. ;  the  Statute  of 
twenty-seventh  Henry  the  Eighth,  commonly  called  the 
Statute  of  Uses ; "  and,  (after  enumerating  several  other  Stat- 
utes in  the  same  general  way,)  adds  "  the  Statute  of  the  fourth 
and  fifth  of  Anne,  ch,  16,  relating  to  joint  tenants  and  tenants 

in  common;   that  part  of  the  Statute  of  the of  Anne, 

that  subjects  lessees  that  hold  over  their  term  against  the  will 
of  the  lessor,  to  the  payment  of  double  rent  during  the  time 
they  hold  over,''  &c.,  Sec.     And  then  concludes,  "  All  which 
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Statutes,  we  are  humbly  of  opnuon,  have  heretofore  been^ 
and  still  ought  to  be,  in  force  in  this  Colony."  The  language 
of  this  Report  is  extremely  loose  and  inaccurate.  But  it  b 
observable,  that  the  words  descriptive  of  the  particular  Stat- 
utes are  not  their  exact  titles,  but  rather  those,  by  which 
they  were  commonly  known ;  and  where  a  part  of  the  Stat- 
ute only  is  intended  to  be  adopted,  and  a  part  excluded, 
that  intention  is  expressed  in  positive  terms. 

In  the  Revision  of  1767,  (p.  55,)  the  introductory  enact- 
ment is,  ^'  that  all  the  Courts  in  this  Colony  shall  be  held  to, 
and  governed  by,  the  Statutes,  Laws,  and  Ordinances  of  this 
Colony,  and  such  Statutes  of  Parliament  as  are  hereinafter 
mentioned,  that  is  to  say,"  —  and  it  recites  the  same  Statutes 
in  the  very  terms  of  the  Report  of  1749. 

The  Statute  here  described,  as  '^  the  Statute  of  the  fourth 
and  fifth  of  Anne,  ch.  16th,  relating  to  joint  tenants  and  ten- 
ants in  common,"  is  intitled  '^  An  Act  for  amendment  of  the 
Law  and  the  better  advancement  of  Justice."  It  contains  a 
great  variety  of  sections,  among  which  are  provisions  for  al- 
lowing double  pleas,  extending  the  Statutes  of  Jeofails, 
authorizing  a  view  by  juries,  dispensing  with  attornments  by 
tenants,  regulating  dilatory  pleas,  allowing  a  plea  of  payment 
qfter  the  day  to  bonds,  and  stay  of  proceedings  on  payment 
of  principal  and  interest,  fixing  the  competency  of  witnesses 
to  nuncupative  wills,  providing  for  declarations  of  uses  upon 
fines  and  recoveries  after  they  are  levied,  limiting  actions 
against  persons  beyond  seas,  regulating  suits  on  bail  bonds, 
providing  against  bars  by  collateral  warranty,  providing  for 
costs  to  defendants  in  error,  and  finally,  in  the  last  (the  27th) 
section,  for  actions  of  account  by  one  joint  tenant,  or  tenant 
in  common,  his  executors  or  administrators,  against  another 
joint  tenant,  or  tenant  in  cmnmon,  his  executors  or  adminis* 
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trators ;  and  also  an  action  of  account  against  the  executors 
or  administrators  of  every  guardian,  bailiff,  or  receiver ;  neith- 
er of  wiiich  lay  at  the  common  law.^ 

Now,  it  is  not  unimportant,  that  the  Committee  in  their 
Report  state,  that  the  Statute  of  Anne  and  the  other  Statutes 
referred  to,  have  heretofore  been  in  force  in  the  Colony. 
And  it  would  certainly  require  very  strong  language  to  induce 
the  Court  to  believe,  that  a  Statute  professedly  in  "  amend- 
ment of  the  law  and  for  the  advancement  of  justice,"  and 
which,  in  most  of  its  provisions,  was  directly  applicable  to 
the  Colony,  was  not  intended  to  be  generally  adopted.  The 
words  ^'  relating  to  joint  tenants  and  tenants  in  common,"  are 
descriptive  of  the  Statute  generally,  and  do  not  import  in  the 
connexion,  in  which  they  stand,  that  the  part,  which  relates  to 
joint  tenants  or  tenants  in  common,  and  no  more,  is  or  has 
been  adopted.  If  it  had  been  the  intention  of  the  Commit- 
tee or  of  the  Legislature,  thus  to  restrain  the  adoption  of  the 
Statute,  the  same  language  would  have  been  used,  as  in  other 
parts  of  the  Report,  where  such  an  intention  existed.  Thus^ 
the  Statute  of  Westminster  the  first  is  adopted  **  so  far  as  cofi" 
eems  bail " ;  the  Statute  of  thirty-second  Henry  Eighth,  con- 
cerning leases,  excepting  the  last  paragraph  ;  thai  part  of  the 
Statute  of  — —  Anne  respecting  tenants  holding  over,  &c., 
Sec.  Indeed,  it  seems  almost  incredible,  that  the  Committee, 
or  the  Legislature  should  have  intended  to  adopt  that  part 
only  of  the  twenty-seventh  section  of  the  Statute,  which 
gives  an  action  of  account  between  joint  tenants  and  tenants 
in  common,  and  yet  have  left  out  that  part  of  the  same  sec- 
tion, which  gives  an  action  of  account  against  the  executors 
and  administrators  of  guardians,  bailiffs,  and  receivers.     And 

1  Com.  Dig.  Aceompt  B.  D.     WMtr  v.  Hffme^  Willes  R.  1M6.    Ca 
LittlTS. 
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yet  this  would  be  the  ineritable  result  of  giving  a  construc- 
tion to  the  language  of  the  Report,  which  should  consider  the 
words  as  restrictive,  instead  of  being  descriptive  of  the  Stat- 
ute. It  would  be  far  more  incredible,  that  there  should  be 
an  intention  to  adopt  this  comparatively  unimportant  part  of 
the  Statute  of  fourth  and  fifth  Anne,  ch.  16,  to  the  total  neglect 
and  exclusion  of  the  other  numerous  and  infinitely  more  impor- 
tant provisions  for  the  amendment  of  the  law  and  the  further- 
ance of  justice  contained  therein.  The  doctrine  of  collateral 
warranties,  for  instance,  which  this  Statute  cuts  down,  is  one  of 
the  most  unjust,  and  oppressive,  and  indefensible  in  the  whole 
range  of  the  common  law ;  and,  in  a  country  like  ours,  would 
daily  work  the  greatest  public  mischiefs.  Collateral  warranty 
is,  as  every  lawyer  knows,  where  the  ancestor  has  made  a  war- 
ranty of  land,  which  warranty,  upon  his  death,  descends  upon 
the  heir,  whose  title  to  the  same  laod  neither  is,  nor  could  have 
been,  derived  from  the  warranting  ancestor.  And  yet,  though 
no  assets  should  descend  to  the  heir  from  that  ancestor,  and 
though  the  heir's  title  to  such  land  should  be  otherwise  com- 
plete, he  would  be  barred  of  his  title  by  the  warranty  of  his 
ancestor.  Thus,  a  tenant  for  life  by  the  curtesy  might 
aliene  the  land  with  warranty,  and  by  this  warranty,  descend- 
ing upon  his  son,  might  without  assets  bar  him  of  his  mater- 
nal inheritance.  This  was  cured  by  the  very  Statute  of 
Gloucester,  (6  Edw.  I.  ch.  3,)  referred  to  in  the  Report,  as  to 
tenants  by  the  curtesy,  and  by  a  later  Statute  as  to  tenants 
in  dower.  But  it  remained  a  standing  reproach  upon  law  and 
justice,  until  the  Statute  of  fourth  and  fifth  Anne  applied  the 
same  rule  to  all  other  tenants  for  life.^  Surely,  this  was  a 
grievance  of  a  far  more  weighty  nature,  than  the  mere  defect 
of  a  remedy  for  an  account  between  joint  tenants  and  tenants 


1  2  Black.  Comm.  302, 303. 
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ID  common,  in  cases  where  they  had  not  been  made  bailifiEs. 
It  appears  to  me,  therefore,  that  as  the  language  of  the  Re- 
port, taken  in  connexion  with  the  legislative  enactment,  is, 
that  the  <^  Statutes  of  fourth  and  6fth  Anne,  ch.  16,"  are 
adopted,  it  would  be  a  most  unjustifiable  interpretation  for 
the  Court  to  say,  that  the  chapter  sixteenth  was  not  adopted  ; 
but  only  a  fragment  of  a  single  section  of  the  Statute.  My 
opinion  is,  that  the  Legislature  adopted  the  whole  Statute,  so 
far  as  it  was,  or  could  be,  applicable  to  the  Colony. 

This  disposes  of  the  question  of  warranty,  and  thus  removes 
the  only  remaining  ground  against  the  plaintiffs'  right  to  re- 
cover. I  will  only  add,  in  reference  to  a  point  made  at  the 
argument,  that  the  covenant  of  warranty,  though  it  is  deemed 
a  personal  covenant  in  this  country,  and  may  not  authorize 
a  recovery  over  of  the  value  from  the  heir,  if  he  has  assets, 
in  a  tvarrantia  chartay  but  only  in  an  action  of  covenant ; 
yet  that  does  not  prevent  the  covenant  of  warranty  from  oper- 
ating as  a  bar  to  the  title  of  the  heir  by  way  of  rebutter, 
when  it  descends  upon  him  from  the  warranting  ancestor.^ 

The  District  Judge  concurs  on  this  opinion,  and  judgment 
must  be  given  accordingly. 


Bela  J.  Stoddabd  and  others  V,  Enos  Gibbs. 

In  Rhode  Island  a  hasband  is  not  entitled  to  a  life  estate,  as  tenant  by  the  cortesy 
of  any  remainder  or  reversion  owned  by  his  wife,  but  only  of  real  estate,  of  which 
she  has  an  actaal  seisin,  and  possession  in  fee. 

Trespass  and  ejectment  for  certain  land  in  Portsmouth,  in 
the  State  of  Rhode  Island.  Plea,  the  general  issue.  At  the 
trial  in  June  Term  last,  the  jury  found  a  special  verdict. 

• 

1  See  Doe  v.  Preshoidge,  4  Maule.  &  Selw.  R.  178. 
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The  substance  of  it  was,  that  the  plaintilSs  were  entitled  to 
three  fifths  of  a  moiety  of  the  demanded  premises,  as  heirs 
at  law  of  their  mother,  Eliza  Gibbs,  the  wife  of  the  defend- 
ant, who  died  in  1820,  seised  (as  the  heir  of  her  mother)  of  a 
moiety  of  the  reversion  of  the  demanded  premises,  which 
were  at  the  time  of  her  death  in  the  actual  possession  of  her 
father,  Peleg  Thurston,  who  was  tenant  by  the  curtesy 
thereof,  and  who  died  afterwards,  in  December,  1831.  The 
defendant  claimed  a  life  estate  on  the  demanded  premises,  as 
tenant  by  the  curtesy  upon  the  death  of  his  wife,  the  moth- 
er of  the  plaintiffs. 

The  cause  was  argued  by  Hunttr  for  the  plaintiffs,  and  by 
Cramton  and  Hazard  for  the  defendant. 

Hunter^  for  the  plaintiffs,  in  opening  said,  that  the  spe- 
cial verdict  in  this  case  presents  but  a  single  point,  and  that 
is,  whether  a  husband  can  be  a  tenant  by  the  curtesy,  in  a 
case  where  his  wife  had  no  seisin  of  the  estate,  to  which  it  is 
agreed  she  was  entitled  as  reversioner.  It  is  submitted,  that 
at  common  law  there  cannot  be  a  doubt,  that  Enos  Gibbs,  the 
defendant,  cannot  be  a  tenant  by  the  curtesy ;  for  that  re- 
quires actual  seisin  by  the  wife.  In  this  case  Gibbs'  wife 
never  had  even  a  seisin  in  law.  Cruise  Dig.  vol.  1.  p.  140  ; 
lb.  124  ;  Co.  Litt.  1.  550.  The  husband  in  right  of  his  wife 
never  had  possession,  nor  was  either  of  them  entitled  to  the 
possession.  On  the  death  of  Peleg  Thurston,  the  grandfa- 
ther, in  1831,  the  right  of  entry  to  the  reversionary  interest 
commenced.  Wallingford  v.  Hearl,  15  Mass.  R.  471.  The 
seisin  of  the  wife  must  be  an  actual  seisin^  that  is,  possession 
of  the  lands ;  a  man  shall  not  be  tenant  by  the  curtesy  of  a 
remainder  or  a  reversion.  2  Black.  Comm.  ch.  8,  ;  see  Ba- 
con's Ab.,  Gwillim's  Ed.,  vol.  2,  p.  223;  Watkins,  36, 
111.  The  Statute  of  Rhode  Island  does  not  alter  the  com- 
mon law ;  it  only  repeats  and  affirms  it.    Rbo.  Is.  Dig.  p.  S27, 
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^  8.  Dane,  vol.  4,  p.  657,  cites  the  most  and  the  best  of 
the  authorities.  His  conclusion  is,  there  can  be  no  tenant  by 
the  curtesy  of  a  right,  nor  of  a  seisin  in  law,  nor  of  a  rever* 
sion  or  a  remainder  in  a  freehold.  The  words  of  the  Rhode 
Island  and  of  the  Massachusetts  Statute  of  March  9th,  1784, 
are  identical.  In  the  analogous  case  of  dower,  Rhod.  Is.  Dig. 
p.  188,  an  actual  corporeal  seisin,  or  a  right  to  such  seisin 
in  the  husband  during  the  coverture,  is  indispensable  to  en- 
title his  widow  to  dower,  and  a  legal  seisin  of  a  vested  remain- 
der or  reversion  is  not  sufficient  for  that  purpose.  Eldredge 
et  al  V.  Forrestal  et  ux.,  7  Mass.  R.  253.  A  widow  is  not 
entitled  to  dower  in  the  reversion  expectant  on  the  determi- 
nation of  a  life  estate,  where  the  husband  dies  before  the 
tenant  for  life.  Williams  v.  Amory^  14  Mass.  R.  20  -  27 ; 
and  see  Cook  v.  Hammond^  4  Mason  R.  486. 

For  the  defendant  it  was  argued,  that  estates  by  the  cur- 
tesy are  governed  by  the  same  law  in  the  States  of  Connec- 
ticut and  Rhode  Island.  In  the  former  State,  it  has  been 
decided  and  settled  by  the  highest  judicial  tribunal,  that ''  sei- 
sin in  the  wife  is  not  necessary  to  entitle  the  husband  to  the 
estate  by  the  curtesy.'*  Reeve's  Domestic  Relations,  pp. 
33  -  35 ;  4  Day  R.  305.  In  the  case  there  reported,  the 
Court  say,  ^^  that  our  system  of  law  respecting  real  property, 
18  in  many  instances  very  different  from  the  Ekiglish  system." 
^'  Seisin  is  necessary  in  their  law,  and  ownership  is  sufficient 
in  our  law."  '^  Since  seisin  is  not  necessary  in  case  of  de- 
scent to  heirs,  nor  to  pass  lands  by  devise,  why  should  it  be 
necessary  to  the  husband's  title  by  the  curtesy  ? "  The  de- 
cision of  the  Court  in  this  case  is  no  departure  from  fixed 
rules  and  precedents.  The  English  law  respecting  the  effi- 
cacy of  seisin  has  long  been  departed  from,  and  to  adhere  to 
it  in  this  case  would  mar  the  symmetry  of  our  law."  In  the 
same  case,  the  Court  observe,  that  these  Statutes  of  limita- 
voL.  VI.  34 
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tioD  respecting  lands,  have  always  been  construed  in  conform- 
ity to  the  same  principle,  whilst  the  same  words  in  the  Eng- 
lish Statute  have  been  construed,  not  as  having  any  effect  on 
the  title,  but  only  on  the  right  of  entry.''     A  case  reported 
by  Judge  Reeve,  (Domestic  Relations,  35,)  appears  to  be  ex- 
actly in  point.     A  devised  lands  to  his  executors  for  payment 
of  his  debts,  until  his  debts  were  paid.    The  executors  entered. 
B,  his  daughter  and  sole  child,  married  C  and  by  him  had  a 
living  child  ;   she  died  while  the  estate  was  in   possession  of 
the  devisee's  executors.     The  Court  decided,  that  C,  the 
husband,  was  entitled  to  the  curtesy.     Dane^  (Abridgment 
vol.  4,  cap.  130,  art.  4,  §  30,  p.  663,)  title  Estate  by  Curtesy, 
recognises  the  foregoing,  as  the  settled  law  in  the  State  of 
Connecticut.     Our  system  of  law  respecting  real  property 
we  consider  to  be  the  same.     The  same  construction  is  put 
upon  our  Statute  of  limitations ;  and  we  know  of  no  instance 
in  which  any  doctrine  has  been  advanced  different  from  that 
expressed  in  the  cases  above  referred  to. 

Hunter  in  reply :  Our  law  in  respect  to  curtesy  is  the  law 
of  Massachusetts  and  of  all  the  other  States  of  the  Union, 
(Georgia,  Vermont,  and  Connecticut  perhaps  excepted.)  It 
is  substantially  the  common  law,  the  law  of  England.  Refer- 
ring to  the  authorities  already  produced,  what  doubt  can  there 
be  as  to  that  law  ?  With  great  submission,  the  Connecticut 
decision  is  a  mistake.  The  dissentient  judges,  (4  Day  R.  305,) 
were  in  the  right.  They  did  not  assign  their  reasons  in  extenso, 
but  they  might  be  assigned  by  a  true  common  law  lawyer, 
and  this  without  trenching  upon  what  appears  to  be  the  prin- 
ciple adopted  by  the  majority  of  the  Connecticut  Court, 
namely,  that  ownership  is  the  principle  of  the  American  law, 
as  contradistinguished  from  seisin.  With  that  principle  in  all 
its  bearings,  I  have  now  nothing  to  do.  It  may  be,  as  a  gen- 
erality, true ;  but  there  are  exceptions.     Curtesy  b  not  the 
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creature  of  feudality.  It  existed  anterior  to  it,  and  has  con- 
tinued io  a  great  degree  independent  of  it.  The  feudal  max- 
im, Nonjus  sed  seisinafacit  siipitemy  may  be  enforced  in  Eng- 
land, or  abrogated  in  America,  and  yet  the  seisin  of  the  wife 
continue  to  be  the  indispensable  requisite  of  the  curtesy  of 
the  husband.  He  is  preeminently  tenant  by  the  curtesy  of 
England,  and  so  far  as  regards  the  Norman  of  '^  unconquered 
and  unfeudalized  England  "  for  the  reason  assigned  by  Little* 
ton,  because  this  is  used  in  no  other  realm,  but  in  England 
only.  The  root  of  the  doctrine  of  curtesy  is  in  a  rescript 
of  Constantine.  It  is  one  of  the  few  unmutilated  monuments 
of  Roman  jurisprudence.  Dower  is  probably  of  Danish  ori- 
^n,  and  both  curtesy  and  dower  are  distinct  from  the  doc- 
trine of  feuds,  and  in  a  great  degree  opposed  to  it.  See  Sir 
Martin  Wright  on  Tenures,  194;  Feud.  Lib.  1,  tit.  15; 
Woddeson'sLect.,  vol.  2, 18;  2  Black.  Com.  126,  Christian's 
Note.  An  actual  entry,  or  pedis  positioy  in  certain  cases, 
may  not  be  necessary ;  but  the  exceptions  prove  the  general 
rule,  and  the  present  is  an  abstract  case,  unmarked  by  any 
peculiarity,  arrogating  no  exemption,  seeking  refuge  in  no 
exception.  Bickman  v.  Sittick,  8  John.  R.  262.  As  con- 
tradistinguished from  curtesy,  seisin  in  law  is  sufficient  for 
dower ;  the  wife  is  presumed  to  have  no  power  of  obliging 
her  husband  to  take  possession,  it  is  therefore  holden  in  her 
favor,  that  the  right  to  the  immediate  possession  is  equivalent 
to  his  actual  possession.  Doe  v.  Hutton^  3  Bos.  &  Pul.  R. 
643.  Even  on  the  supposition,  that  this  distinction  does  not 
exist,  and  that  the  intention  is  to  harmonize  the  law  of  dower 
and  curtesy,  the  words  of  the  Rhode  Island  Statute  being  in 
both  cases  the  same ;  yet  nevertheless,  in  the  case  at  bar,  the 
special  verdict  ahows,  that  there  was  at  no  time,  during  the  life 
of  the  femcj  a  right  to  possession.  There  was  not  even  seisin 
in  law.    The  mother  of  the  present  plaintiffi  was  entitled  to 
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a  reversion  in  fee,  out  of  which  a  freehold  interest  was 
carved,  namely,  the  life  curtesy  estate  of  her  own  father ; 
she  bad  therefore  not  even  a  seisin  at  law,  much  less  an  actual 
seisin.  Curtesy  is  an  estate,  uxore  juris.  In  this  case, 
events  obstructed  and  literally  prevented  an  estate,  an  owner- 
ship in  the  wife.  What  could  the  husband  take  and  enjoy, 
when  there  was  nothing  for  the  wife  to  take  and  enjoy? 
1  Roll.  Ab.  674 ;  Co.  Litt.  32  ;  Barreston  v.  flay,  Cro.  Eliz. 
R.  415  ;  Wingate's  Maxims,  581.  Where  there  is  an  inter- 
mediate freehold  estate,  there  is  no  seisin  either  actual  or  le- 
gal. At  common  law  the  death  of  the  owner  of  the  remain- 
der, or  the  expectant  reversion,  during  the  continuance  of  the 
life  or  other  estate,  prevented  his  possession  and  enjoyment. 
He  had  nothing,  and  of  course  transmitted  nothing.  Jackson 
v.  Henderson,  3  John.  Cas.  214  ;  Peters  v.  Schoeder,  13 
John.  R.  260.  But  there  is  a  more  general,  perhaps  a  more 
philosophical  view  that  may  be  presented.  It  may  be  sneered 
at  as  pedantic  or  far  sought.  It  however  relieves  the  law  of 
curtesy  from  the  opprobium  of  being  obstructed  in  its  benefi- 
cent tendency,  by  what  is  deemed  by  some  to  be  an  obsolete 
or  inapplicable  principle  of  feudal  law.  To  know  how  much 
of  the  law  of  feuds  was  adopted  in  England,  and  from  which 
of  its  tenures,  we  must  resort  to  the  law  of  feuds.  By  thai  law 
the  husband  did  not  sticceed  to  the  wife^s  feud.  The  curtesy 
of  England  therefore  does  not  depend  on  the  feudal  law,  but 
on  the  rescript  of  Constantino,  —  in  truth,  on  the  civil  law. 
That  law  is  in  general  founded  on  the  law  of  nature,  that  is, 
on  general  ethical  fitness,  —  certainly  not  on  a  system  in 
most  respects  artificial  and  peculiar,  and  in  some  barbarous 
and  absurd.  Now  what  is  the  general  tendency  of  the  re- 
script of  Constantino,  in  regard  to  marital  rights  ?  It  may 
be  answered,  that  it  is  in  conformity  to  the  most  sagacious 
moral  conclusions.    The  rights  of  the  husband  had  reference 
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to  his  actual  prosperous  duties  and  enjoyments.  If  he  had 
living  children,  and  his  wife  had  an  estate,  of  which  he 
enjoyed  the  use,  rents,  and  profits,  of  that  estate  he  was  not 
to  be  deprived  by  the  death  of  his  wife.  Because  an  accus- 
tomed enjoyment  was  not  to  be  altered  or  diminished ;  because 
a  vested  interest  was  not  to  be  destroyed ;  and  because  it  is 
more  fit  that  the  father  should  be  independent  of  the  insolent 
heir,  (using  the  word  insolent  in  its  primitive  Latin  civil-law 
sense,  — unused  to,— -  m  soleoy)  than  that  heir  of  the  father. 
It  is  easy  to  find  traces  of  these  thoughts  in  the  earliest  re- 
ports and  abridgments,  though  the  true  source  is  not  always 
disclosed,  from  which  they  flowed.  They  all  in  substance 
concur  in  saying,  it  would  be  cruel  to  take  from  the  husband 
that  estate,  rank,  or  condition  he  had  possessed  or  enjoyed 
with  his  wife.  If  be  had  not  so  enjoyed  it,  there  was  no  de- 
privation and  no  cruelty,  and  the  children,  who  are  by  law 
and  nature  entitled,  may  justly,  equitably,  and  immediately 
occupy  and  enjoy.  Though  perfectly  sincere  on  this  point, 
I  dare  not  pursue  it.  It  is  presumptuous  to  attempt  to  be 
rational  in  the  argument  of  a  strict  point  of  common  law,  in 
an  action  of  ejectment. 

From  the  mutation  of  human  affairs,  and  the  direction  of 
the  artificial  forms  of  modem  society  in  England,  the  in- 
stances both  of  curtesy  and  dower  recur  a  hundred-fold 
oftener  in  this  country  than  now  in  England.  Without  aban- 
doning therefore  the  true,  perhaps  stern  doctrine  of  the  com- 
mon laWf  we  say,  that,  if  the  Statutes  of  Rhode  Island  and 
Massachusetts  mean  that  the  seisin  should  be  alike  in  dower 
and  curtesy,  and  thus  so  far  alter  the  common  law,  the  case 
at  bar  presents  the  occasion,  if  need  be,  for  this  being  so  said. 
The  plaintiffi  are  then  protected  and  entitled.  Reverse  the 
case,  and  call  it  dower,  could  the  wife  possess  that  which  the 
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husband  never  did  possess,  nor  could  in  his  life-time  claim 
for  the  purpose  of  possession  ? 

Stort  J.  There  is  but  a  single  question  in  this  case,  and 
that  is,  whether  in  Rhode  Island  a  husband  is  entitled  to  a 
life  estate,  as  tenant  by  the  curtesy,  of  land  of  which  his 
wife  was  in  her  life-time  seized  in  fee  in  reversion. 

If  this  question  were  to  be  decided  by  the  common  law,  it 
would  not  admit  of  controversy.  Nothing  is  better  settled  in 
that  law,  than  that  there  can  be  no  curtesy  of  a  remainder 
or  reversion.  Mr.  Justice  BlacJcstone,  in  his  Commentaries, 
(3  Black.  Comm.  127,)  lays  it  down  as  one  of  the  elements 
of  the  common  law.  ^*  There  are  (says  he)  four  requisites 
necessary  to  make  a  tenancy  by  the  curtesy  ;  marriage,  sei- 
sin of  the  wife,  issue,  and  death  of  the  wife.  1.  The  mar- 
riage must  be  canonical  and  legal.  2.  The  seisin  of  the  wife 
must  be  an  actual  seisin  or  possession  of  the  lands  ;  not  a 
bare  right  to  possess,  which  is  a  seisin  in  law,  but  an  actual 
possession,  which  is  a  seisin  in  deed.  And,  therefore,  a  man 
shall  not  be  tenant  by  the  curtesy  of  a  remainder  or  rever- 
sion." And  this  language  is  fully  borne  out  by  Lord  Cblre, 
in  his  Commentary  on  Littleton.^ 

Now,  the  common  law  was  expressly  adopted  by  a  Statute 
of  Rhode  Island,  as  early  as  the  year  1700,  as  the  rule  in  all 
cases,  where  no  particular  colonial  law  existed  on  the  subject.* 
Of  course  the  common  law  must  prevail,  unless  there  is  some 
statutory  provision,  which  has  since  that  period  intercepted  or 
varied  its  application. 

Let  us  see,  then,  whether  any  such  provision  exists.  By 
the  Statute  of  descents  of  Rhode  Island,  (1798,  1822,)  it  is 
enacted,  that  '^  when  a  man  and  his  wife  shall  be  seiiedofany 


1  Ca  Litt  29. 

s  Rhode  IsUnd  Cdony  Laws,  (1744,)  p.  38. 
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real  estate  id  her  right  id  fee,  and  issue  shall  be  born  alive  of 
the  body  of  such  wife,  that  may  inherit  the  same,  and  such 
wife  shall  die,  the  husband  shall  have  and  hold  such  estate 
during  his  natural  life,  as  tenant  by  the  curtesy."'  Now 
this  description  of  a  tenant  by  the  curtesy  is  in  substance  the 
same,  which  Littleton  (^  35)  has  given  of  a  tenant  by  the 
curtesy  at  the  common  law:  '^Tenant  by  the  curtesy  of 
England,  (says  he,)  is  where  a  man  taketh  a  wife  seised 
in  fee  simple,  or  in  fee  tail,  Sz^c,  and  hath  issue  by  the  same 
wife,  male  or  female,  born  alive,  albeit  the  issue  after  dieth 
or  liveth,  yet  if  the  wife  dies,  the  husband  shall  hold  the  land 
during  his  life  by  the  law  of  England."  Now,  my  Lord  Coke, 
commenting  on  this  very  passage,  says,  that  the  words, 
<<  seised  in  fee,"  mean  a  seisin  in  deed,  pot  a  seisin  in  law  ; 
and  therefore  a  man  shall  not  be  tenant  by*  the  curtesy  of  a 
bare  right,  title,  use,  or  of  a  reversion  or  remainder  expec- 
tant upon  an  estate  of  freehold,  unless  the  particular  estate 
be  determined  or  ended  during  the  coverture.^  So  that  it  is 
clear,  that  the  words,  ^^  seised  in  fee,"  do  not  necessarily,  in 
the  language  of  the  law,  import  a  seisin  in  deed,  that  is,  a 
present  estate  in  fee  in  possession.  Now,  since  the  rule  of 
the  common  law  was  not  only  well  known,  but  had  been 
adopted  in  Rhode  Island,  it  would  be  natural  to  expect,  if  the 
Legislature  intended  to  modify  or  repeal  it,  that  some  lan- 
guage would  be  used,  which  should  unequivocally,  and  in 
terms  susceptible  of  no  doubt,  express  that  intention.  In 
such  a  case  we  should  not  expect  to  find  the  very  language 
used,  which  the  most  accurate  writers  upon  the  common  law 
were  accustomed  to  use,  to  express  the  very  rule  of  that 

1  Rhode  Island  Laws,  Digest,  1822,  p.  227,  §  8. 

>  Co.  Litt  29.    See  Cruue's  Dig.  tit  5,  ch.  1,  §  1,  pp.  159, 160. 
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law.^  Would  it  be  safe  for  any  Court  to  adopt  an  ioter- 
pretation,  abolishing  the  commoD  law  rule,  upon  so  loose  a 
foundation  ? 

The  Statute  of  Massachusetts  respecting  tenancy  by  the 
curtesy,  is  in  precisely  the  same  terms,  as  that  of  Rhode 
Island  ;  and  probably  the  latter  was  borrowed  from  the  for- 
mer.^ The  uniform  interpretation  of  the  Massachusetts  Stat- 
ute has  been,  that  it  does  not  vary  the  rule  of  the  common 
law.'  This  is  strong  evidence  to  show,  what  the  fair  inter- 
pretation of  the  terms  is  ;  or,  at  least,  it  shows,  that  the  lan- 
guage reasonably  admits  of  an  interpretation  consistent  with 
the  rule  of  the  common  law,  and  in  affirmance  of  it. 

The  language  of  the  Rhode  Island  Statute  respectmg 
dower,  uses  terms  nearly  the  same.  It  declares,  that  the 
widow  shall  be  endowed  of  one  third  part  of  the  lands,  &c., 
^^  whereof  her  husband,  or  any  other  to  his  use,  wot  seised  of 
an  estate  of  inheritance  at  any  time  during  the  coverture."  ^ 
Yet,  I  presume,  it  was  never  contended,  that  this  ap- 
plied to  a  seisin  in  law,  such  as  a  seisin  of  a  reversion  or  a 
remainder. 

But  it  is  said,  that  in  the  State  of  Connecticut  the  doc- 
trine has  been  settled  upon  solemn  argument,  that  actual  sei- 
sin in  the  wife  during  the  coverture,  is  not  necessary  to  enti- 
tle the  husband  to  a  tenancy  by  the  curtesy  in  her  estate. 
That  certainly  was  the  doctrine  of  the  majority  of  the  Court 
in  Bush  v.  Bradley,  (4  Day  R.  298,  305,)  and  is  probably 

1  LitUeton,  §  a  CruiBe  Dig.  tit  5,  cb.  1,  §  1,  pp.  159, 160.  Bac. 
Abridg.  Omrttsy,  C.  2.  Com.  Dig.  Estate^  D.  1.  Dane's  Abridg.  ch. 
130,  art  3,  §  1.    Butkworth  v.  Thirkdl,  3  Bos.  &  Pull.  R.  652,  note. 

»  See  Act  of  9th  March,  1784.    Stat.  1783,  ch.  36. 

3  Dane  Abridg.,  ch.  130,  art  3,  §  1,  2,  a 

4  Rhode  Island  Laws,  Digest  of  1822,  p.  188. 
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now  deemed  the  settled  law  of  that  State.^  But  it  is  observ- 
able, that  the  decision  in  that  case  was  not  founded  upon  any 
positive  language  of  the  Legislature,  directly  applicable  to 
the  case.  There  was  no  Statute  of  Connecticut,  which 
called  for  any  interpretation  by  the  Court.  The  doctrine 
was  avowedly  founded  upon  analogies  furnished  by  the  local 
law  of  the  State.  It  was  said,  that  the  Statute  of  limitations 
of  Connecticut  in  its  terms  did  not  take  away  the  title  of  the 
original  proprietor,  but  only  tolled  his  right  of  entry ;  and 
yet  that  it  had  always  been  construed  to  bar  all  claim  of  title  ; 
while  the  same  words  in  the  English  Statute  had  been  con- 
sidered as  having  no  effect  whatever  upon  the  title,  but  only 
upon  the  right  of  entry.  It  was  also  said,  that  actual  seisin  was 
not  necessary  in  cases  of  descents  or  devises ;  but  that  it  was 
sufficient,  that  there  was  a  right  of  property.  And  if  not  neces- 
sary in  such  cases,  the  question  was  asked,  why  should  it 
be  thought  necessary  to  the  husband's  title  by  the  curtesy  ? 
And  the  conclusion,  to  which  the  Court  arrived,  was,  that  the 
English  law  respecting  the  efficacy  of  seisin  had  long  since 
been  departed  from  in  Connecticut,  and  to  adhere  to  it  in  the 
case  of  the  curtesy  would  mar  the  symmetry  of  the  law  of 
that  State. 

Now,  however  satisfactory  this  reasoning  was  to  the  learned 
judges,  who  decided  this  case,  it  has  not  been  deemed  equally 
satisfactory  to  other  learned  judges  in  other  States,  where  the 
local  jurisprudence  furnished,  in  whole  or  in  part,  similar 
analogies.  They  have  held,  that  the  common  law  rule  must 
prevail,  until  altered  by  the  Legislature ;  and  that  they  were 
not  at  liberty  to  imply  such  a  repeal  upon  mere  analogy.  This 
doctrine  is,  a  fortiori^  to  be  followed  in  Rhode  Island  ;  for,  the 
common  law  having  been  adopted  by  Statute  in  that  State, 

1  Reeve's  Domestic  Relations,  pp.  33-  35» 
VOL.  VI.  35 
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nothing  short  of  a  legislative  repeal,  either  express  or  necessa- 
rily implied,  could  justify  any  court  of  justice,  sitting  in  that 
State,  in  an  abandonment  of  it.  Now,  I  confess,  that  I  see 
not  the  slightest  reason  for  supposing,  that  the  Legislature,  in 
the  Statute  already  cited,  had  the  least  intention  to  repeal  the 
common  law  in  regard  to  tenancy  by  the  curtesy.  The  lan- 
guage of  the  Statute  is  merely  affirmative,  leaving  what  is  in- 
tended by  the  words,  '^  seised  of  any  real  estate,"  Sz^c,  to  be 
ascertained  upon  the  sound  rules  of  interpretation  applied  to 
similar  cases.  It  is  a  general  rule  of  construction,  not  to  pre- 
sume the  common  law  repealed  by  a  Statute,  unless  the  lan- 
guage naturally  and  necessarily  leads  to  that  conclusion. 
Besides,  though  the  language  is  not  inconsistent  with  a  lar- 
ger intent,  yet  the  subsequent  words,  ^^  the  husband  shall 
have  and  hold  such  estate  during  his  life,"  more  naturally  ap- 
ply to  a  present  possessory  estate,  than  to  one,  which  may 
never  fall  into  possession  during  his  life. 

The  Connecticut  law,  however,  cannot  apply  to  the  present 
case ;  and  indeed  is  repugnant  to  the  Statute  of  Rhode  Island. 
By  the  decision  alluded  to,  it  is  not  necessary,  that  the  wife 
should  have  any  seisin,  either  in  law  or  fact,  of  the  estate,  to  give 
her  husband  an  estate  by  the  curtesy.  In  the  very  case  de- 
cided, she  was  actually  disseised  at  all  times  during  the  cov- 
erture ;  and  yet  her  husband  was  held  entitled,  as  tenant  by 
the  curtesy.  Now,  the  Statute  of  Rhode  Islaad  positively 
requires  a  seisin  in  the  wife  during  the  coverture. 

Nor,  indeed,  in  another  view,  is  the  Connecticut  decision 
in  point.  There  the  wife  had  a  present  estate,  of  which 
she  was,  though  disseised,  entitled  to  a  present  possession. 
No  question  arose  as  to  curtesy  of  a  reversion  or  remainder. 
How  that  question  would  have  been  decided,  if  it  had  arisen, 
this  Court  have  no  means  of  ascertaining. 

I  cannot  agree  with  one  remark  of  the  counsel  for  the 
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plaintiff  in  the  present  case,  that  Eliza  Gibbs,  the  mother  of 
the  plaintiffs,  was  not  seised  in  law  of  the  estate,  because  she 
had  only  a  reversion  therein,  after  the  tenancy  of  .her  faiher 
by  the  curtesy  should  expire.  My  opinion  is,  that  there 
can,  technically  speaking,  be  a  seisin  in  law  of  a  reversion, 
though  not  in  deed ;  and  that  such  was  her  predicament. 
She  was,  in  the  strictest  sense  of  the  terms,  seised  of  the  re- 
version.* 

Upon  the  whole  my  opinion  is,  that  the  plaintifl^  upon  the 
special  verdict  are  entitled  to  recover  their  purparty,  as 
heirs  of  their  mother,  Eliza  Gibbs. 

The  District  Judge  concurs  in  this  opinion,  and  judgment 
is  to  be  given  accordingly. 

^  See  Coak  v.  Hammond,  4  Mason  R.  488,  489.    Plowden  R.  191. 
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A  college,  merely  because  it  receives  a  charter  from  the  government,  though  found- 
ed by  private  benefactors,  is  not  thereby  constiluied  a  public  corporation  con- 
trollable by  the  government ;  nor  does  it  make  any  difference,  that  the  funds  have 
been  generally  derived  from  the  bounty  of  the  government  itself. 

The  visitatorial  power  is  a  mere  power  to  control  and  arrest  abuses,  and  to  enforce 
a  due  observance  of  the  Statutes  of  a  charity ;  it  is  not  a  power  to  revoke  the 
gift,  to  change  its  uses  or  to  devest  the  rights  of  the  parties  entitled  to  the  bounty. 

The  visitatorial  power  is  an  hereditament  founded  in  property,  and  valuable  in  the 
intendment  of  law ;  and  where  it  is  vested  in  trustees,  there  can  be  no  amotion  of 
them  from  their  corporate  capacity,  and  no  interference  with  the  just  exercise  of 
their  authority,  unless  it  is  reserved  by  the  Statutes  of  the  foundation  or  charter. 
The  trustees  are,  however,  subject  to  the  general  superintendence  of  a  Court  of 
Chancery  for  any  abuse  of  their  trust. 

Bowdoin  College  is  a  private,  and  not  a  public,  corporation,  of  which  the  Common- 
wealth of  Massachusetts  was  founder,  and  the  visitatorial  and  all  other  powers, 
franchises,  and  rights  of  property  of  the  College  are  vested  in  the  Boards  of  Trus- 
tees and  Overseers,  established  by  the  Charter,  who  have  a  permanent  right  and 
title  to  their  offices,  which  cannot  be  devested,  except  in  the  manner  pointed  oat 
in  the  Charter.  In  the  Charter  of  the  College,  (§  16,)  it  is  declared,  thai  the 
Legislature  **  may  grant  further  powers  to, or  alter,  limit,  annul,  or  restrain  any  of 
the  powers  by  this  Act  vetted  in  the  said  corporation,  at  shall  be  Judged  neeetsary 


MAY  TERM,  1833.  277 


Allen  V.  HcKeeo. 


to  promoU  the  beH  interest  of  the  College."     Under  this  claase  the  aothority  of  the 
Legislature  of- the  Slate  of  Maine  is  confined  to  the  enlarging,  altering,  anuulling, 
or  restraining  of  the  powers  of  the  corporation,  and  does  not  extend  to  any  inter- 
meddling with  its  property^  or  extinction  of  its  corporate  existence. 

Bjr  the  Act  of  Separation  of  Maine  from  Massachusetts,  the  powers  and  privileges 
of  the  President,  Trustees,  and  Overseers  of  the  College,  are  guaranteed  under 
the  charter,  so  that  they  cannot  be  altered,  limited,  annulled,  or  restrained,  except 
by  judicial  process,  according  to  the  principles  of  law,  unless  that  Act  has  been 
modified  by  the  subsequent  agreement  of  both  States.  Afterwards  the  Legisla- 
ture of  Massachusetts  passed  a  Resolve,  "  That  the  consent  and  agreement  of  this 
Commonwealth  be,  and  the  same  is  hereby,  given  to  any  alteration  or  modification 
of  the  abovementioned  clause  or  provision  in  said  Act,  relating  to  Bowdoin  Col- 
lege, not  affecting  the  rights  or  interests  of  this  CommonweaUh,  which  the  Presi- 
dent, and  Trustees,  and  Overseers  of  the  said  College,  or  others  having  authority  to 
act  for  said  corporation,  may  make  therein^  with  the  cement  of  the  L^slatore  of 
said  State  of  Maine ;  and  such  alterations  or  modifications,  made  as  aforesaid, 
are  hereby  ratified  on  the  part  of  this  Commonwealth.*'  This  resolve  does  not 
attlhorize  the  Legtslatore  of  Maine  to  make  alterations  in  the  College  charter, 
which  shall  divert  the  funds  of  the  founder  from  their  original  objects,  or  vest  the 
visitatorial  power  in  any  other  bodies,  or  persons,  than  the  Trustees  and  Over- 
seers, marked  out  in  the  original  charter  ;  and,  it  fortiori,  it  does  not  justify  the 
transfer  of  these  powers  from  the  Trustees  to  any  other  persons  not  in  privity  with 
them. 

According  to  the  foregoing  Resolve,  the  alterations  and  modifications  are  to  be  made 
by  the  Boards  of  the  College,  or  by  their  agents,  with  the  consent  of  the  L^sla- 
ture,  and  not  by  the  Legislature,  without  their  consent. 

The  terms  of  ratification  in  the  foregoing  Resolve,  being  in  praeserOif  it  seems  that 
tbey  cannot  be  applicable  to  all  possible  alterations  in  all  future  times. 

By  the  terms  of  the  Act  of  Separation  of  Maine  from  Massachusetts,  no  modification 
of  it  can  be  made,  except  by  the  subsequent  agreement  of  the  Legislatures  of  both 
States^  To  effect  this  agreement,  there  must  be  a  concurrence  of  the  Legislatures 
of  both  States  ad  idem,  that  is,  an  express  assent  to  some  specific  proposition. 
Therefore  the  Act  of  Maine  of  the  16th  March,  1820,  which  was  never  responded 
to  by  the  Legislature  of  Massachusetts,  and  which  in  its  terms  does  not  look  to 
any  antecedent  Resolve  of  Massachusetts,  (though  the  foregoing  Resolve  of  Massa- 
chusetts was.  passed  four  da3rs  previous,)  but  expressly  looks  to  some  future  act  or 
assent  of  Massachusetts,  is  not  a  sufiicient  compliance  with  the  articles  of  sepa- 
ration. 

By  the  Act  of  Maine  of  the  16tfa  of  June,  1880,  it  is  enacted,  that  « the  President 
and  Trustees,  and  the  Overseers  of  Bowdoin  College  shall  have,  hold,  and  enjoy 
their  powers  and  privileges  in  all  respects,  subject,  however,  to  be  altered,  re- 
strained, or  extended  by  the  Legislature,  &c.,  as  shall,  &c.,  be  judged  necessaiy 
to  promote  the  best  interests  of  said  Institution."  This  cannot  be  construed  to 
include  an  authority  to  annul  the  charter,  or  the  corporation  created  by  it,  or  tho 
Institution  itself,  or  to  create  new  Boards,  in  whom  the  corporate  powers  and  priv- 
ileges may  be  vested ;  or  to  transfer  to  other  persons  the  powers  and  privileges  of 
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tbe  old  Boards  ;  or  to  add  oew  members  to  the  Board  by  the  nomination  of  the 
Legislature,  or  by  that  of  the  Governor  and  Cooncil  of  the  State.  Tbe  Act  of  tbe 
19th  of  March,  1821,  enlar^ging  the  Boards,  the  Act  of  the  27tb  of  Febniaiy,  1826, 
making  the  Governor,  tx  officio,  a  member  of  the  Board  of  Trustees,  and  tbe  Act 
of  the  81st  of  March,  1881,  declaring,  that  no  person  holding  the  office  of  Presi- 
dent in  any  college  in  the  State,  should  hold  his  office  bey<»d  the  day  of  the  next 
Commencement  of  the  college,  and  altering  the  tenure  of  their  offices,  are  there- 
fore unconstitutional. 

Where  the  Boards  voted,  that  they  '*  acquiesced  "  in  an  Act  of  the  Legislature,  it  was 
held,  that  this  did  not  import  an  assent  on  their  part ;  and,  farther,  that  their  ap- 
proval could  not  give  effect  to  an  unconstitutional  Act. 

Where  a  person  holds  an  office  during  good  behaviour,  with  a  fixed  salary  and  certain 
fees  annexed  thereto,  the  tenure  of  the  office  cannot  be  altered  without  impairing 
the  obligation  of  a  contract.  Therefore,  the  Act  of  the  Legislature  of  Maine  of 
1831 ,  removing  President  Allen  from  the  office  of  President,  and  establishing  a 
different  tenure  for  the  office,  is  contrary  to  the  Constitution  of  the  United  States. 

Where  one  man  receives  money,  which  ought  to  be  paid  to  another,  or  belongs  to 
another,  an  action  of  money  had  and  received  will  lie  in  favor  of  him,  to  whom 
of  right  the  money  belongs ;  and  this,  notwithstanding  it  may  involve  a  trial  of  the 
title  to  an  office,  if  the  party  has  once  been  in  possession. 

This  was  an  action  of  Assumpsit  for  money  had  and  re- 
ceived, brought  by  tbe  plaintiff,  who  claimed  to  be  President 
of  Bowdoin  College,  against  the  defendant,  who  was  Treas- 
urer of  the  College,  for  the  recovery  of  the  salary  and  per- 
quisites of  the  office  of  President  of  the  College.  The  fol- 
lowing is  an  outline  of  the  material  facts  of  tbe  case. 

Bowdoin  College  was  established  in  Brunswick,  in  the 
present  State  of  Maine,  by  an  Act  of  tbe  Legislature  of  Mas- 
sachusetts, passed  on  the  twenty-fourth  day  of  June,  1794. 
The  Act  or  Charter  of  Incorporation,  after  providing,  that 
there  should  be  erected  and  established  a  college,  &c.,  to  be 
under  the  government  and  regulation  of  two  certain  bodies 
politic  and  corporate  in  the  Act  mentioned,  proceeds  in  the 
second  section  to  enact,  that  certain  persons,  (naming  them,) 
eleven  in  number,  together  with  the  President  and  Treasurer 
of  the  College  for  the  time  being,  be  created  a  body  politic  by 
the  name  of  the  President  and  Trustees  of  Bowdoin  College, 
with  perpetual  succession.     Tbe  third  section  declares,  that 


MAY  T£RM,  1833.  279 


Allen  9.  McKeeo. 


the  corporation  SO  created^  for. the  more  orderly  conducting 
the  business  thereof,  shall  have  full  power  and  authority,  from 
time  to  lime,  to  elect  a  Vice-President  and  Secretary  of  the 
corporation,  and  to  declare  the  tenures  and  duties  of  their  re* 
spective  offices ;  and  also  to  remove  any  Trustee  from  the 
same  corporation,  when  in  their  judgment  be  shall  be  rendered 
incapable  by  age,  or  otherwise,  of  discharging  the  duties  of 
his  office,  or  shall  neglect  or  refuse  to  perform  them,  and  to 
fill  up  all  vacancies  in  the  corporation,  &c. ;  provided,  that 
the  number  of  Trustees,  including  the  President  and  Treas- 
urer, shall  never  be  greater  than  thirteen,  nor  less  than 
seven.  The  fourth  section  confers  on  the  corporation  the 
usual  powers  of  corporate  bodies,  and  among  others  the  pow- 
er to  hold  real  estate,  the  clear  annual  income  of  which  shall 
not  exceed  £  10,000.  The  fifth  section  authorizes  them  to 
elect  a  President,  Treasurer,  Professors,  and  Trustees,  and 
other  college  officers  ;  to  purchase  lands,  erect  colleges,  &c., 
and  to  make  all  reasonable  regulations  and  by-laws,  not  re- 
pugnant  to  the  laws  of  the  State ;  and  to  confer  degrees. 
The  sixth  section  declares,  that  the  clear  rents,  issues,  and 
profits  of  all  the  estate,  real  and  personal,  of  which  the  cor- 
poration shall  be  seised  or  possessed,  shall  be  appropriated  to 
the  endowment  of  the  College,  in  such  manner  as  shall  most 
effisctually  promote  virtue  and  piety,  the  knowledge  of  lan- 
guagesj  and  the  useful  and  liberal  arts  and  sciences,  as  shall 
be  directed  from  time  to  time  by  the  corporation.  The  sev- 
enth section  proceeds  to  declare,  that  the  acts  of  the  corpora- 
tion respecting  elections,  the  purchase  and  erection  of  houses, 
the  duties,  salaries,  and  tenures  of  officers,  the  appropriation 
of  moneys,  the  acceptance  of  conditional  donations,  the  confer- 
ring of  degrees,  the  making  and  altering  of  the  rules  and 
orders,  be.  be,  shall  not  have  any  force  or  validity,  until 
agreed  to  by  the  Board  of  Overseers  created  by  the  same  Act. 
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The  ninth  section  proceeds  to  appoint  certain  persons  by 
name,  (in  number  forty-three,)  together  with  the  President  of 
the  College,  and  the  Secretary  of  the  corporation,  the  Board  of 
Overseers  of  the  College,  creating  them  a  body  corporate  with 
the  usual  powers,  and  among  others  with  the  power  of  amo- 
tion of  the  members  of  the  Board,  and  providing,  that  the 
Board  shall  never  be  greater  than  forty-five,  nor  less  than 
twenty-five.  The  sixteenth  section  provides,  "that  the  Le- 
gislature of  this  Commonwealth  may  grant  any  further  powers 
to,  or  alter,  limit,  annul,  or  restrain  any  of  the  powers  by 
this  Act  vested  in  the  said  corporation,  us  shall  be  judged 
necessary  to  promote  the  best  interests  of  the  said  College,^' 
The  seventeenth  section  grants  to  the  College  five  townships 
of  land,  of  the  contents  of  six  miles  square,  to  be  laid  out 
and  assigned  from  any  of  the  unappropriated  lands  belonging 
to  the  Commonwealth,  in  the  then  District  of  Maine,  the 
same  to  be  vested  in  the  Trustees  of  the  College  and  their 
successors  for  ever,  for  the  use,  benefit,  and  purpose  of  sup- 
porting the  College,  with  power  to  dispose  of  them,  &;c.,  and 
subject  to  certain  conditions  of  settlement. 

Such  are  the  most  material  clauses  of  the  charter.  The 
lands  so  granted  by  the  Commonwealth  have  been  vested  in 
the  corporation  ;  and  other  donations  have  from  time  to  time 
been  received  by  it  from  the  munificence  of  private  individ- 
uals. The  College  Boards,  soon  after  the  grant  of  the  char- 
ter, were  duly  organized  under  the  charter,  and  suitable  ar- 
rangements were  made,  so  that  the  College  went  into  opera- 
tion in  the  year  1801,  and  has  ever  since  continued  to  per- 
form the  functions,  for  which  it  was  established,  in  the  pro- 
motion of  sound  literature,  and  the  liberal  arts  and  sciences. 

No  alteration  was  ever  proposed,  or  made  to  the  charter, 
during  the  union  of  Massachusetts  and  Maine.  But  upon  the 
separation  of  the  latter,  as  an  independent  State,  from  the 
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former,  it  was  provided  by  ibe  Act  of  separation  of  the  19tb 
of  June,  1819,  (wbicb  was  incorporated  into  tbe  Constitution 
of  Maine,  which  went  into  effect  on  the  15th  of  March,  1820,) 
anaong  the  fundamental  articles,  that  "all  grants  of  land, 
franchises,  immunities,  corporate,  or  other  rights,  &c.,  which 
have  been  or  may  be  made  by  the  said  Commonwealth  be- 
fore the  separation,  &c.,  shall  continue  in  force,  after  the 
said  District  shall  become  a  separate  State.  But  the  grant, 
which  has  been  made  to  the  President  and  Trustees  of  Bow- 
doio  College  out  of  the  tax  laid  upon  the  banks,  &c.,  shall 
be  charged  upon  the  tax  upon  the  banks  within  the  said  Dis- 
trict of  Maine,  and  paid  according  to  the  terms  of  the  grants. 
And  the  President  and  Trustees,  and  the  Overseers  of  the 
said  College  shall  have,  hold,  and  enjoy  their  powers  and 
privileges  in  all  respects,  so  that  the  same  shall  not  be  sub-^ 
ject  to  be  altered,  limited,  annulled,  or  restrained,  except  by 
judicial  process  according  to  the  principles  of  law."  And 
the  ninth  article  of  the  same  Act  declares,  that  the  funda- 
mental article  shall  be  incorporated,  ipso  facto ^  into  the  State 
Constitution,  "subject,  however,  to  be  modified  or  annulled 
by  the  agreement  of  the  Legislature  of  both  the  said  States ; 
but  by  no  other  power  or  body  whatsoever.''  With  a  view, 
doubtless,  to  meet  the  special  security  thus  given  to  the  rights 
and  privileges  of  Bowdoin  College,  another  article  (the  8th) 
of  the  Constitution  of  Maine  declares,  '^  that  no  donation, 
grant,  or  endowment,  shall  at  any  time  be  made  by  the  Legis- 
lature to  any  literary  institution,  now  established  or  which 
may  hereafter  be  established,  unless  at  the  time  of  making  of 
such  endowment,  the  Legislature  of  the  State  shall  have  the 
right  to  grant  any  further  powers  to,  alter,  limit,  or  restrain 
any  of  the  powers  vested  in  any  such  literary  institution ; 
as  shall  be  judged  necessary  to  promote  tbe  best  interests 
thereof." 
VOL.  VI.  36 
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By  a  vote  passed  by  the  Trustees  of  the  College  in  July, 
1801,  and  duly  concurred  in  by  the  B(mrd  of  Overseers,  the 
salary  of  the  President  of  the  College  was  fixed  at  $  1000  per 
annum,  (an  addition  of  $200  was  afterwards  made  in  1805,) 
to  be  paid  in  quarterly  instalments,  and  to  commence,  when 
be  shall  enter  on  the  duties  of  his  office  ;  and  it  has  accord- 
ingly been  constantly  so  paid  by  the  Treasurer,  without  any 
further  order  of  either  Board,  from  time  to  time,  to  the  Presi* 
dent  for  the  time  being,  without  objection.  By  another  vote 
of  the  College  Boards  of  November  4th,  1801,  the  tenure  of 
the  office  of  the  President  was  declared  to  be  during  good  be- 
haviour. By  the  by-laws  of  the  institution,  every  candidate 
for  a  degree  was  required  to  pay  five  dollars  to  the  Treasurer 
for  the  President ;  and  a  like  fee  was  subsequently  required 
for  every  medical  degree.  Dr.  Allen,  (the  plaintiff,}  was 
duly  elected  President  of  the  College  in  December,  1819 ; 
and  in  May,  1820,  he  was  inaugurated,  and  assumed  the  du- 
ties of  the  office  under  this  known  tenure  of  office,  and  the 
salary  and  perquisites  annexed  thereto.  In  the  same  month, 
with  the  zealous  co-operation  of  President  Allen,  the  College 
Boards  passed  a  vote,  which,  after  reciting  the  clause  of  the 
Constitution  of  Maine  as  to  endowments,  already  referred  to, 
declared,  that  the  consent  of  the  Boards  be  given,  that  the 
right  maybe  vested  in  the  Legislature  of  the  State  of  Maine, 
(that  is,  the  right  to  enlarge,  alter,  limit,  or  restrain  the 
powers  given  by  the  College  charter,)  and  that  a  committee 
be  authorized  in  behalf  of  the  institution  to  take  such  meas- 
ures as  may  be  necessary  to  vest  such  right  in  the  said  Legis- 
lature, so  as  to  enable  them  to  make  the  endowment  thereby 
prayed  for,  or  any  further  endowment,  which  they  in  their 
wisdom  might  be  disposed  to  make.  President  Allen  was 
appointed  one  of  this  committee ;  and  accordingly  applica- 
tion was  made  to  the  Legislatures  of  Massachusetts   and 
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Maine  for  their  assent  to  such  modification  of  the  College 
charter,  as  should  enable  the  College  constitutionally  to  re- 
ceive patronage  and  endowments  from  the  Legislature  of 
Maine.  The  Legislature  of  Massachusetts  accordingly  passed 
a  resolve  on  the  12th  June,  1820,  and  the  Legislature  of 
Maine  one  on  the  16th  of  the  9ame  month,  on  this  subject, 
the  terms  of  which  were  fully  discussed  by  the  Court.  The 
Legislature  of  Maine,  supposing  that  by  the  conjoint  opera- 
tion of  the  State  Legislatures,  all  restraint  upon  their  consti- 
tutional authority  to  alter  the  charter  was  removed,  in  March, 
1821,  passed  an  Act  providing,  that  the  number  of  trustees  of 
the  College,  including  the  President,  should  never  be  less 
than  twenty  nor  more  than  twenty-five,  and  a  quorum  to  be 
thirteen ;  and  the  number  of  Overseers  should  never  be  less 
than  forty-five  nor  more  than  sixty ;  that  the  Oavemor  and 
Council  should  appoint  twelve  persons  as  Trustees,  and  Jif" 
teen  as  Overseers,  fyc.  fyc;  that  the  Boards  respectively 
should  thereafter  fill  all  other  vacancies.  Other  Acts  were 
passed  in  June,  1820,  in  February,  1822,  and  in  February, 
1826,  respecting  the  College,  upon  the  terms  of  which  it  is 
unnecessary  to  dwell.  On  the  Slst  of  March,  1831,  the  Act 
was  passed,  which  has  given  rise  to  the  present  controversy. 
The  first  section  declares,  '^  that  no  person  holding  the  office 
or  place  of  President  in  any  College  in  this  State "  (and 
there  were  at  that  time,  and  are  now,  but  two  colleges  in  the 
State)  *'  shall  hold  said  office  or  place  beyond  the  day  of  the  next 
Commencement  of  the  College,  in  which  he  holds  the  same, 
unless  he  shall  be  re-elected.  And  no  person  shall  be  elected 
or  re-elected  to  the  office  or  place  of  President,  unless  he 
shall  receive  in  each  Board  two  thirds  of  all  the  votes  given  in 
the  question  of  his  election.  And  every  person  elected  to 
said  office  or  place  after  the  passing  of  this  Act,  shall  be  lia- 
ble to  be  removed  at  the  pleasure  of  the  Board  of  Trustees, 
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or  Board  of  Trustees  and  Overseers,  which  shall  elect  him." 
The  second  section  provides,  "  that  the  fees  paid  for  any  di- 
ploma, or  medical  or  academical  degree,  &c.,  shall  be   paid 
into  the  treasury  for  the  use  of  the  College,  and  no  part  shall 
be  received  by  any  officer,  as  a  perquisite  of  office."     At  the 
annual  meeting  of  the  Boards  of  the  College  in  September, 
1831,  they  passed  a  vote,  "that  they  acquiesce  in  said  Act, 
and  will  now,  &c.,  proceed  to  carry  the  provisions  thereof 
into  effect."     The  Board  of  Trustees  then  proceeded,  (after 
having  given  due  notice  to  President  Allen,)  to  an  election  of 
President ;  but  no  candidate   having  a  majority  of  votes,  no 
choice  was  made,  and  the  College  has  ever  since  remained 
without  any  acknowledged  President. 

The  present  action  has  been  brought  by  Dr.  Allen, 
against  the  defendant,  who  is  Treasurer  of  the  College,  for 
the  salary  and  perquisites  of  office  due  to  him,  (as  he  con- 
tends) as  President  of  the  College,  de  jure,  notwithstanding 
his  ejection  from  office  in  September,  1831. 

Oreenleaf  for  the  plaintiff;  Longfellow  for  the  defendant- 
Greenleaf  The  corporation  of  Bowdoin  College  is  in  its 
nature  a  private  eleemosynary  corporation.  This  is  mani- 
fest from  the  terms  of  the  charter ;  the  Legislature  having 
reserved  to  itself  the  right  to  alter  or  annul  the  powers 
therein  granted.  If  it  were  a  public  corporation,  such  reser- 
vation would  be  superfluous.  It  was  so  treated  in  the  Sepa- 
ration Act,  and  in  the  Constitution  of  Maine,  by  which  the 
rights  and  privileges  of  this  College  were  placed  beyond  the 
reach  of  the  Legislature.  The  purpose  of  general  education 
did  not  make  it  a  public  corporation.  4  Wheat.  R.  631,667. 
The  charity  of  almost  every  hospital  and  college  may  be 
public,  while  the  corporation  is  private.  2  Kent's  Comm. 
822,  223 ;  Dartmouth  College  v.  Woodward,  4  Wheat.  R. 
634;     PhUips  v.    Bury,  2  Term  R.   346,    note.      The 
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great  object  of  an  incorporation  is  to  bestow  the  character 
and  properties  of  individuality  on  a  collective  and  changing 
body  of  men.  4  Pet.  R.  562.  And  wherever  the  accep- 
tance of  the  charter  is  necessary  to  give  operation  to  the  act 
of  the  government,  it  is  a  private  corporation.  Ang.  k,  Ames 
on  Corp.  46.  Such  acceptance  created  a  contract  between 
the  State  and  all  parties  interested  in  the  College.  Lincoln 
and  Kennebeck  Bank  v.  Richardson,  1  Greenl.  R.  81.  The 
property  granted  to  the  College  became  private  property, 
out  of  which  any  judgment  against  the  corporation  might  be 
satisfied  ;  and  which  the  State  could  not  resume,  nor  again 
acquire,  but  for  public  uses,  and  upon  the  payment  of  com- 
pensation. And  the  contract  thus  created  could  not  be  re- 
scinded, nor  the  rights  vested  under  it  be  devested,  by  any 
Act  of  the  Legislature.  Fletcher  v.  Pecky  6  Cranch  R.  87 ; 
JVetr  Jersey  v.  fVihon,  7  Cranch  R.  164 ;  Hing  v.  Dedham 
Bank,  1 5  Mass.  R.  454  ;  Charles  River  Bridge  v.  Warren 
Bridge,  7  Pick.  R.  344  ;  Society,  fyc.  v.  Wheeler,  2  Gal.  R. 
139 ;  Dash  v.  Van  Kleeck,  7  John.  R.  477 ;  Terreii  v. 
Taylor,  9  Cranch  R.  43. 

The  College  thus  erected  consists  of  two  distinct  corpora- 
tions ;  namely.  The  President  and  Trustees,  and  The  Board 
of  Overseers.  The  latter  is,  in  the  sixth  section,  styled 
^'  the  supervising  body,"  having' a  negative  on  the  acts  of  the 
President  and  Trustees,  and  possessing  all  the  essential  at- 
tributes of  visitor  of  the  College.  The  right  of  visitation  is 
evidently  granted  away  by  the  State  to  the  Board  of  Over- 
seers. The  two  corporations  are  empowered,  by  the  charter, 
to  elect  a  President  and  other  officers ;  ''  and  to  determine 
the  duties,  salaries,  emoluments,  and  tenures  of  their  several 
offices  aforesaid."  The  power  of  amotion,  for  just  cause  and 
in  a  legal  manner,  may  be  considered  as  granted  by  necessary 
implication  ;  such  power  being  one  of  the  incidents  of  every 
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corporation.  Per  Lord  Mansfield  in  Rex  v.  Richardson^ 
1  Burr.  R.  539  ;  Lord  Bruce' s  case,  2  Stra.  R.  819  ;  Rex  v. 
Lyme  Regis,  Doug.  R.  149 ;  Angell  Corp.  410,  413,  246. 

In  the  exercise  of  these  powers,  the  College  declared  the 
tenure  of  the  office  of  President  to  be  during  good  behaviour; 
and  fixed  his  salary  ;  and  the  invariable  usage,  proved  in  the 
case,  and  amounting  to  a  contemporaneous  practical  exposi- 
tion  of  the  vote,  has  been  to  pay  it  quarterly  ;  generally  with- 
out demand,  and  always  without  any  special  order  of  the  cor- 
poration or  its  officers.  Certain  perquisites  also  were  direct- 
ed by  the  by-laws  to  be  paid  by  candidates  for  degrees,  **  to 
the  Treasurer  for  the  President."  This  office,  moreover,  be- 
ing of  the  essence  of  the  corporation,  the  incumbent  had  a 
franchise  in  it.  Digkioh*s  case,  1  Ventr.  R.  77,  82.  The 
place  also  of  Trustee,  which  he  held  virtute  offidiy  though 
no  emoluments  were  attached  to  it,  is  a  franchise.  And  in 
either  case  the  party  unlawfully  put  out  may  be  restored  by 
mandamus.  Fuller  v.  Trustees  of  Plainfield  Academy  School^ 
6  Conn.  R.  532. 

From  these  premises  it  results,  that  the  acceptance  of  the 
office  of  President  created  a  private  contract  of  service  be- 
tween the  plaintiff  and  the  College,  which  neither  party,  nor 
the  Legislature  could  annul  or  impair.  He  was  an  officer  of 
private  instruction  ;  as  truly  so  as  the  principal  of  a  private 
academy,  and  his  rights  were  as  absolutely  vested. 

Having  been  thus  elected,  and  having  performed  the  duties 
of  his  office,  the  plaintiff  is  entitled  to  his  salary  and  perqui- 
sites ;  for  the  recovery  of  which  the  proper  remedy  is  by  ac- 
tion against  the  Treasurer,  for  money  had  and  received.  It 
is  in  evidence,  that  the  Treasurer  had  in  his  hands  sufficient 
funds  for  this  purpose  ;  that  the  salary  was  payable  quar- 
terly ;  and  that  by  the  usage  of  his  office,  and  the  practice 
of  the  College,  no  special  order  was  required  for  the  pay* 
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ment.  It  was  therefore,  at  the  end  of  each  quarter,  the 
money  of  the  President,  in  the  hands  of  the  Treasurer,  who 
became  his  trustee  for  the  sums  he  was  entitled  to  demand, 
whenever  they  became  payable.  And  the  payment  fo  the 
President  would  have  been  a  conclusive  answer  to  anv  action 
brought  by  the  College  against  its  Treasurer  for  the  same 
money.  It  is  simply  the  case  of  money  deposited  with  A,  to 
be  paid  over  to  B ;  who  may  always  recover  it  of  A,  in  this 
form  of  action.  Scott  v.  Surmany  Willes  R.  404 ;  Comyn 
on  Contr.  270  ;  Heard  v.  Bradford,  4  Mass.  R.  326  ;  Oli- 
ver y.  Smithy  5  Mass.  R.  183 ;  Hall  v.  Marston,  17  Mass.  R« 
575;  Eagle  Bank  t.  Smithy  5  Conn.  R.  71  ;  Arris  v. 
Stukelyy  2  Mod.  R.  260 ;  Boyter  v.  Dodsworth^  6  D.  &  E. 
R.  681 ;  Hearsey  v.  Pruytiy  7  Johns.  R.  179;  Sadler  v.  jEJ»- 
ans,  4  Burr.  R.  1984. 

The  authority  of  Maine  to  modify  the  College  charter,  up- 
on which  the  defence  in  the  present  case  is  understood  to  be 
founded,  is  supposed  to  be  derived  from  the  transactions  of 
the  corporations,  and  of  the  two  States  in  the  year  1820; 
but  upon  an  examination  of  those  acts,  no  such  authority 
will  be  found  to  have  been  given.  Massachusetts,  by  its  re- 
solve of  June  12th,  1820,  consented  to  such  alterations  of 
tbe  charter,  not  affecting  the  rights  and  interests  of  the  Com- 
monwealth, as  the  President  and  Trustees,  and  the  Over- 
seers, or  their  agents  might  make,  with  the  consent  of  the 
Legislature  of  Maine.  It  contemplated  specific  alterations, 
to  be  originated  from  time  to  time,  by  the  College  or  its  im- 
mediate agents,  remote  from  the  influence  of  popular  excite- 
ment and  the  strife  of  party  ;  which,  being  submitted  in  a 
matured  form  to  the  Legislature  of  Maine,  might  with  its  ap- 
probation, become  a  law.  But,  instead  of  this,  the  corpora- 
tions were  understood  by  the  Legislature  of  Maine  to  have 
sold  out  to  this  State  the  whole  trust  confided  to  them,  with 
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the  right  to  originate  and  establish  alterations  at  its  pleasure ; 
thus  exposing  the  College  to  all  the  storms  of  political  and 
sectarian  violence  in  a  legislative  assembly.  Under  this  im- 
pression, and  without  acting  on  the  proposal  of  the  parent 
State,  Maine  passed  the  subsequent  Act  of  June  16th,  1820^ 
taking  to  itself  the  right  to  modify  the  charter  at  its  pleasure, 
and  making  the  Act  to  take  effect,  provided  Massachusetts 
shall  consent  thereto.  This  consent  never  has  been  given ; 
and  as  no  provision  is  made  for  securing  the  rights  or  interests 
of  Massachusetts,  its  consent  is  not  to  be  presumed.  Its 
plain  intent,  in  the  Resolve  of  June  12th,  has  evidently  been 
disregarded  ;  and  neither  State  has  acted  on  the  proposition 
of  the  other.  Hence  all  the  subsequent  legislation  of  Maine 
in  relation  to  ther  College  is  merely  void,  and  the  College 
still  enjoys  the  immunity  secured  to  it  by  the  Constitution. 

The  assent  of  the  pliiintiff  is,  in  this  view,  of  no  impor- 
tance. It  could  not  give  to  the  State  a  jurisdiction,  which 
the  Constitution  had  inhibited  ;  nor  surrender  the  rights  of 
Massachusetts,  over  which  he  had  no  control. 

But  if  the  law  of  1820  were  a  valid  act,  it  would  not  jus- 
tify the  ulterior  proceedings  of  Maine.  It  gives  authority  to 
"alter,  limit,  and  restrain,  or  extend  the  powers  and  prtVt- 
Itges*^  of  the  corporations.  The  powers  of  a  corporation  are 
those  things  which'it  may  lawfully  do  ;  ilsprm/egfe^are  those* 
things  which  it  may  lawfully  enjoy.  Hence  the  Legislature 
could  only  modify  the  capacities  of  the  corporations.  It  could 
not  do  corporate  acts  in  their  stead.  It  could  neither  make 
by-laws,  nor  create  Trustees  nor  Overseers^  nor  displace  any 
member  of  the  corporation.  If  it  might  limit  powers,  it  could 
not  assume  to  exercise  them.  If  it  might  invigorate  the  arm,  it 
could  not  cut  it  off.  Therefore  the  Act  of  March  19th, 
1821,  authorizing  the  Governor  and  Council  to  appoint  twelve 
additional  Trustees  and  fifteen  Overseers,  and  to  fill  certain 
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vacancies,  is  void ;  it  being  not  within  the  authority  profes- 
sedly  granted,  and  being  also  a  direct  exercise  of  corporate 
powers.  And  the  subsequent  acts  of  the  corporations  are 
vitiated  by  the  votes  of  these  newly  appointed  Trustees  and 
Overseers,  unless  it  is  made  apparent,  that  such  votes  could 
not  affect  them. 

Nor  can  the  defence  be  supported  hj  the  Statute  of  1832^ 
ch.  517 ;  for  this  Act  also  is  in  violation  of  the  Constitution, 
both  of  Maine  and  of  the  United  States.  Its  provisions  are 
obviously  pointed  at  President  Allen,  since  the  language  can- 
not apply  to  the  other  College  in  this  State,  which  has  no 
Board  of  Overseers.  It  is,  in  effect,  an  Act  to  remove  him 
from  office.  It  destroys  his  vested  right  in  the  office,  and 
violates  the  contract  of  his  election,  by  creating  a  new  tenure 
of  the  office,  which,  till  then,  was  held  during  good  behaviour. 
It  places  the  contract  wholly  in  the  power  of  one  party.  It 
b  an  exercise  of  the  power  of  amotion ;  and  this,  too,  without 
notice  or  judgment  of  law.  But  even  the  corporation  could 
not  remove  from  office  till  after  notice  to  appear  and  show 
cause.  Ang.  &  Ames  on  Corp.  244  ;  Fuller  v.  Trustees  of 
Plainfieldy  fyc*,  6  Conn.  R.  532.  And  the  notice  should 
specify  the  charges  preferred  against  the  incumbent.  Exeter 
V.  Glide,  4  Mod.  R.  33,  37.  It  ousU  the  plaintiff  from  his 
franchise,  as  a  Trustee  and  Overseer,  without  judgment  of 
law,  and  without  any  offence  on  his  part.  Commonwealth  v. 
St.  Patrick's  Benevolent  Society,  2  Binn.  R.  449,  450; 
2  Kent's  Comm.  239 ;  Ang.  &  Ames  Corp.  244 ;  Dart- 
motUh  College  v.  Woodward,  4  Wheat.  518.  It  is  a  direct 
and  original  exercise  of  corporate  powers.  And  it  transcends 
even  the  limits  of  the  Act  of  1820,  which  permits  the  Legis- 
lature to  modify  the  powers  of  the  corporation,  but  not  to 
annul  them.  Yet  this  Statute  annuls  the  powers  of  the  Col- 
lege to  grant  fees  and  perquisites  to  the  President,  and  to  fix 
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the  tenure  of  bis  office  ;  which  were  secured  to  the  corpora* 
tioos  by  the  original  charter.  In  fine,  constituted  as  this  Col- 
lege was,  with  duties  so  important,  and  pxivileges  so  valuable, 
the  right  of  control,  reserved  to  the  Legislature,  should  be 
exercised  with  extreme  caution  ;  and  should  be  so  limited  as 
to  promote  the  original  and  peculiar  objects  of  the  foundation, 
and  to  enlarge  rather  than  restrain  the  benefits  of  its  rdation 
to  the  public. 

Longfellow  for  the  defendant.  The  preliminary  inquiry 
in  this  case  is,  whether  the  action  can  be  maintained  against 
this  defendant.  He  is  charged,  it  is  true,  as  the  Treasurer  of 
the  College  ;  but  this  is  merely  descripiio  penona.  He  is 
not  the  corporation,  but  its  agent ;  receiving  its  money  in  that 
character  alone.  His  exhibits  show,  that  the  sums  he  received 
were  ^'for  the  corporation,''  and  not  for  the  President.  He 
has  charged  himself  with  the  amount,  and  is  liable  to  the  cor- 
poration alone.  The  privity  of  contract,  on  which  this  action 
is  to  be  maintained,  if  at  all,  is  between  the  plaintiff  and  the 
College.  If  the  Treasurer  had  wasted  the  moneys  in  his  bands, 
will  it  be  contended,  that  the  plaintiff  would  have  no  remedy 
against  the  College  ?  On  the  other  band,  if  the  corporation 
were  insolvent,  is  the  Treasurer  therefore  liable  de  bonis  pro- 
priis  to  the  plaintiff?  His  situation  involves  no  other  respon- 
sibilities than  those  of  the  cashier  of  a  bank,  having  received 
the  amount  of  a  note  left  in  the  bank  for  collection ;  in  which 
case  the  remedy  of  the  depositor  would  be  against  the  corpo* 
ration,  and  not  against  its  servant.  The  moneys  received 
^^  for  the  President "  went  into  the  common  mass  of  the  Col- 
lege funds,  the  Legislature,  by  the  Act  of  1831,  having  re- 
pealed the  by-law  by  which  he  formerly  had  received  them. 
And  in  this  Act  both  the  corporations  had  acquiesced,  and 
were  therefore  bound  by  its  provisions,  which  they  had  in 
£ict  attempted  to  carry  into  eSect. 
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The  authorities  cited  by  the  plaintiff  in  support  of  the  ac- 
tioD,  may  be  answered  hj  the  single  remark,  that  they  all  are 
eases  of  money  received  by  the  party  in  his  priyate  capacity, 
and  not  by  virtue  of  any  office,  like  that  of  the  present  de- 
fendant.    They  therefore  furnish  no  support  to  this  action* 

Bat  if  this  action  would  lie,  under  other  circumstances,  yet 
this  plaintiff  cannot  maintain  it,  not  being  the  President  of  the 
College.  He  was  removed  from  office  by  the  operation  of 
the  Act  of  1831 ;  which  it  was  the  constitutional  right  of  the 
Legislature  to  pass.  For  the  College  is  in  every  respect  a  pub- 
lic institution.  It  was  originally  established  and  endowed  by 
the  State ;  the  Legislature  reserving  the  right  to  modify  and 
even  to  annul  its  charter*  In  each  of  these  essential  partic- 
ulars it  differs  from  Dartmouth  College ;  and  therefore  the 
case  of  that  College  furnishes  no  analogy  for  the  decision  of 
this.  Bowdoin  College,  it  is  true,  has  received  munificent 
donations  from  the  Bowdoin  family ;  but  these  gifts  were 
made  to  an  institution  already  established  by  the  public,  and 
do  not,  in  any  degree,  make  it  a  private  corporation.  Neith- 
er is  It  private  because  Trustees  have  been  appointed  to  man- 
age its  concerns.  This  power  must  be  vested  somewhere  ; 
and  the  effect  is  the  same  whether  it  is  exercised  immediately 
by  the  Legislature,  or  more  remotely  by  agents  of  its  ap- 
pointment. Every  institution,  whether  hospital  or  college, 
created  and  endowed  by  the  government,  as  this  was,  for  pur- 
poses of  general  charity,  is  a  public  corporation.  The  sub- 
sequent gifts  of  private  benefactors,  without  Statutes  direct- 
ing their  employment,  are  engrafted  into  the  original  founda- 
tion, but  do  not  change  its  character.  The  State,  as  the 
founder,  still  retains  the  visitatorial  power ;  and  may  restrain 
and  control  the  Trustees,  should  they  abuse  their  trust.  Si. 
John'i  (hOege  v*  Toddhgtofiy  I  Burr.  R.  300. 


292  MAINE. 


Allen  o.  McKeen. 


This  power  of  the  State  may  be  farther  argued  from  the 
patronage  it  has  bestowed ;  the  visitation  always  following 
the  patronage.  4  Wheat.  R.  675.  In  the  present  instance 
it  has  also  been  expressly  reserved. 

It  is  conceded,  that  the  Legislature  has  not  the  right  to 
''annul"  the  corporation  ;  but  it  may  take  away  any  of  its 
powers,  and  substitute  others^  whenever  it  may  deem  the  in* 
terests  of  the  institution  to  require  it.  Or  it  may  lawfully 
resume  to  itself  the  power  of  appointing  to  office,  fixing  ten- 
ures, and  filling  vacancies  in  the  corporations.  Of  the  expe- 
diency of  such  a  measure,  it  is  not  necessary  now  to  speak  ; 
but  the  existence  of  the  power,  and  the  right  to  exert  it,  are 
clear. 

It  was  to  an  office  subject  to  this  legislative  control,  that 
the  plaintiff  was  elected.  Though  a  provision  for  the  im- 
munity of  the  College  was  inserted  in  the  Act  of  Separa- 
tion, yet  he  was  aware  that  its  effect  might  be  done  away  by 
the  joint  power  of  the  two  States.  And  if,  by  a  joint  Act, 
they  have  modified  the  condition  of  the  College,  pursuant  to 
such  known  powers,  he  has  no  right  to  complain.  Nay  more, 
it  is  proved  that  he  himself  procured  the  passage  of  the  Act 
of  1820,  of  which  he  was  strongly  in  favor ;  and  his  assent 
being,  not  merely  his  official,  but  his  private  act,  he  is  subject 
to  all  its  consequences. 

The  argument  against  the  binding  force  of  the  Act  of  1820, 
founded  on  the  supposed  want  of  assent  on  the  part  of  Massa- 
chusetts, proceeds  on  a  construction  altogetlier  too  narrow. 
The  meaning  of  all  parties  was,  only  that  the  power  of  con- . 
trol  should  not  be  assumed  by  Maine,  without  the  consent  of 
Massachusetts.  Whether  the  restriction  was  expressed  by 
the  words  "  shall  agree,"  or  "  shall  have  agreed,"  is  wholly 
immaterial ;  as  is  farther  evident  from  the  fact,  that  Massa- 
chusetts, in  the  same  Statute,  engaged  to  ratify  whatever  ar- 
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rangements  should  be  made  between  the  corporation  and  the 
new  State.  And  the  corporation  having  instructed  its  Com- 
mittee to  vest  the  power  of  control  in  the  Legislature  of 
Maine,  and  this  State  having  accepted  and  exercised  ihe 
power  thus  granted,  it  has  therefore  been  ratified  by  Massa- 
chusetts, and  the  Act  is  binding.  If  it  be  true,  that  altera- 
tions should  originate  with  the  President  and  Trustees,  this 
has  been  done.  The  Committee,  who  addressed  the  Legis- 
lature  of  Maine,  communicated  the  terms  of  a  modification 
originally  proposed  by  the  corporations  of  the  College.  The 
condition  of  the  College,  after  the  passage  of  the  Act  of 
1820,  was  the  same  as  it  was  under  the  original  charter,  and 
before  the  separation,  excepting  the  power  to  annul.  Hence 
the  enlargement  of  the  two  Boards,  under  the  Act  of  1821, 
was  within  the  purview  of  the  terms  of  the  surrender  in  the 
preceding  year.  The  Legislature  might  lawfully  have  gone 
fieirth^r,  and  assumed  to  itself  the  right  to  fill  all  vacancies. 
But  if  this  power  were  doubtful,  it  has  been  ratified  by  the 
College;  and  the  right  can  no  longer  be  questioned.  Had 
either  corporation  been  disposed  to  resist,  its  dissent  should 
have  been  expressed  at  the  time.  Instead  of  which,  the 
members  newly  admitted  have  been  tacitly  recognised  by 
each  Board,  as  legally  entitled  to  their  seats ;  and  twelve 
years  of  profound  acquiescence  by  all  parties  have  already 
elapsed,  afifording  the  strongest  presumptive  proof  of  assent 
to  the  Statute.  This  is  one  of  the  arrangements  to  which 
the  ratification  of  Massachusetts  is  to  be  extended.  If,  how- 
ever, these  members  were  not  legally  appointed,  it  would  not 
follow,  that  their  votes  vitiated  the  subsequent  transactions 
of  the  Boards,  unless  it  should  appear,  that  such  measures 
were  actually  decided  by  their  votes.  And  the  burden  of 
this  proof  is  on  the  plaintiff,  the  legal  presumption  being  in 
favor  of  their  validity. 
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The  Act  of  1831  is  nothing  more  than  a  legitimate  exer- 
cise of  the  powers  vested  in  the  State  by  the  Statute  of 
1820.  It  violates  no  vested  rights  of  the  plaintiff,  for  he  ac* 
cepted  the  office  of  President,  subject  to  the  legislative 
right  of  modification.  To  this  right  he  personally  assented. 
The  Statute  does  not  remove  him  from  office  ;  but  merely 
declares,  that  no  President  shall  hold  his  office  unless  re* 
elected.  The  amotion  resulted  from  the  act  of  the  Trus* 
tees  and  Overseers,  under  the  Statute.  But  whether  it  re- 
sulted from  a  corporate  or  a  legislative  act,  it  is  legal,  being 
only  an  exercise  of  visitatorial  power.  And  no  notice  was 
necessary,  it  being  a  public  and  not  a  private  cor^^oration. 

Neither  is  this  Statute  void,  as  impairing  the  obligation  of 
a  contract.  All  presumptions  and  doubts  must  lean  in  favor 
of  its  constitutionality.  It  would  be  dangerous  to  presume 
otherwise.  The  unconstitutionality  of  any  Statute  must  be 
clearly  manifest,  to  justify  any  Court  in  so  pronouncing  it. 
Is  such  the  character  of  this  Statute,  so  solemnly  enacted, 
and  so  deliberately  assented  to  by  those  whose  obedience 
was  required  to  its  provisions  ? 

Greenleaf  in  reply.  The  Treasurer,  in  bis  exhibit,  states, 
that  the  perquisites  were  received  *<  for  the  corporation "  ; 
but  the  law  says,  he  received  them  *'  for  the  President."  If 
the  latter  is  entitled  to  them,  he  may  recover  them  in  this 
action.  They  were  originally  paid  to  him  by  the  persons 
graduated ;  and  afterwards,  from  motives  of  convenience  and 
decorum,  were  paid  to  the  Treasurer  for  his  use.  For  the 
salary,  at  least,  the  plaintiff  has  a  double  remedy ;  either 
against  the  corporation,  as  the  contracting  party,  or  against 
the  Treasurer,  as  trustee  to  bis  use. 

The  supposed  acquiescence  of  the  corporation  in  the  Act 
of  1831,  was  merely  a  silent  submission  to  superior  force. 
However  mistaken  the  policy   which  dictated  this  submis- 
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sioD,  it  was  nothing  more  than  the  bending  of  the  rush  be- 
fore the  tempest.  It  can  never  amount  to  a  deliberate  and 
voluntary  adoption  of  the  extraordinary  enactments  of  that 
Statute,  as  a  lawful  amendment  of  the  College  Charter.  The 
State  is  not  the  visitor  of  this  corporation.  All  the  attri- 
butes of  a  visitor  are,  by  the  sixth  and  seventh  sections  of 
the  original  charter  expressly  vested  in  the  Board  of  Over- 
seers,  as  <'a  supervising  body."  The  Legislature  reserved 
no  such  right  to  itself,  nor  has  it  ever  been  withdrawn  from 
the  Overseers. 

Stoby  J.*  This  cause  has  been  argued  with  a  degree  of 
learning  and  ability  proportionate  to  its  importance.  I  have 
taken  time  to  consider  it,  and  propose  now  to  deliver  the 
judgment,  which,  upon  mature  deliberation,  I  feel  bound  to 
adopt. 

Two  questions  have  been  made  at  the  bar.  First,  wheth- 
er the  present  action  is  maintainable  against  the  defendant, 
OS  Treasurer,  supposing  the  plaintiff  still  to  be  rightfully  in 
office.  Secondly,  whether  the  plaintiff  is  rightfully  in  of- 
fice, notwithstanding  the  Act  of  1831,  and  the  proceedings 
of  the  Board  thereupon ;  so  that  he  is  entitled  to  recover 
the  amount  of  his  salary  and  perquisites,  or  either,  against 
the  College. 

A  strong  desire  has  been  expressed  at  the  bar  in  behalf 
of  the  parties,  that  the  Court  would  not,  even  if  it  might, 
confine  its  judgment  to  the  first  question ;  but  that  it  would 
proceed  to  decide  the  whole  merits  of  the  controversy,  as 
essential  to  the  good  order  and  prosperity  of  the  College, 
as  well  as  to  the  rights  of  the  defendant.  Under  these  cir- 
cumstances, although  I  am  conscious  of  the  delicacy  and 
difficulty  of  the  task,  (a  task,  from  which  I  would  gladly 

*  His  Honor  the  District  Judge  did  not  sit  in  this  case. 
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have  been  spared,)  I  shall  express  the  opinion,  which  I  have 
deliberately  formed  upon  both  the  questions  in  the  case 
without  hesitation,  but  at  the  same  time  with  all  the  diffi- 
dence, which  the  magnitude  of  the  interests  involved  in  them 
cannot  fail  to  create.  For  the  present,  I  shall  pass  the 
question,  whether  the  action  is  maintainable  against  the  pres- 
ent defendant,  and  proceed  at  once  to  the  main  points  upon 
the  merits. 

And  the  first  point  naturally  arising  upon  the  discussion  is, 
in  what  light  the  original  Charter  granted  by  Massachusetts 
for  the  establishment  of  Bowdoin  College  is  to  be  viewed. 
Is  it  the. erection  of  a  private  corporation  for  objects  of  a 
public  nature,  like  other  institutions  for  the  general  adminis- 
tration of  charity  ?  Or  is  it,  in  the  strict  sense  of  law,  a  pub- 
lic corporation,  solely  for  public  purposes,  and  controllable  at 
will  by  the  legislative  power,  which  erected  it,  or  which  has 
succeeded  to  the  like  authority  ?  The  former  is  asserted  by 
the  plaintiff^s  counsel  to  be  its  true  predicament ;  the  latter 
is  as  strenuously  contended  for  on  the  other  side. 

That  a  College  established  for  the  promotion  of  education, 
and  for  instruction  in  virtue  and  piety,  and  in  the  liberal  arts 
and  sciences,  is  in  some  sense  a  public  institution  or  corpora- 
tion, cannot  well  be  denied  ;  for  it  is  for  the  benefit  of  the 
public  at  large,  or  at  least  for  all  persons,  who  are  suitable 
objects  of  the  bounty  ;  and  this  is  the  popular  sense,  in  which 
the  language  is  commonly  used.  And  in  this  sense  an  insti- 
tution founded  exclusively  by  private  donors  for  purposes  of 
general  charity,  such  as  a  hospital  for  the  poor,  the  sick,  the 
disabled,  or  the  insane,  may  well  be  called  a  public  institu- 
tion. But  in  the  sense  of  the  law  a  far  more  limited,  as  well 
as  more  exact,  meaning  is  intended  by  a  public  institution  or 
corporation.  Upon  this  subject,  however,  I  may  well  spare 
myself  from  any  elaborate  exposition,  since  it   was  fully 
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considered  in  the  great  case  of  Dartmouth  College  v.  Wood^ 
ward,  (4  Wheat.  R.  518,)  from  which  I  will  make  a  quota- 
tion, contained  in  the  opinion  of  one  of  the  Judges,  which  it 
IS  well  known  had  the  approbation  of  the  Court :  ^'  Public 
corporations,"  (says  the  opinion,)  <^are  generally  esteemed 
such  as  exist  for  public  political  purposes  only,  such  as  towns, 
cities,  parishes,  and  counties ;  and  in  many  respects  they  are 
so,  although  they  involv^e  some  private  interests.  But,  strict- 
ly speaking,  public  corporations  are  such  only,  as  are  founded 
by  the  government  for  public  purposes,  where  the  whole  in- 
terests  belong  also  to  the  government.  If,  therefore,  the  foun- 
dation be  private,  though  under  a  charter  of  the  government, 
the  corporation  is  private,  however  extensive  the  uses  may 
be,  to  which  it  is  devoted,  either  by  the  bounty  of  the  foun- 
der, or  the  nature  and  objects  of  the  institution.  For  in- 
stance, a  bank  created  by  the  government  for  its  own  use, 
whose  stock  is  exclusively  owned  by  the  government,  is,  in 
the  strictest  sense,  a  public  corporation.  So  is  a  hospital  cre- 
ated and  endowed  by  the  government  for  general  charity,'' 
(meaning,  as  is  obvious  from  the  context,  a  hospital  like  the 
Navy  Hospital,  or  the  General  Marine  Hospital,*  established 
and  supported  by  the  United  States  out  of  its  own  funds,  and 
oyer  which  it  retains  the  entire  government.)  ^'  But  a  bank, 
whose  stock  is  owned  by  private  persons,"  (audit  might  have 
been  added,  partly  by  private  persons  and  partly  by  the  gov- 
ernment,) "  is  a  private  corporation,  although  it  is  erected  by 
the  government,  and  its  objects  and  operations  partake  of  a 
public  nature.  The  same  doctrine  may  be  affirmed  of  insu- 
rance, canal,  bridge,  and  turnpike  companies.  In  all  these 
cases  the  uses  may,  in  a  certain  sense,  be  called  public  ;  but 
the  corporations  are  private ;  as  much  so,  indeed,  as  if  the 
franchise  were  vested  iir  a  single  person." 

''This  reasoning  applies  in  its  full  force  to  eleemosynary 
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corporations.  A  hospital,  founded  by  a  private  benefactor,  is  in 
point  of  law  a  private  corporation,  although  dedicated  by  its 
charter  to  general  charity.  So  is  a  college,  founded  and  en- 
dowed in  the  same  manner,  although,  being  for  the  promotion 
of  learning  and  piety,  it  may  extend  its  charity  to  scholars 
from  every  class  of  the  community,  and  thus  acquire  the  char- 
acter of  a  public  institution.  This  is  the  unequivocal  doc- 
trine of  the  authorities ;  and  cannot  be  shaken,  but  by  under- 
mining the  most  solid  foundations  of  the  common  law.''  It  is 
afterwards  added  :  ^^  The  fact,  then,  that  the  charity  is  pub- 
lic, affords  no  proof,  that  the  corporation  is  also  public ;  and 
consequently  the  argument,  so  far  as  it  is  built  upon  this  foun- 
dation, falls  to  the  ground.  If,  indeed,  the  ai^ument  were 
correct,  it  would  follow,  that  almost  every  hospital  and  college 
would  be  a  public  corporation,  a  doctrine  irreconcilable  with 
the  whole  current  of  decisions  since  the  time  of  Lord  Coke." 
And  it  is  further  stated,  that  no  authority  exists  in  the  govern- 
ment to  regulate,  control,  or  direct  a  corporation,  or  its  fund^, 
^^  except  where  the  corporation  is  in  the  strictest  sense  pub- 
lic ;  that  is,  irAere  its  whole  interests  and  franchises  are  the 
exclusive  property  and  domain  of  the  government  itself"  ^ 

That  a  college,  merely  because  it  receives  a  charter  from 
the  government,  though  founded  by  private  beneiactors,  is 
not  thereby  constituted  a  public  corporation,  controllable  by 
the  government,  is  clear  beyond  any  reasonable  doubt.  So 
the  law  was  understood  by  Lord  Holt^  in  his  celebrated  judg- 
ments in  Phillips  v.  Bury,  (1  Ld.  Raym.  R.  8  ;  S.  C.  2T.  R. 
346.)  Lord  Hardwicke,  in  The  Attorney- General  v.  Pearse, 
{2  Atk.  R.  87,)  said,  "The  charter  of  the  Crown  cannot 
make  a  charity  more  or  less  public,  but  only  more  perma- 
nent, than  it  would  otherwise  be."     And  the  decision  of  the 


1  See  4  Wheat  R.  668  -  673. 
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Supreme  Court,  in  the  case  of  Dartmouth  College  v.  Wood'- 
wardy  is  direct  to  the  same  purpose. 

Nor  does  it  make  any  difference,  that  the  funds  have  been 
generally  derived  from  the  bounty  of  the  government  itself. 
The  government  may  as  well  bestow  its  bounty  upon  a  pri- 
vate corporation  for  charity,  as  upon  a  public  corporation ; 
and  its  funds  once  bestowed  upon  the  former  become  irrevo- 
cable, precisely  in  the  same  manner,  and  to  the  same  extent, 
as  if  they  had  been  bestowed  upon  an  individual.  The  gov- 
ernment cannot  resume  a  gift,  once  absolutely  made  to  a  pri- 
vate person ;  neither  can  it  resume  a  like  gift  to  a  private  cor- 
poration. It  is  true,  that  the  government  may  reserve  such  a 
power  in  granting  a  charter,  if  it  chooses  so  to  do  ;  but,  then, 
the  power  arises  from  the  very  terms  of  the  grant,  and  not 
from  any  implied  authority  derived  from  the  bounty  being  for 
general  charity,  any  more  than  it  would  from  its  being  for  pri- 
vate charity*  The  government  may  reserve  a  right  to  revoke 
at  pleasure  even  its  private  gifts  ;  but  certainly  the  law  will 
not  imply  such  right  without  some  positive  expression  of  such 
an  intention.  Mr.  Chancellor  Kent  has  stated  the  true  prin- 
ciples of  law  on  this  subject,  with  his  usual  accuracy  and 
clearness  :  ^^  An  eleemosynary  corporation,"  (says  he,)  'Ms  a 
private  charity,  constituted  for  the  perpetual  distribution  of 
the  alms  and  bounty  of  the  founder.  In  this  class  are  ranked 
hospitak  for  the  relief  of  poor,  sick,  and  impotent  persons, 
and  colleges  and  academies  established  for  the  promotion  of 
learning  and  piety,  and  endowed  with  property,  by  ptihlie  and 
private  donationsJ^  ^ 

To  be  sure,  where  the  government  is  the  founder  of  a  col- 
lege, it  has  certab  rights  and  privileges  attached  to  it  in  point 
of  law  ;  but  in  this  respect  it  is  not  distinguishable  from  any 


1 2  Kent  Comm.,  Lect  23,  p.  274,  (2d  edition.) 
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private  founder.  Every  founder  of  an  eleemosynary  corpo- 
ration, (that  is,  the  fundator  perfidenSy  or  person,  who  orig- 
inally gives  to  it  its  funds  and  revenues,)  and  bis  heirs,  have 
a  right  to  visit,  inquire  into,  and  correct  all  irregularities  and 
abuses,  which  may  arise  in  the  course  of  the  administration 
of  its  funds,  unless  be  has  conferred  (as  he  has  a  right  to  do) 
the  power  upon  some  other  person.  This  power  is  commonly 
known  by  the  name  of  th^  visitatorial  power,  and  it  is  a  neces- 
sary incident  to  all  eleemosynary  corporations ;  for,  these 
corporations  being  composed  of  individuals,  subject  to  human 
frailties,  are  liable,  as  well  as  private  persons^  to  deviate 
from  the  end  of  their  institution ;  and  therefore  ought  to  be 
liable  to  some  supervision  and  control.^  But,  what  is  the  na- 
ture and  extent  of  this  visitatorial  power?  Is  it  a  power  to 
revoke  the  gift,  to  change  its  uses,  to  devest  the  rights  of  the 
parties  entitled  to  the  bounty  ?  Certainly  not.  It  is  a  mere 
power  to  control  and  arrest  abuses,  and  to  enforce  a  due  ob- 
servance of  the  statutes  of  the  charity.  Lord  Holt  in  Phillips 
v.  Bury,  (2  T.  R.  352,)  says,  "The  visitatorial  power  is  an 
appointment  of  law.  It  ariseth  from  the  property,  which  the 
founder  had  in  the  lands  assigned  to  support  the  charity  ;  and, 
as  he  is  the  author  of  the  charity,  the  law  gives  him  and  bis 
heirs  a  visitatorial  power,  that  is,  an  authority  to  inspect  the 
accounts,  and  regulate  the  behaviour  of  the  members,  that  par- 
take of  the  charity ;  for  it  is  fit  the  niembers,  that  are  en- 
dowed, and  that  have  the  charity  bestowed  upon  them,  should 
not  be  left  to  themselves,  (for  divisions  and  contests  will  arise 
amongst  them  about  the  dividend  of  the  charity,)  but  pursue 
the  intent  and  design  of  him  that  bestowed  it  upon  them." 
But  the  founder  may  part  with  his  visitatorial  power,  and  vest 
it  in  other  persons ;   and  when  he  does  so,  they  exclusively 


1  1  Black.  Comm.  480. 
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succeed  to  bis  authority.  No  technical  terms  are  necessary 
to  assign  over,  or  vest  the  visitatorial  power.  Ii  is  sufficient, 
if,  from  the  nature  of  the  duties  to  be  performed  by  particu- 
lar persons  under  the  charter,  it  can  be  inferred,  that  the 
founder  meant  to  part  with  it  in  their  favor ;  and  he  may  divide 
it  among  various  persons,  or  subject  it  to  any  modification  or 
control  by  the  fundamental  statutes  of  the  foundation.^  Now^ 
it  is  a  general  rule  in  the  construction  of  charters,  that  if  the 
objects  of  the  charity  are  not  incorporated,  but  certain  trus- 
tees are  incorporated  to  manage  the  charity,  the  visitatorial 
power  is  deemed  to  belong  to  such  trustees  in  thek  corpo- 
rate capacity.'  And  so  the  law  is  laid  down  by  Lord  Holt 
in  PhiUips  V.  Bury,  (2  T.  R.  352,  363.)  This  visitatorial 
power  is  an  hereditament,  founded  in  property,  and  valuable 
in  the  intendment  of  law  i  and  where  it  is  vested  in  trustees, 
there  can  be  no  amotion  of  them  from  their  corporate  capaci- 
ty, and  no  disturbance  or  interference  with  the  just  exercise 
of  their  authority,  unless  it  is  reserved  by  the  statutes  of  the 
foundation  or  charter.  But,  still,  as  managers  of  the  reve- 
nues of  the  charity,  they  are  not  beyond  control ;  but  are  sub- 
ject to  the  general  superintendence  of  a  Court  of  Chancery, 
for  any  abuse  of  their  trust  in  the  management  of  it. 

If,  with  these  principles  in  view,  we  examine  the  charter  of 
Bowdoin  College,  we  shall  find,  that  it  is  a  private  and  not 
a  public  corporation.  It  answers  the  very  description  of 
a  private  college,  as  laid  down  by  Mr.  Chief  Justice  Mar- 
ihatty  in  Dartmouth  CoUege  v.  Woodward^  (4  Wheat.  R.  640, 


1  Dartmouth  CoUege  v.  Woodward,  4  Wheat.  R.  C75.  PhilCips  v.  Bury, 
2  T.  R.  350,  352,  353. 

3  Ibid.  Green  v.  Rutherford,  1  Ves.  472.  ^Momey- General  v.  AEd- 
lUeton,  2  Ves.  327.  C^e  of  Stdton's  Hospital,  10  Co.  R.  23^  3U  2  Kent 
Comm.,  §  28,  p.  300,  &c.,  (2d  edition.)  ^^. 
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641.)      It  ^'  is  an  eleemosynary  institution,  incorporated  for 
*  the  purpose  of  perpetuating  the  application  of  the  bounty  of 
the  donors  to  the  objects  of  that  bounty.     Its  trustees  were 
originally  named  by  the  founder,  and  invested  with  the  power 
of  perpetuating  themselves.     They  are  not  public  officers ; 
nor  is  it  a  civil  institution  ;  but  a  charity  school,  or  a  semina- 
ry of  education,  incorporated  for  the  preservation  of  its  prop- 
erty, and  the  perpetual  application  of  that  property  to  the 
objects  of  its  creation."     The  Commonwealth  of  Massachu- 
setts is  its  founder,  having  given  it  its  original  funds.     But  it 
is  made  capable  of  receiving,  and  has  actually  received,  funds 
from  the  bounty  of  private  donors.     As  founder,  the  Com- 
monwealth of  Massachusetts  would  have  possessed  the  visita- 
torial  power,  if  it  bad   not   entrusted  that,  and  all   other 
powers,  and  franchises,  and  rights  of  property  of  the  College, 
to  the  Boards  of  Trustees  and  Overseers  established  by  the 
charter,  and  in  the  manner  therein  stated.     As  soon  as  that 
charter  was  accepted,  and  carried  into  operation,  by  the  Trus- 
tees and  Overseers  named  in  it,  they  acquired  a  permanent 
right  and  title  in  their  offices,  which  could  not  be  devested, 
except  in  the  manner  pointed  out  in  that  charter.     The  Le- 
gislature was  bound  by  the  Act ;  they  could  not  resume  their 
grant ;  and  they  could  not  touch  the  vested  rights,  privileges, 
or  franchises  of  the  College,  except  so  far  as  the  power  was 
reserved  by  the  16th  section  of  the  Act.     The  language  of 
that  section  is  certainly  very  broad ;    but  it  is  not  unlimited. 
It  is  there  declared,  that  the  Legislature  '^  may  grant  further 
powers  to,  or  alter,  limit,  annul,  or  restrain  any  of  the  powers 
by  this  Act  vested  in  the  said  corporation,  as  shall  be  judged 
necessary  to  promote  the  best  interest  of  the  CoUege"    What- 
ever it  may  do,  then,  must  be  done  to  promote  the  best  inter- 
est of  the  College.     It  is  true,  that  it  is  constituted  the  sole 
JQdge,  what  is  the  best  interest  of  the  College  ;    but  still  it 
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cannot  do  any  thing  pointedly  destructive  of  that  interest.  Its 
authority  is  confined  to  the  enlarging,  altering,  annulling,  or  ' 
restraining  of  the  powers  of  the  corporation.  It  cannot  inter- 
meddle with  its  property  ;  it  cannot  extinguish  its  corporate 
existence ';  it  cannot  resume  all  its  property,  and  annihilate 
all  its  powers  and  franchises.  The  Legislature  must  leave  its 
vitality  and  property,  and  enable  it  still  to  act  as  a  college. 
It  cannot  remove  the  Trustees,  or  Overseers,  though  it  may 
abridge,  as  well  as  enlarge,  their  powers.  At  least,  any  argu- 
ment, which  should  attempt  to  establish  a  different  doctrine, 
must  proceed  upon  the  difficult  assumption,  that  a  power  ''to 
promote  the  best  interest  of  the  College,"  included  a  power 
to  destroy  all  its  interests,  nay  its  very  existence. 

But  it  is  unnecessary  to  enlarge  upon  this  topic,  since  the 
present  case  does  not  rest  upon  the  effect  of  this  clause  of  the 
original  Charter.  The  Act  of  Separation,  which  is  constitu- 
tionally binding  upon  the  Legislature  of  Maine,  gives,  as  we 
have  seen,  a  complete  guaranty  to  the  powers  and  privileges 
of  the  President,  Trustees,  and  Overseers,  under  the  charter ; 
so  that  they  are  incapable  of  being  altered,  limited,  annulled, 
or  restrained,  except  by  judicial  process  according  to  the 
principles  of  law,  unless  that  Act  has  been  modified  by  the 
subsequent  agreement  of  the  Legislatures  of  both  States. 

The  next  inquiry  naturally  is,  whether  any  such  modifica- 
tion has  been  made,  as  is  contemplated  by  the  Act  of  Sepa- 
ration. If  it  has,  another  in'quiry  will  be,  what  is  the  true 
extent  of  the  modification  actually  made  and  authorized. 
The  Resolve  of  the  Legislature  of  Massachusetts  was  passed 
(as  we  have  seen)  on  the  12th  day  of  June,  1820.  After 
reciting  the  clause  in  the  Act  of  Separation,  above  referred  to, 
and  the  petition  of  the  Trustees  and  Overseers  of  Bowdoin 
College  for  such  a  modification  of  that  clause,  as  would  ena- 
ble the  Legislature  of  Maine  to  make  donations,  grants,  and 
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endowments  to  the  College,  it  is  resolved,  '^  That  the  consent 
*  and  agreement  of  this  Commouwealih  be,  and  the  same  is 
hereby,  given  to  any  alteration  or  modification  of  the  afore- 
mentioned clause  or  provision  in  said  Act  relating  to  Bowdoio 
College,  not  affecting  the  rights  or  interests  of  this  Common^ 
wealthy  which  the  President  and  Trustees,  and  Overseers  of 
the  said  College,  or  others  having  authority  to  act  for  said 
corporation,  may  make  therein  with  the  consent  of  the  Legis- 
lature of  said  State  of  Maine ;  and  such  alterations  or  modi- 
cations,  made  as  aforesaid,  are  hereby  ratified  on  the  part  of 
this  Commonwealth.'*  Now,  whether  this  resolve  is  exactly 
in  conformity  to  the  petition  of  the  Trustees  and  Overseers, 
and  carried  into  effect  their  objects,  or  not,  is  a  point  wholly  un- 
necessary to  be  here  discussed ;  for  the  State  of  Massachusetts 
bad  a  right  to  prescribe  such  terms,  ns  it  pleased ;  and  was  not 
bound  to  grant  what  was  asked  ;  but  what  it  deemed  in  its  dis- 
cretion fit  to  be  granted.  We  must,  then,  construe  the  Re- 
solve, as  we  should  any  other  solemn  act  of  Legislation,  ac- 
cording to  its  true  intent  to  be  collected  from  its  terms. 
Now,  it  is  very  clear,  that  Massachusetts  was  not  willing  to 
make  an  unconditional  surrender  of  all  rights  and  interests 
under  the  charter  to  the  Legislature  of  Maine  ;  for  an  ex- 
press exception  or  reservation  is  made  of  alterations  or  modi- 
fications "  affecting  the  rights  and  interests  of  the  Common- 
wealth" under  the  clause  of  the  Act  of  Separation.  The 
very  exception  or  reservation  supposes,  that  there  are  some 
rights  and  privileges  and  interests  of  the  Commonwealth, 
arising  under  the  charter ;  for  otherwise  the  language  of  the 
exception  or  reservation  would  be  useless,  if  not  absurd. 
Nor  is  it  difficult  to  perceive,  that  the  Commonwealth  of  Mas- 
sachusetts had  rights,  privileges,  and  interests,  which  might  be 
affected  by  certain  alterations  of  the  charter.  In  the  first  place, 
the  Commonwealth  was  the  founder  of  the  College,  and  had 
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given  certain  lands  to  be  appropriated  to  the  uses  of  the  char* 
ity.  It  had  a  right  and  interest  in  having  these  funds  perpet- 
ually  applied  to  the  original  objects  of  the  institution.  As 
founder,  too,  it  was  entitled  to  the  visitatorial  power  over  the 
College  ;  and,  having  delegated  that  power  to  certain  Trus-> 
tees  and  Overseers  in  perpetual  succession,  as  its  chosen,  sub- 
stituted agents  and  visitors,  it  had  also  a  right  and  interest  in 
having  that  power  perpetually  exercised  by  the  very  bodies, 
and  by  none  others,  which  it  had  constituted  for  this  purpose. 
Nothing  is  clearer  in  point  of  law,  than  the  right  of  a  founder/ 
to  have  his  visitatorial  power  exclusively  exercised  by  thof 
very  functionaries,  in  whom  he  has  vested  it.  It  is  the  very 
substratum  of  his  dotation. 

This  is  not  all.  The  founder  has  a  right  to  have  the  stat- 
utes of  his  foundation,  as  to  the  powers  of  the  Trustees, 
strictly  adhered  to,  except  so  far  as  he  has  consented  to  any 
alteration  of  them.  But  an  authority  to  alter  or  modify  those 
powers  can  never  be  fairly  construed  into  an  authority  to  take 
them  away  from  his  Trustees,  and  confer  the  same  powers  on 
other  persons.  My  view  of  this  Resolve,  therefore,  is,  that  it 
authorizes  no  alterations  or  modifications  of  the  College  char- 
ter, which  shall  divert  the  funds  of  the  founder  from  their 
original  objects,  or  shall  vest  the  visitatorial  power  in  any 
other  bodies,  or  persons,  than  the  Trustees  and  Overseers 
marked  out  in  the  original  charter ;  and  a  fortiori^  that  it 
does  not  justify  the  transfer  of  these  powers  from  the  Trus- 
tees to  any  other  persons  not  in  privity  with  them.  It  does 
not  authorize  the  Legislature  of  Maine  to  assume  to  itself  the 
powers  of  the  Trustees,  or  Overseers,  or  of  either  of  them,  or 
to  appoint  new  Trustees  or  Overseers  ;  for  that  would  affect 
the  rights  and  interests  of  the  founder,  who  has  a  right  to  se- 
lect his  own  administrators  of  his  own  bounty  in  perpetuity. 
I  do  not  say,  that  the  Legislature  of  Maine  might  not  have 
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authorized  ao  increase  of  the  number  of  both  Boards,  leaving 
the  appointment  to  be  made  by  the  existing  Boards ;  for  that 
would  still  leave  the  funds  to  be  administered  by  agents  se- 
lected by  the  proper  visitors  of  the  founder.  Upon  that 
point  I  give  no  opinion.  What  I  do  mean  to  say  is,  that  the 
Legislature  of  Maine  was  not  authorized  by  this  Resolve  of 
Massachusetts  to  affect  the  rights  and  interests  of  the  latter 
State,  by  making  appointments  of  Trustees  and  Overseers  of 
the  charity  through  its  own  agency,  and  independent  of  the 
agency  of  the  Charter  Trustees,  and  Overseers.  Massachu* 
setts  has  nowhere  therein  given  any  assent  to  such  an  alter- 
ation or  modi6cation  of  the  charter  of  the  College. 

But  this  is  not  all.  The  language  of  the  Resolve  is,  that 
Massachusetts  assents  and  agrees  to  any  alteration  and  modi- 
fication, '^  which  the  President  and  Trustees,  and  Overseers, 
of  said  College  may  make  therein  with  the  consent  and 
agreement  of  the  Legislature  of  said  State  of  Maine ;  and 
such  alterations  or  modifications,  made  as  aforesaidy  are  here" 
by  ratified  on  the  part  of  this  Commonwealth."  Now,  I  con- 
fess, that  I  think  there  is  great  force  in  the  argument,  that 
this  Resolve  had  in  view  certain  alterations  and  modifications, 
then  to  be  made,  uno  flatu^  and  not  any  subsequent  altera- 
tions and  modifications,  which  might  from  time  to  time,  and  in 
all  future  times  and  ages,  be  made  in  the  charter.  It  is 
scarcely  conceivable,  that  Massachusetts  should  use  terms  of 
ratification  inpreseniiy  as  applicable  to  all  such  possible  alter- 
ations in  all  future  times.  That  was  not  necessary  to  accom- 
plish the  objects  of  the  petitioners.  A  single  alteration  or 
modification,  which  should  confer  upon  the  Legislature  of 
Maine  the  authority  required  by  the  Constitution  to  authorize 
any  donation,  grant,  or  endowment  of  that  Legislature  to  the 
College,  would  have  been  sufiicient,  without  any  general  and 
sweeping  authority  for  unlimited  changes.     But,  be  this  as  it 


MAY  TERM,  1833.  difT 


Allen  V.  McKeen. 


may,  it  is  very  clear,  that  Massachusetts  has  not  assented  or 
agreed  to  any  alterations  or  modifications,  which  the  Legisla- 
ture of  Maine  might  in  virtue  of  its  own  sole  authority  make, 
but  to  such  only,  as  the  President  and  Trustees,  and  Overseers, 
of  the  College  may  make  with  the  consent  and  agreement  of 
the  Legislature  of  Maine.  The  alterations  and  modifications 
are,  then,  to  be  made  by  the  Boards  of  the  College,  or  by 
their  agents,  with  the  consent  of  the  Legislature,  and  not  by 
the  Legislature  without  their  consent.  In  short,  the  altera- 
tions or  modifications  are  to  originate  with  the  Boards,  and  to 
be  made  by  them  ;  but  they  are  inoperative,  unless  ratified 
by  the  Legislature.  If,  therefore,  the  Legislature  of  Maine 
has  undertaken  to  make  laws,  altering  or  modifying  the  char- 
ter of  the  College,  without  making  the  validity  of  such  laws 
dependent  upon  the  adoption  of  the  Boards  before  or  after 
their  passage,  I  have  no  hesitation  in  saying,  that  such  laws 
have  never  been  assented  to  by  Massachusetts,  and  are,  con- 
sequently, unconstitutional  and  void. 

But  let  us  see,  whether  the  Legislature  of  Maine  has 
adopted  this  Resolve  of  Massachusetts  ;  for  there  must  be  a 
concurrence  of  the  Legislatures  of  both  States  ad  idem,  to 
repeal  or  modify  the  clause  in  the  Act  of  Separation.  It  is 
very  certain,  that  the  Legislature  of  Maine  has  passed  no  cor- 
respondent Resolve  or  Act,  in  iotidem  verbis,  nor  has  it  in 
terms  assented  or  agreed  to  the  Resolve  of  Massachusetts. 
How,  then,  can  the  Resolve  have  any  operation  ?  The  Act 
of  Separation  declares,  that  the  fundamental  articles,  the 
terms  and  conditions  of  the  Separation,  shall  be,  ipso  facto, 
incorporated  into  the  Constitution  of  Maine,  ^^  subject,  how- 
ever, to  be  modified  or  annulled  by  the  agreement  of  the 
Legislatures  of  both  the  said  States."  To  constitute  such 
an  agreement,  both  parties  must  assent  to  the  same  thing. 
The  whole  proposition  must  be  adopted,  or  nothing.     From 
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the  very  nature  and  force  of  the  term,  an  agreement  can  be 
but  one  thing ;  and  in  that  one  thing,  both  parties  roust  con- 
cur. If,  then,  Massachusetts  and  Maine  have  not  agreed  to 
the  same  identical  thing,  the  casus  foederis  has  not  arisen. 
Indeed,  I  am  inclined  to  go  much  farther.  I  do  exceedingly 
doubt,  if  any  modification  or  amendment  can  be  made  in  any 
of  these  fundamental  articles,  without  the  specific  modifica- 
tion or  amendment  being  drawn  out,  and  expressly  assented 
to  by  both  States.  I  do  not  think,  consistently  with  the  let- 
ter or  spirit  of  the  qualifying  or  enacting  clause,  that  the  Le- 
gislature of  either  State  can  delegate  to  other  persons  its 
authority  to  assent  to,  or  frame,  any  such  agreement.  It  can- 
not agree,  ab  antCy  to  any  modifications  or  amendments,  which 
third  persons  may  make.  It  must  agree  to  some  specific 
proposition,  purporting  to  be  its  own  final  act  in  the  premises. 
But,  it  is  argued,  that  the  Act  of  Maine  of  the  16th  of 
March,  1820,  (which  was  passed  four  days  after  the  Massa- 
chusetts Resolve,)  contains  a  virtual  assent  to  that  Resolve, 
and  that  therefore  there  has  been  a  sufficient  compliance  with 
the  requisites  of  the  articles  of  Separation.  Let  us  see,  then, 
what  the  purport  of  that  Act  is.  It  is  entitled  '^  An  Act  to 
modify  and  limit  the  terms  and  conditions  of  the  Act  of  Sep- 
aration, relative  to  Bowdoin  College,  and  encourage  litera- 
ture, and  the  arts  and  sciences ;  "  and  it  enacts,  <<that,  pro- 
vided the  Legislature  of  Massachusetts  shall  agree  thereto^  the 
President  and  Trustees,  and  the  Overseers,  of  Bowdoin  Col- 
lege having  already  assented  thereto,  the  terms  and  conditions 
mentioned  in  the  Act  of  the  Commonwealth  of  Massachu- 
setts, passed  on  the  19th  of  June,  A.  D.  1819,  entitled,  &c., 
be  and  the  same  hereby  are  so  far  modified,  limited,  or  an- 
nulled, as  that  the  President  and  Trustees,  and  the  Overseers, 
shall  have,  hold,  and  enjoy  their  powers  and  privileges,  in  all 
respectSi  subject  however,  to  be  altered,  limited,  restrained, 
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or  extended  by  the  Legislature  of  the  State  of  MaiDe,  as 
shall  by  the  said  Legislature  be  judged  necessary  to  promote 
the  best  interests  of  said  institution."  Now,  it  seems  to  me, 
that  this  Act  is  prebisely  in  the  form  contemplated  by  the 
Act  of  Separation,  in  order  to  justify  a  modification  of  the 
charter.  It  presents  a  specific  alteration  for  the  consideration 
and  agreement  of  Massachusetts ;  and  thus  afibrds  a  very 
strong  confirmation  of  the  view,  which  has  been  already 
taken  of  this  point  by  the  Court.  The  Act  is  to  take  efifect, 
and  the  modification  is  to  be  incorporated  into  the  charter, 
provided  the  Legislature  of  the  Commonwealth  of  Massachu- 
setts shaU  agree  thereto^  that  is,  to  the  specific  modification 
proposed  in  the  Act.  Now,  it  is  certain,  that  the  Act  of 
Maine,  or  the  specific  modification  of  the  charter  therein  pro- 
posed, has  never  been  agreed  to  by  the  Legislature  of  Massa- 
chusetts. The  Act  has  never,  as  far  as  any  of  us  know,  been 
laid  before  the  Legislature  of  Massachusetts,  either  for  con- 
sideration or  for  confirmation.  The  Act  does  not  look  to  any 
antecedent  Resolve  of  Massachusetts,  and  dispense  with  any 
fiirther  assent ;  but  it  expressly  looks  to  some  future  act  or 
assent  of  Massachusetts.  The  language  is,  provided  the  Le- 
gislature shall  agree  thereto,  not  has  agreed  thereto.  Nor  is 
this  a  mere  matter  of  form.  It  is,  in  my  judgment,  a  matter  of 
substance,  and  was  so  rightly  understood  by  the  Legislature 
of  Maine,  as  indispensable  to  the  constitutional  efficacy  of 
the  Act  of  1820.  In  no  just  sense  can  this  Act  be  construed 
to  be  an  adoption  of  the  Massachusetts  Resolve.  The  terms 
are  not  the  same ;  the  objects  are  not  the  same  ;  the  limita- 
tions are  not  the  same.  Massachusetts  signifies  her  assent  to 
any  alteration  or  modification  ''  not  affecting  the  rights  and 
interests  of  this  Commonwealth.^'  No  such  qualification  or 
limitation  is  to  be  found  engrafted  on  the  Act  of  Maine.  The 
latter  saves  no  rights  and  no  interests  of  Massachusetts.    Mas- 
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sachusetts  signifies  her  assent  to  any  alteratioDS,  &c.,  which 
the  PresideDt,  Trustees,  and  Overseers,  &c.,  may  make  in 
the  charter,  with  the  consent  and  agreement  of  the  Legisla- 
ture of  Maine.  The  Act  of  the  latter  assents  to  no  such 
general  authority ;  but  confines  itself  to  a  single  proposition ; 
and  that  conceived  almost  in  the  very  terms  of  the  8th  article 
of  the  Constitution  of  the  State.  It  is  impossible,  therefore, 
in  an  exact  and  legal  sense  to  assert,  that  the  Resolve  of 
Massachusetts,  and  the  Act  of  Maine,  speak  ad  idem.  The 
proposition  of  neither  Legislature  has  been  specifically  acted 
upon  by  the  other.  There  has  been  a  miscarriage  of  the  par- 
ties, unintentional,  in  all  probability,  but  not,  in  my  judgment, 
the  less  fatal  on  that  account. 

But  although  I  am  clear  in  this  opinion,  it  is  not  my  inten- 
tion to  rest  the  present  case  upon  this  ground  alone,  though 
it  seems  to  me  impregnable.  There  is  another  point  of  view 
in  which  the  constitutional  doctrine  is  equally  clear^  and 
equally  fatal. 

Let  it  be  conceded,  that  the  Act  of  Maine  of  the  16th  of 
June,  1830,  is  constitutional,  and  has  become  incorporated 
into  the  charter  of  the  College,  and  there  yet  remains  a  very 
important  inquiry ;  what  is  the  true  extent  of  the  authority  of 
the  Legislature  conferred  by  that  Act  over  the  College  ?  The 
words  are,  that  '^  the  President  and  Trustees,  and  the  Over- 
seers, of  Bowdoin  College  shall  have,  hold,  and  enjoy  their 
powers  and  privileges  in  all  respects,  subject,  however,  to  be 
altered,  limited,  restrained,  or  extended  by  the  Legislature, 
&c.,  as  shall,  &c.,  be  judged  necessary  to  promote  the  best 
interests  of  said  institution."  In  the  first  place,  it  is  clear, 
that  this  language  can  by  no  reasonable,  indeed,  I  may  say, 
by  no  possible  interpretation  be  construed  to  include  an  au- 
thority to  annul  the  charter,  or  the  corporation  created  by  it, 
or  the  institution  itself.    The  word  ^^  annul ''  is  not  in  it,  as 
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It  was  in  the  16th  section  of  the  origioal  charter  of  1794 ; 
but  the  other  words  of  that  section*  are  retained,  except  that 
the  word  ^'  extend  "  is  substituied  for  the  word  '^  grant." 
This  alone  would  furnish  an  almost  irresistible  argument,  that 
the  authority  to  annul  was  intended  to  be  withheld  from  the 
Legislature.  But  the  words  of  the  section  in  their  actual 
coonexion  exclude  any  authority  to  annul  the  charter.  It 
would  be  utterly  repugnant  to  all  common  sense  to  say,  that 
an  annihilation  of  the  College  would  be  an  act  to  promote  its 
^^  best  interests."  The  authority  is  also  limited  in  other  re- 
spects. It  is  not  an  authority  to  alter,  limit,  restrain,  or  ex- 
tend  the  charter  generally  ;  but  only  to  alter,  limit,  restrain, 
or  extend  the  ptnoers  and  privileges  conferred  by  the  charter 
on  the  President,  Trustees,  and  Overseers,  as  may  be  judged 
necessary  to  promote  the  best  interests  of  the  institution* 
The  Act,  then,  does  not  authorize  the  creation  of  new  Boards^ 
in  whom  the  corporate  powers  and  privileges  may  be  vested ; 
nor  any  transfer  whatsoever  to  other  persons  of  the  powers 
and  privileges  of  the  old  Boards.  The  powers  and  privileges 
fd  the  existing  Boards  may  be  extended  or  restrained,  lim- 
ited or  altered  ;  but  they  cannot  be  transferred  over  to  other 
persons ;  for  that  would  be  an  act  of  a  very  different  Charac- 
ter. Whatever  powers  and  privileges  are  allowed  by  the 
Legislature  to  be  exercised  for  the  promotion  of  the  best  in- 
terests of  the  institution,  are  to  be  exercised  by  the  Charter 
Boards.  No  authority  is  conferred  upon  the  Legislature  to 
add  new  members  to  the  Boards  by  its  own  nomination,  or 
by  that  of  the  Governor  and  Council  of  the  State.  That 
would  be  an  extension,  not  of  the  powers  and  privileges  of 
the  Boards,  but  of  the  legislative  action  over  them.  K  the 
Legislature  could  add  one  new  member  of  its  own  choice  or 
appointment,  and  not  of  the  choice  or  appointment  of  the  Char- 
ter Boards,  it  could  add  any  number  whatsoever,  five,  or  fifty^ 
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or  five  hundred.  It  could  annihilate  the  powers  and  privi- 
leges of  the  Charter  Boards,  under  the  pretence  of  alteration 
or  extension.  It  will  hardly  be  contended,  that  the  Legis- 
lature possesses  a  right  to  substitute  itself  in  the  management 
of  the  College  and  its  interests,  for  the  Charter  Boards;  and 
if  not,  how  can  it  confer  such  an  authority  upon  other  persons  ? 
The  President,  Trustees,  and  Overseers  are  to  ^^  hold  and  en- 
joy their  powers  and  privileges  in  all  respects,  subject,"  &c. 
&c.  But  how  can  they  hold  or  enjoy  any  such  powers  or 
privileges,  if  these  are  liable  to  be  transferred  to  any  other 
persons,  and  taken  from  themselves  ?  If  such  had  been  the 
intent  of  the  parties,  other  language  would  have  been  used; 
the  Charter,  the  College,  and  the  Boards  would  have  been 
made  subject  to  the  pleasure  of  the  Legislature.  The  power 
to  annul  and  transfer  the  powers  and  privileges  would  have 
found  its  way  into  the  Act  in  a  clear  and  determinate  manner. 
I  agree,  that  the  Legislature  might  authorize  an  enlargement 
of  the  Boards,  by  the  appointment  of  -new  members  to  be 
nominated  by  the  Boards ;  for  it  would  be  but  an 'enlargement 
of  the  powers  and  privileges  of  the  existing  Boards.  But  it 
is  morally  impossible,  as  I  think,  to  engraft  upon  the  terms 
of  the  Act  an  authority  in  the  Legislature  to  make,  of  itself, 
new  Boards,  or  to  change  the  whole  organization  of  the  old 
Boards,  by  the  addition  of  members  not  chosen  by  those 
Boards.  I  am  not  prepared  therefore,  to  admit,  that  the  Act 
of  the  19th  of  March,  1821,  enlarging  the  Boards,  or  the  Act 
of  the  27th  of  February,  1826,  making  the  Governor,  ex 
officio f  a  member  of  the  Board  of  Trustees,  can  be  maintained 
as  constitutional  exercises  of  authority.  I  do  not  say,  that 
the  proceedings  of  the  Boards,  as  actually  constituted  since 
the  passage  of  those  Acts,  are  void.  That  is  a  very  different 
question,  turning  upon  very  different  considerations.  There 
is  a  marked  distinction  in  the  law,  which  allows  the  acts  of 
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many  officers  de  facto  to  be  good,  although  they  may  not  be 
officers  de  jure^  or  regularly  elected.  The  present  case  is 
quite  euough  loaded  with  difficulties  for  the  Court  not  to  de- 
sire to  plunge  into  that  point,  although,  from  the  strong  desire 
expressed,  and  the  discussions  pressed  at  the  bar  for  an  opin* 
ion  upon  this  pointy  it  has  not  been  very  easy  wholly  to 
avoid  it. 

Let  us  see,  then,  how  far  the  Act  of  the  Slst  of  March^ 
1831,  is  affiscted  by  any  of  these  considerations.  It  is  in  its 
terms  an  Act  of  positive  and  direct  legislation.  It  legislates 
the  existing  Presidents  of  Bowdoin  and  Waterville  Colleges 
(the  only  colleges  in  the  State)  out  of  office  from  and  after 
the  next  annual  Commencement  of  the  Colleges.  It  is  a  di'> 
rect  exercise  of  the  power  of  amotion  from  office  by  the  Le- 
gislature itself.  That  very  power  was  expressly  and  exclu* 
sively  conferred  upon  the  College  Boards  by  the  original 
charter.  Massachusetts  has  never  consented,  that  it  should 
be  taken  away  from  those  Boards,  and  be  exercised  by  the 
Legislature  of  Maine ;  for  it  is  an  alteration  or  modification 
**  affecting  the  rights  and  interests  of  that  Commonwealth," 
in  regard  to  those  very  Boards.  The  Act  of  Maine  of  June, 
1820,  has  not  conferred  this  power  on  the  Legislature  ;  for 
that  Act  authorizes  no  transfer  of  any  of  the  powers  of  the 
Boards  to  the  Legislature,  or  to  any  other  persons.  It  would 
have  been  quite  a  different  question,  if  the  Legislature  had 
undertaken  merely  to  alter  the  term  of  office  of  the  future 
Presidents  chosen  by  the  Boards,  with  a  grant  of  power  to 
remove  such  future  Presidents  at  the  pleasure  of  the  Boards. 
The  wisdom  of  such  a  provision  might  be  more  than  doubt- 
ful.   The  authority  to  make  it,  might  perhaps  be  more  clear. 

But  it  is  said,  that  the  Boards  have  assented  to  the  Act, 
and  have  adopted  it ;  and  it  has,  therefore,  become  binding 
upon  the  College.     I  think,  that  the  argument  is  not  correct. 
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The  Boards  have  not  adopted  it ;  they  have  merely  ^^  acqyi- 
esced^^  in  it,  a  phrase  evidently  chosen,  ex  indusirid^  by  the 
Boards,  as  expressive  of  mere  submission  to  the  legislative 
will,  and  not  of  approbation  ;  a  course,  which  might  naturally 
be  adopted  to  avoid  a  direct  collision  with  the  Legislature, 
and  as  a  respectful  appeal  for  a  future  revision  of  the  Act  by 
the  Legislature  itself.  But  if  the  acquiescence  of  the  Boards 
could  be  construed  into  an  approval  of  the  Act,  (as,  I  think, 
it  ought  not  to  be,)  still,  that  approval  cannot  give  effect  to 
an  unconstitutional  Act.  The  Legislature  and  the  Boards  are 
not  th^  only  parties  in  interest  upon  such  constitutional  ques- 
tions. The  People  have  a  deep  and  vested  interest  in  main- 
taining all  the  constitutional  limitations  upon  the  exercise  of 
legislative  powers;  and  no  private  arrangements  between  such 
parties  can  supersede  them. 

Independent,  however,  of  this  general  ground,  there  is  an- 
other of  great  weight  and  importance  ;  and  that  is,  that  Pres- 
ident Allen  was  in  office  under  a  lawful  contract  made  with 
the  Boards,  by  which  contract  he  was  to  hold  that  office  dur- 
ing good  behaviour,  with  a  fixed  salary  and  certain  fees  an- 
nexed thereto.  This  was  a  contract  for  a  valuable  considera- 
tion, the  obligation  of  which  could  not,  consistently  with  the 
Constitution  of  the  United  States,  be  impaired  by  the  State 
Legislature.  The  Act  of  1831,  directly  impairs  the  obligations 
of  that  contract.  It,  ipso  facto^  takes  away  from  President 
Allen  the  tenure,  by  which  he  held  his  office ;  and  removes* 
bim  from  it.  Now,  it  was  as  little  competent  for  the  Legisla- 
ture to  exercise  this  authority,  as  it  was  for  the  Boards  of  the 
College.  The  President,  holding  his  office  during  good  be- 
haviour, could  not  be  removed  from  office,  except  for  gross 
misbehaviour;  and  then  only  by  the  Boards,  in  the  manner 
pointed  out  in  the  original  charter.  It  is  no  answer  to  say, 
that  the  President  personally  assented  to  the  proposition  to 
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clotbe  the  Legislature  with  an  authority  of  this  sort,  in  future. 
However  indefeDsible  any  act  might  be  on  his  part,  by  which 
be  should  surrender  for  all  his  successors  the  tenure  of  office 
during  good  behaviour,  which  he  should  yet  retain  for  himself, 
(a  design  which  I  am  very  far  from  imputing  to  him  ; )  still 
the  Act  of  June,  1820,  could  in  no  legal  sense  be  construed  to 
apply  to  past  contracts.  It  could  operate  only  in  relation  to 
powers  to  be  exercised  by  the  Boards,  infuturo.  And,  at  all 
events,  he  has  not  assented  to  the  Act  of  1831 ;  and  has  re- 
sisted it,  as  in  his  opinion  oppressive,  vindictive,  and  unt^o- 
stitutional. 

In  every  view,  therefore,  in  which  I  have  been  able  to  con- 
template this  subject,  it  seems  to  me,  that  the  Act  of  1831 
is  unconstitutional  and  void,  so  far  as  it  seeks  to  remove  Pres- 
ident Allen  from  office.  The  Legislature  could  not  constitu- 
tionally deprive  him  of  his  office,  or  of  his  right  to  the  salary 
and  -perquisites  annexed  thereto. 

The  other  question  in  the  case  is  of  minor  importance  to 
the  parties ;  but  still  in  a  legal  point  of  view  it  is  entitled  to 
grave  consideration.  From  what  has  been  already  stated, 
President  Allen  is  de  jure  in  office ;  and  as  there  is  no  pre- 
tence to  say,  that  he  has  not  always  been  ready  to  perform 
the  duties  of  his  office,  he  is  entitled  to  recover  against  the 
Corporation  the  entire  emoluments,  annexed  by  his  contract 
to  the  office  at  the  time,  when  he  accepted  it,  or  which  have 
since  been  annexed  to  it.  But  the  present  suit  is  not  brought 
against  the  Corporation.  It  is  against  the  Treasurer  of  the 
Corporation  personally,  as  having  received  money  for  the  use 
of  the  plaintijBT.  To  justify  a  recovery,  then,  it  must  be 
clearly  made  out,  that  there  is  in  his  hands  money,  which  has 
been  specifically  appropriated  to,  and  belongs  to  the  plaintiff, 
as  President  of  the  College.  As  to  this  part  of  the  case, 
there  may  arise  a  distinction  between  the  salary,  and  the  fees 
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of  office.  Since  the  College  CommeDcement  in  1831,  do 
money  has  come  into  the  hands  of  the  Treasurer,  which  by 
any  order  of  the  Board  has  been  specifically  directed  to  be 
paid  to  the  President  of  the  College,  eo  nomine^  or  to  the 
plaintiff.  Before  that  period  the  salary  was  payable  quarter* 
ly,  and  was  accordingly  paid  by  the  Treasurer,  under  the 
general  vote  of  the  Board  already  stated.  It  was  a  duty  in- 
cumbent upon  him  so  to  do,  in  order  to  carry  that  vote  into 
effect ;  and  if  funds  existed  in  his  hands  sufficient  for  the 
purpose,  there  was  an  implied  appropriation  of  those  funds 
for  that  purpose.  But  the  acquiescence  of  the  Boards  at  that 
period  in  the  Act  of  the  Legislature  of  1831,  and  their  in- 
formation to  the  plaintiff  of  that  acquiescence,  and  their  pro* 
ceeding  to  elect  a  new  President,  (though  ineffectual,) 
amounts,  as  I  think,  to  an  implied  revocation  of  the  authority 
to  pay  over  any  future  salary  to  the  plaintiff,  as  President. 
They  treated  him,  as  no  longer  in  office,  and  had  a  right  to 
take  from  their  Treasurer  (who  is  but  their  agent)  the  au- 
thority to  pay  to  the  plaintiff  any  farther  salary,  and  to  assume 
upon  themselves  all  the  consequences  of  a  breach  of  their* 
contract.  But  as  to  the  fees  for  academical  and  medical 
degrees,  the  posture  of  the  case  is  somewhat  different.  It  is 
true,  that  the  Act  of  1831,  in  the  second  section  declares^ 
that  the  fees  paid  for  degrees  shall  thereafter  be  paid  into  the 
treasury  for  the  use  of  the  College.  But,  so  far  as  regarded 
the  plaintiff,  who,  by  his  contract  and  the  by-laws,  was  enti- 
tled to  those  fees,  the  Act  was  inoperative.  Besides ;  the 
Boards  have  never  acquiesced  de  facto  in  this  part  of  the  Act« 
On  the  contrary,  in  September,  1832,  there  was  an  express 
refiisal  to  change  the  former  by-laws,  by  which  **  candidates 
for  either  degree  shall  pay  five  dollars  each  to  the  Treasurer 
for  the  use  of  the  President ;''  so  that  those  by-laws,  at  least 
so  fiur  as  the  plaintiff  is  concerned,  remain  unrepealed ;  and 
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the  fees  received  by  the  Treasurer  for  such  degrees,  have 
been  expressly  received  by  him  for  the  use  of  the  President. 
They  are  strictly  money  had  and  received  for  his  use ;  and 
as  the  plaintiff  still  continues  de  jure  President,  be  is  entitled 
to  them,  unless  there  is  some  stubborn  rule  of  law,  which 
stands  in  his  way. 

It  is  a  very  clearly  established  principle  of  law,  that  if  one 
man  receive  money,  which  ought  to  be  paid  to  another,  or 
belongs  to  him,  this  action  for  money  had  and  received  will 
lie  in  favor  of  the  party,  to  whom  of  right  the  money  belongs. 
So  it  is  laid  down  by  Lord  Chief  Justice  fVilles,  in  Scoit  v. 
Surmanf  (Willes  R.  400  ;)  ^  and  the  doctrine  has  ever  since 
been  adhered  to.  Nor  is  there  any  difficulty  in  maintaining 
such  a  suit,  simply  because  it  involves  a  trial  of  the  title  to 
office,  if  the  party  has  once  been  in  possession.  Upon  this 
point  nothing  more  is  necessary  than  to  refer  to  Arris  v. 
StuJcely,  (2  Mod.  R.  260,)  and  Boyter  v.  Dodsworih^ 
(6  Term  R.  681.)^  It  seems  to  me,  therefore,  that,  as  to 
the  fees  actually  received  for  degrees  by  the  Treasurer  for 
the  President,  the  suit  is  maintainable,  and,  as  to  the  salary, 
not. 

I  have  now  6nished  all  that  is  necessary  to  be  said  for  the 
decision  of  this  cause.  But  I  cannot  dismiss  it  without  ex- 
pressing my  regret,  that  it  has  ever  come  before  the  Court, 
and  that  I  have  been  deprived  of  the  assistance  of  my  learned 

1  See  also  Woodward  v.  Aston,  Freeman's  R.  429.  Mayor  of  Lon^ 
dbn,  V.  Goreyy  Id.  433L  Howard  v.  Woody  Id.  474,  and  note  of  Mr. 
Snurke. 

'  Green  v.  HtweUy  Peake,  N.  P.  R.  182.  Rains  v.  Commissioners  <if 
CanUrburyy  7  Mod.  R.  147.  PototU  v.  MUbank^  1  Term  R.  399,  note. 
Saddkr  v.  Evans^  4  Burr.  R.  1964.  Drew  v.  FUteher,  1  B.  &  Cres.  R. 
263.  lAghtley  v.  Oouffon,  1  Taunt  R.  115,  per  Heaih  J.  HaU  v.  Misr- 
«f9fhl7Ma8S.R.575.    FearNy  v.  iVu^  7  John.  B.  179, 189.     ^ 
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brother,  the  District  Judge,  in  deciding  it.  If  this  Court  were 
permitted  to  have  any  choice,  as  to  the  causes,  which  should 
come  before  it,  this  is  one  of  the  last,  which  it  would  desire 
to  entertain.  But  no  choice  is  left.  This  Court  is  bound  to 
a  single  duty,  and  that  is,  to  decide  the  causes  brought  before 
it  according  to  law,  leaving  the  consequences  to  fall  as  they 
may. 

It  is  impossible,  in  any  aspect  of  the  case,  not  to  feel,  that 
the  decision  is  full  of  embarrassment.  On  the  one  hand  the 
importance  of  the  vested  rights  and  franchises  of  this  literary 
institution  has  not  been  exaggerated  ;  and  on  the  other  hand 
the  extreme  difficulty  of  successfully  conducting  any  literary 
institution  without  the  patronage  and  cordial  support  of  the 
government,  and  under  a  head,  who  may  (however  undeserv- 
edly) not  enjoy  its  highest  confidence,  is  not  less  obvious.  But 
these  are  considerations  proper  to  be  weighed  by  others,  who 
possess  a  discretion  and  voice  in  a  fit  adjustment  of  contro- 
versies of  this  sort.  To  the  Court  is  left  the  humbler,  but 
unenviable  task  of  pronouncing  a  judgment,  such  as  a  just  re- 
verence for  the  law,  and  a  conscientious  discharge  of  its  duty, 
impose  upon  it. 

The  verdict  taken  for  the  defendant  must,  pursuant  to  the 
agreement  of  the  parties,  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff,  for  such  a  sum,  as  shall  be  ascertained  by  an 
auditor  to  be  appointed  by  the  Court,  as  due  to  him  for  the 
fees  for  degrees,  received  by  the  defendant  for  the  use  of  the 
President. 
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Isaac  Dobson  v.  Benjamin  Campbell. 

If  the  declaration  open  an  ass'ignment  of  a  patent  right  omit  to  stale,  that  the  assign- 
ment has  been  duly  recorded  in  the  State  Department,  the  defect  is  cured  by  a 
verdict  for  the  plaintiff. 

Where  a  fact  must  necessarily  have  been  proved  at  the  trial  to  justify  the  verdict, 
and  the  declaration  omits  to  state  it,  the  defect  is  cured  by  the  verdict,  if  the 
general  terms  of  the  declaration  are  otherwise  sufficient  to  comprehend  the  proof. 

Case  for  infringement  of  a  Patent  Right  for  the  double  re- 
flecting baker,  brought  by  the  plaintiff,  as  assignee  of  the  pa- 
tent. The  declaration,  after  alleging  the  obtaining  of  a  patent 
by  one  WiUiston,  proceeded :  '^  The  said  Williston  did  always, 
from  the  time  of  making  and  granting  the  said  Letters  Patent, 
as  aforesaid,  exercise  and  enjoy  the  right,  privilege,  and  lib- 
erty aforesaid,  to  wit,  at  Norwich  aforesaid,  until  the  20th 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-one,  to  great  profit  and  advantage,  when 
the  said  Williston,  for  a  valuable  consideration,  by  his  writing 
under  his  hand  of  that  date,  sold  and  conveyed  all  his  right 
and  claim  in  said  patent  right  to  one  John  Robinson  of 
Norwich  aforesaid  ;  as  by  said  assignment  in  writing,  in  Court 
to  be  produced,  will  fully  appear ;  whereby  the  said  John 
Robinson,  as  assignee  of  said  Williston,  became  and  was  the 
true  and  lawful  owner  of  said  right,  so  as  aforesaid  patented, 
with  the  full  and  sole  power  in  him,  his  heirs,  administrators, 
and  assigns,  to  make,  use,  and  vend  to  others  to  be  used,  the 
said  new  and  useful  improvement,  agreeably  to  the  Statutes 
aforesaid  recited.  And  the  plaintiff  farther  says,  that  the 
said  Robinson  did  always,  from  the  time  of  making  and  exe- 
cuting the  said  assignment  as  dihresaidy  exercise,  use,  and  enjoy 
the  right,  liberty,  and  privilege  aforesaid,  to  wit,  at  Norwich 
aforesaid,  until  the  twenty-ninth  day  of  July,  in  the  year  of 
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our  Lord  one  thousand  eight  hundred  and  thirty-one,  when 
the  said  Robinson,  by  assignment  of  that  date  under  his  hand 
and  seal,  and  in  Court  to  be  produced,  for  a  valuable  consid^ 
eraiion  therein  expressed,  did  grant,  sell,  and  convey  all  his 
right,  title,  and  interest  in  the  said  letters  patent,  and  im- 
provement therein  specified  and  set  forth,  to  the  plaintiff,  his 
heirs,  and  assigns.  And  the  plaintiff  farther  says,  that  he,  the 
said  plaintiff,  from  the  time  of  making  and  executing  said 
last  mentioned  assignment,  did  use  and  enjoy  the  right,  liberty, 
and  privilege  aforesaid,  to  veit,  at  Norwich  aforesaid,  to  wit, 
at  Portland  and  Bangor  in  said  District  of  Maine,  and  has 
exerdsedy  used,  and  enjoyed  the  same  right,  liberty,  and  privi- 
lege to  the  day  of  the  purchase  of  this  writ  by  himself  and 
servants,  and  his  deputies,  to  his  great  profit  and  advantage, 
to  wit  at  Portland  and  Bangor.     Yet  the  defendant,''  &c. 

At  the  trial  upon  the  general  issue  the  plaintiff  obtained  a 
verdict ;  and  now  Sprague  for  the  defendant  moved  in  arrest 
of  judgment,  upon  the  ground,  that  the  declaration  was  sub- 
stantially defective. 

He  argued  as  follows.  The  case  presented  is  not  a  case  of 
a  title  defectively  stated,  but  the  statement  of  a  defective  title. 
There  is  a  material  difference  in  the  allegations  with  respect 
to  the  rights  of  Robinson,  the  first  assignee,  and  of  the  plain- 
tiff, the  second  assignee.  As  to  Robinson,  it  is  indeed  alleged, 
that  "  he  became  and  was  the  true  and  lawful  owner  of  said 
right,"  which  general  assertion  of  title  might  have  been 
sufficient  after  verdict,  if  he  had  not  himself  narrowed  it,  by 
setting  forth  specifically  what  his  title  was,  namely,  the  cu- 
signment  only,  adding,  "  whereby  he  became  and  was,"  &c. 
This  is  alleged  to  be  his  title  ;  the  conclusion  is  whereby,  &c, 
excluding  the  recording  and  all  other  facts,  but  such  as 
are  stated,  as  constituting  title.  It  is  the  statement  of  a  de- 
fective title,  if  any  othisr  requisite,  not  specified  before  the 
whereby,  is  essential.     Such  a  requisite  is  the  recording* 
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The  allegation^  that  Robinson  "used^  exercised,  and  en- 
Joyed"  the  right  aforesaid,  adds  nothing  to  avail  the  plaintiff. 
It  is  '^  that  from  the  time  of  making  and  executing  the  said 
assignment,  as  aforesaid,  did  exercise,"  &c.  1st.  £  is  mere 
use,  which  might  be  with  the  temporary  assent  of  the  paten- 
tee ;  it  certainly  does  not  embrace  a  recording,  &c.  2d.  The 
right  aforesaid.  3d.  From  the  time  of  assignment,  exclud- 
ing any  other  act  or  interval  of  time.  4th.  Assignment  as 
aforesaid.  In  the  statement  of  the  title  of  the  plaintiff,  the 
important  allegation,  that  he  "became  and  was  the  true  and 
lawful  owner  of  said  right,"  is  wholly  omitted ;  and  no  such 
allegation,  nor  any  allegation,  that  the  plaintiff  ever  became 
the  lawful  owner  of  the  right,  is  to.be  found  in  the  declara- 
tion. The  title,  which  the  plaintiff  has  from  Robinson,  is 
stated,  namely,  a  written  assignment  under  seal.  This  is  a 
defective  title ;  the  recording  in  tl;ie  office  of  the  Secretary 
of  State  being  essential,  and  made  so  expressly  by  Statute. 
(Stat,  of  1793,  ch.  156,  ^  9.)  The  allegation,  that  the  plain- 
tiff "  used,  exercised,  and  enjoyed,"  is  subject  to  the  same 
remarks,  that  have  been  applied  to  Robinson's  title,  with  this 
striking  addition,  that  the  plaintiff  adds,  that  said  use,  &c. 
was  ''  by  himself,  and  servants,  and  deputies,"  demonstrating, 
that  it  is  the  uses  merely,  that  is  intended,  not  the  legal  title. 
The  following  cases  relate  to  the  point  under  consideration. 
ISngsley  v.  Bill  et  al.  9  Mass.  R.  198.  In  error  after  ver- 
dict, omission  to  allege  publication  of  an  award ;  Stetson  v. 
Tohey,  2  Mass.  R.  521,  arrest  of  judgment;  Commonwealth 
V.  McCurdy,  5  Mass.  R.  324,  ib. ;  BrenVs  Executors  v.  Bank 
of  the  Metropolis,  I  Peters  S.  C.  R.  89-93;  Lynn  v.  The 
Mechanics  BanJc  of  Alexandria,  I  Peters  S.  C.  R.  67,  66  ; 
Executors  of  Fulton  v.  Myers,  4  Wash.  C.  C.  R.  220 ;  an 
averment  more  specific  than  necessary  must  be  proved  as  made, 
The  Friendship,  1  Gall.  R.  45-  61  ;  Renner  v.  Bank  of  Co^ 
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lumhia,  9  Wheat.  R.  581 ;  Wilson  v.  Le^ox  et  aL,  1  CraDch 
R.  195.  The  true  rule  is  laid  down  bj  Bidler  J.,  in  >pierei 
V.  Parker,  1  T.  R.  145 ;  and  also,  in  other  languagei  in 
Smith  V.  United  States,  1  Gall.  R.  267. 

In  the  case  before  the  Court,  the  verdict  does  not  find  or 
assert  the  fact  of  recording  the  assignments,  because  it  is  no- 
where alleged  by  itself,  nor  comprised  in  any  other  allega- 
tion. All  the  facts  alleged  in  the  declaration  may  be  true, 
and  yet  no  record  ever  made.  The  allegation,  that  there 
was  an  ^' assignment,"  or  that  the  right  was  '^  assigned,'^ 
does  not  embrace  a  recording.  The  assignment  is  one  thing, 
the  recording  of  that  assignment  is  another,  and  so  clearly 
distinguished  by  the  Statute.  It  is  not  like  stating,  that  the 
plaintiff  had  a  grant  by  deed,  without  stating  a  delivery ; 
delivery,  being  of  the  essence  of  a  deed,  may  be  considered 
as  comprised  in  the  allegation  of  a  grant,  or  conveyance  by 
deed.  It  is  perhaps  more  analogous  to  the  recording  of  a 
levy  of  an  execution  on  real  estate,  or  the  registry  of  a  deed. 
Calvert  v.  Bovill,  7  T.  R.  519,  522,  523 ;  decided  on  the, 
ground,  that  a  statement  of  particular  facts  excludes  the  idea, 
that  other  facts  are  embraced  ;  Bishop  v.  Haywood,  4  T.  R. 
470-472,  per  Butter  3.-,  Be  Costa  v.  ChrJct^  2  Bos.  & 
Pull.  R.  257  -  259. 

Fessenden  and  Greenlsaf  for  the  plaintiff.  The  point  to 
which  we  shall  confine  ourselves  is,  that  the  plaintiff  has  not 
directly  averred  in  his  declaration,  that  the  assignments,  from 
the  original  inventor  to  Robinson,  and  from  Robinson  to  the 
plaintiff,  were  recorded,  as  required  by  the  fourth  section  of 
the  Statute  of  1793,  and  on  this  ground  it  is  moved  to  arrest 
the  judgment  after  verdict. 

In  Smith  v.  The  United  States,  I  Gall.  R.  267,  the  Court 
Bay :  '<  It  is  a  general  rule,  that  wheresoever  it  ooay  be  pre7 
sumed,  that  any  thing  must  of  necessity  be  given  in  e vidance. 
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the  want  of  meDtioniog  it  in  the  record  will  not  vitiat.e  it,  af- 
ter a  verdict." 

In  Jackson  v.  PesJcedy  1  Maule  fa  Selwyn  R.  237,  Lord 
Ellenborotigh  says :  "  Where  a  matter  is  so  essentially  neces- 
sary to  be  proved,  that,  had  it  not  been  given  in  evidence, 
the  jury  could  not  have  given  such  a  verdict,  there  the  want 
of  stating  that  matter  in  express  terms  in  the  declaration, 
provided  it  contains  terms  sufficiently  general  to  comprehend 
it  in  fair  and  reasonable  intendment,  will  be  cured  by  a 
verdict." 

In  Sergeant  Williams^a  Notes  to  1  Saunders  R.  228,  a,  it  is 
said,  in  relation  to  the  same  subject,  ^^  that  where  there  is  any 
defect,  imperfection,  or  omission  in  any  pleading,  whether  in 
substance  or  form,  which  would  have  been  a  fatal  objection 
upon  demurrer,  yet,  if  the  issue  joined  be  such  as  necessarily 
required  on  the  trial  proof  of  the  facts,  so  defectively  or  im- 
perfectly stated,  or  omitted,  and  without  which  it  is  not  to  be 
presumed,  that  either  the  Judge  would  direct  the  jury  to  give, 
or  the  jury  would  have  given,  the  verdict,  such  defect,  im- 
perfection, or  omission,  is  cured  by  the  verdict  by  the  com- 
mon law." 

It  is  believed,  that  an  examination  of  the  case  at  bar,  upon 
the  principles  above  stated,  will  result  in  establishing  the  suf- 
ficiency of  the  plaintiff's  declaration,  in  the  present  stage  of 
the  case. 

The  section  of  the  Statute  before  cited  renders  it  necessa- 
ry, that  an  assignment  should  be  recorded,  in  order  that  the 
assignee  may  ^^  stand  in  the  place  of  the  original  inventor, 
both  as  to  right  and  responsibility."  Thus  the  recording  is 
by  the  words  of  the  Statute  rendered  necessary,  in  order  that 
the  assignee  may  support  an  action  for  the  breach  of  the 'Pa- 
tent, in  his  own  name.  Without  proof  of  such  recording,  a 
paper  purporting  to  be  an  assignment  could  not  be  given  in 
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evidence.  It  would,  ia  fact,  be  no  assignment  within  the 
words  of  the  Statute.  The  same  principle  applies  to  this, 
as  to  an  instrument  required  by  law  to  be  stamped.  If  not 
stamped,  it  could  not  be  given  in  evidence,  and  this  is  all  the 
effect  which  results  from  it.  The  fact,  that  such  an  instru- 
ment was  *^  stamped,"  is  never  averred. 

In  relation  to  the  assignment  to  Robinson,  it  is  averred, 
that  Williston,  by  his  writing,  ^^  sold  and  conveyed  all  his 
right,'^  &c.,  ^'as  by  said  assignment,  &c.,  will  fully  appear," 
"  whereby  the  said  Robinson  became  and  was  the  true  and 
lawful  owner  of  said  rights 

Now,  by  the  express  words  of  the  Statute,  the  recording 
was  indispensable  to  convey  the  right,  ^^  Stand  in  the  place 
of  the  original  inventor  "  are  the  words  of  the  Statute  ;  and 
the  allegation  is,  that  Williston  conveyed  ^'  all  his  right,'' 

Again,  the  allegation  is,  that  thereby  the  said  Robinson  be- 
came and  was  ^^  the  true  and  lawful  owner."  He  could  not 
become  so,  unless  said  assignment  had  been  recorded. 
Again,  it  is  averred,  that  he  exercised  the  rtg'A^,  liberty,  and 
privilege  aforesaid,"  What  right,  liberty,  and  privilege  ? 
That  which  was  secured  to  Williston  by  the  patent,  who  had 
conveyed  "a//  his  right''  to  Robinson. 

Another  averment  here  made  is,  that,  by  said  conveyance, 
Robinson  received  ''  the  full  and  sole  power  "  to  make,  vend, 
&c.  Had  not  the  requisite  of  recording  been  complied  with, 
he  could  not  have  received  such  a  power.  Any  one  might 
have  exercised  it,  so  far  as  he  was  concerned,  without  reme- 
dy for  him. 

Again,  he  became  seised  of  this  power  "  agreeably  to  the 
Statutes  aforesaid  recited,"  By  these  Statutes  recording  is 
essentially  requisite.  This  averment,  it  is  believed,  would 
be  sufficient  of  itself,  had  the  others,  above  referred  to  and 
relied  on,  been  wanting. 
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The  averments  in  the  plaintiff's  declaration,  touching  the 
assignment  of  Robinson  to  the  plaintiff,  are  substantially  the 
same.  It  is  averred,  that  Robinson  conveyed  '^  all  his  right^^^ 
and  that  in  consequence  the  plaintiff  did  use  and  enjoy  the 
"right^^^  and  has  used  it. 

It  will  be  noticed,  that,  in  the  assignment  of  Williston  to 
Robinson,  is  the  expression,  ^'  the  right  so  as  aforesaid  patent- 
ed," and  then  in  the  assignment  to  the  plaintiff  is  found  the 
expression,  the  ^^right,  fyc,  aforesaid^^^  referring  to  the  riglU 
mentioned  in  the  first  assignment.  This  fight  is  in  both  in- 
stances alleged  to  be  conveyed.  All  the  right  b  conveyed  to 
Robinson,  and  then  all  the  right  is  conveyed  to  the  plaintiff. 
If,  then,  the  Statute  makes  the  recording  necessary  to  the 
conveyance^  these  allegations  are  of  themselves  sufficient. 

At  all  events,  these  allegations  are  sufficient  after  verdict. 
These  assignments  could  not  have  b/sen  given  in  evidenccy  had 
they  not  been  recorded,  and  the  fact,  that  they  were  so,  is  not 
denied. 

In  the  language  of  the  Court,  in  the  case  cited  from  Galli- 
son,  the  recording  ''must  of  necessity  have  been  given  in  evi- 
dence." 

It  was  ''  so  essentially  necessary  to  be  proved,  that,  had  it 
not  been  given  in  evidence,  the  jury  could  not  have  given  such 
a  verdict.^^ 

The  issue  joined  was  ''  such  as  necessarily  required,  on  the 
trial,  proof  of  the  fact!^  Without  such  proof,  "  the  Judge 
could  not  have  directed  the  jury  .to  give,  neither  could  the 
jury  have  given  the  verdict," 

The  general  issue  being  pleaded  and  joined,  the  '^right^^ 
claimed  by  the  plaintiff  was  directly  denied,  and  it  was  neces^ 
sary  for  him  to  prove  any  thing  rendered  necessary  by  the 
Statute  to  the  existence  of  such  right ;  and  the  existence  of 
such  right  is  found  by  the  verdict.     See  also  BUchins  v.  Ste- 
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ffenSf  2  Shower  R.  283,  and  the  other  cases  cited  in  the  note 
of  Sergeant  fFilliams  before  referred  to. 

Stort  J.  We  are  of  opinion,  that  the  motion  in  arrest  of 
judgment  ought  to  be  overruled.  We  accede  to  the  doctrine 
stated  at  the  bar,  that  a  defective  title  cannot  after  verdict 
support  a  judgment ;  and  therefore  it  constitutes  a  good  ground 
for  arresting  the  judgment.  But  the  present  is  not  such  a 
case ;  but  is  merely  the  case  of  a  good  title  defectively  set 
forth.  The  defect,  complained  of,  is  the  omission  to  state, 
that  the  assignments,  on  which  the  plaintiff's  title  is  founded, 
were  duly  recorded  in  the  office  of  the  Department  of  State, 
which  is  made  essential  to  pass  the  title  of  the  original  paten- 
tee by  the  fourth  section  of  the  Patent  Act  of  the  21st  of 
February,  1793,  ch.  55.  The  general  principle  of  law  is, 
that,  where  a  matter  is  so  essentially  necessary  to  be  proved, 
to  establish  the  plaintiff's  right  to  recovery,  that  the  jury 
could  not  be  presumed  to  have  found  a  verdict  for  him,  unless 
it  had  been  proved  at  the  trial,  there  the  omission  to  state 
that  matter  in  express  terms  in  the  declaration  is  cured  by 
the  verdict,  if  the  general  terms  of  the  declaration  are  ocber- 
wise  sufficient  to  comprehend  it.  This  was  the  doctrine  of 
Lford  Elknborottgh  in  Jackson  v.  Pesked  (1  M.  &  Selw.  R. 
234) ;  and  it  is  very  elaborately  expounded  by  Mr.  Sergeant 
Williams  in  his  learned  note  to  1  Saunders  R.  25^,  a.  The 
other  authorities  cited  on  behalf  of  the  plaintiff  are  to  the 
same  effect.  Now,  it  seems  to  us,  that  taking  the  whole  de- 
claration together,  (however  inartificially  drawn,)  the  plaintiff 
sets  up  a  title  to  the  patent  right  by  assignment,  and  an  en- 
joyment and  use  of  the  right  under  that  title,  and  that  he  has 
been  injured  in  that  right  under  that  title,  by  the  piracy  of  the 
defendant.  This  cannot  be  true,  nor  could  a  verdict  for  the 
plaintiff  have  been  found  by  the  jury,  if  the  deeds  of  assign- 
ment had  not  been  duly  recorded ;  for,  unless  that  was  done, 
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nothing  would  pass  by  the  deeds.  The  cases  of  Hiichins  y. 
Stevens,  (2  Shower  R.  233,)  and  McMurdo  v.  Smith,  (7  T. 
R.  518,)  cited  at  the  bar,  seem  to  us  very  strongly  in  point. 
So  is  France  v.  Tringer,  Cro.  Jac.  44. 

There  are  stronger  analogous  cases  in  equity ;  for  it  has  been 
held,  that  if  a  feoffinent  is  stated  without  any  averrnent  of 
livery  of  seisin,  or  a  bargain  and  sale  without  stating  an  enrol- 
ment, it  is  not  a  good  cause  of  demurrer,  but  the  Court  will 
intend  it  perfect.^  As  to  livery  of  seisin,  it  is  far  from  being 
certain,  that,  if  di  feoffment  is  in  terms  pleaded,  it  is  necessa- 
ry, even  at  law,  to  aver  it,  since  it  is  implied.^ 

Upon  the  whole,  judgment  must  be  entered  for  the  pldn- 
tiff  according  to  the  verdict. 

Judgment  accordingly. 

1  Haniwn  v*  Hogg,  3  Ves.  Jon.  R.  328, 328* 
>  See  Co.  Litt.  303,  b.     TAroeftmorfon  v.  TVocy,  Flowden  R.  144. 
See  Spiena  v.  Parker,  I  T.  R.  145,  per  BvUer  J.    1  Saond.  R.  228,  a, 
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OTHERS,  Claimants. 

In  a  libel  for  salvage  aQ  the  parties  shoold  be  inserted  and  brought  before  the  Court. 

Libels  in  Admiraltji  especiallj  those  for  salvage,  are  nsoally  too  loosel/  framed. 

They  should  state  the  subject  matter  in  articles,  with  certainty  and  precision,  and 
with  averments  admitting  of  distinct  answers. 

The  answer  should  meet  each  material  allegation  of  the  libel  with  an  admission,  a 
denial,  or  a  defence. 

No  evidence  is  admissible  except  it  be  appropriate  to  some  of  the  allegations  in  the 
libel  or  answer. 

In  Admiralty  proceedings  a  supplementary  libel  alleging  new  matter,  and  an  an- 
swer thereto,  may  be  filed  after  appeal,  at  the  discretion  of  the  Court. 

In  case  of  a  supplementary  libel  being  filed  after  closing  the  testimony  on  the  origi- 
nal libel  in  prize  causes,  the  new  testim<»y  taken  must  be  applicable  merely  to 
the  new  allegation ;  but  in  other  causes  this  rule  is  much  relaxed. 

Since  the  Act  of  March,  1803,  ch.-  08,  in  Admiralty,  as  well  as  Equity  cases,  carried 
up  to  the  Supreme  Court  by  appeal,  all  the  evidence  goes  with  the  case,  and  it 
must  accordingly  be  in  writing.    . 

In  a  libel  in  rem^  against  a  vessel  or  cai^o  for  salvage,  the  underwriters,  not  having 
accepted  an  abandonment,  are  not  proper  parties. 

A  stoppage  to  save  the  crew  of  a  wrecked  and  sinking  ship,  whose  lives  are  in  Jeop- 
ardy, is  Justifiable,  and  is  not  a  deviation,  that  discharges  underwriters }  bat  a  delay 
to  save  property  is  such  a  deviation. 
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Where  the  master  and  crew  bad  left  their  vessel  in  a  sinking  condition,  and  taken  to 
the  long  boat,  and  were  picked  up  by  another  vessel,  while  yet  in  sight  of  the 
wreck,  the  vessel  and  cargo,  thus  lefl,  are  considered,  in  Admiralty,  as  derelict. 

On  appeal  in  salvage  cases,  the  Ck)urt  of  Appeal  does  not  alter  the  amount  of  sal- 
vage upon  slight  groonds,  or  inconsiderable  differences  of  opinion. 

The  right  of  salvage  is  forfeited  by  embezzlement  on  the  part  of  the  salvors. 

Embezzlement  in  port  is  a  forfeiture  no  less  than  at  sea. 

Embezzlement  by  the  salvors,  aAer  the  property  is  put  into  the  hands  of  the  Mar- 
shal, is  a  forfeiture  of  salvage ;  and  that,  whether  the  custody  of  the  property  be 
at  the  time  given  to  the  salvors  or  not. 

The  rules  of  the  common  law,  as  to  the  competency  and  incompetency  of  witnesses, 
are  adopted  in  the  Admiralty,  in  the  exercise  of  its  jurisdiction  as  an  Instance 
Court. 

The  case  of  salvage  is  an  exception  to  the  rule,  as  to  the  incompetency  of  witnesses 
on  account  of  interest.  The  salvors  are,  from  necessity,  witnesses  as  to  facta  oc- 
curring at  the  time  of  the  salvage  service  ;  but  only  as  to  such  facts. 

The  testimony  of  persons,  who  are  parties  to  an  Admiralty  suit,  ought  to  be  taken 
under  a  special  order  of  the  Court  showing  the  cause,  that  the  Court  may  in  its 
order  limit  the  inquiries  to  matters  within  the  exception  te  the  rule,  that  parties  are 
not  witnesses. 

In  a  salvage  suit  in  Admiralty  the  salvors,  being  parties  to  the  suit,  are  not  compe- 
tent witnesses  as  to  facts  occurring  in  port  after  the  property  is  brought  in. 

The  testimony  of  interestied  witnesses  weighs  little  in  opposition  to  tliat  of  those  dis- 
interested. 

Stoby  J.  This  is  a  suit  for  salvage,  brought  before  the  District 
Court  by  an  original  proceediDg  in  rem  against  the  schooner 
Boston,  of  Eastport,  and  cargo.^  The  original  iibellants  were 
the  master  and  owners  of  the  schooner  Magnolia  of  Hallowell, 
in  the  State  of  Maine,  asserting  a  claim  as  salvors.  By  a  sup- 
plemental libel,  the  crew  of  the  Magnolia  were  brought  be- 
fore the  Court  as  salvors,  as  in  strictness  they  ought  to  have 
been  by  the  original  libel,  either  by  name,  or  by  a  de- 
scription of  their  character.  The  Ubel,  whether  filed  by  the 
master,  or  owners,  or  both,  should  have  been  in  behalf  of 
themselves,  and  the  officers  and  crew  of  the  saving  ship.  I 
take  this  opportunity  of  adding,  that  the  manner,  in  which  11- 

1  Salvage  proceedings  may  as  well  be  by  process  in  ^personam  as  in 
rem.    Tht  Hape^  3  Rob.  R.  215.    The  Trdawney^  3  Rob.  R.  216,  note. 
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bels  of  all  sorts,  and  especially  of  salvage,  are  usually  framed, 
is  quite  too  loose  and  general.  They  should  state  the  matter 
with  all  due  certainty  and  precision,  (though  not  indeed  with 
the  nicety  of  the  common  law  proceedings,)  in  distinct  articles, 
each  propounding,  or,  as  the  Admiralty  phrase  is,  articulating 
some  material  allegation,  capable  of  a  distinct  answer  and 
proof,  if  controverted ;  and  the  answer  should  accordingly  re- 
ply to  each  article  by  a  clear  and  exact  admission,  or  denial, 
or  defence  to  the  matter  of  it.  In  this  way  we  should  arrive 
at  that  distinct  knowledge  of  the  real  points  of  controversy, 
which  is  so  desirable  for  the  Court,  and  to  that  just  regard  to 
the  rules  of  Admiralty  pleadings,  which  is  so  essential  to  vin- 
dicate  its  equity,  and  facilitate  its  practice.  But  to  return  to 
the  case.  A  claim  was  interposed  by  Ezekiel  Foster,  of 
Eastport,  as  owner  of  the  Boston,  and  by  the  Suffolk  Insur- 
ance Company,  as  underwriters  on  the  vessel,  and  by  other 
persons,  as  claimants  of  the  cargo.  The  claims  admitted  the 
salvage  service ;  and  the  question  therefore  was  reduced  at 
the  hearing  in  the  District  Court  to  the  mere  consideration  of 
the  amount  to  be  awarded  to  the  salvors.  The  decree  of  the 
District  Court  awarded  to  them  two  fifths  of  the  value  of  the 
schooner  and  cargo ;  one  third  of  the  salvage  was  given  to 
the  owners  of  the  Magnolia  ;  the  residue  was  divided  into  ten 
shares,  of  which  the  master  was  to  receive  five,  the  mate  two, 
aud  the  remaining  three  were  distributed  equally  among  the 
crew,  consisting  of  three  persons.  No  appeal  was  interposed 
by  the  libellants,  either  as  to  the  amount  of  salvage,  or  as  to  the 
distribution  ;  and,  therefore,  as  to  the  latter,  there  is  now  no 
controversy.  But  an  appeal  was  interposed  by  the  claimants 
generally  ;  and  of  course  this  brings  the  amount  of  the  sal* 
vage  regulariy  in  question  before  the  Court. 

After  the  appeal,  new  facts,  material  to  the  defence  of  the 
claimants,  and  indeed  constituting  a  new  defence  as  to  some 
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of  the  salvors,  baring  come  to  the  knowledge  of  the  claim- 
ants, it  became  necessary  to  open  the  cause,  so  as  to  let  them 
10.  Nothing  is  clearer,  than  that  in  the  then  posture  of  the 
allegations  no  proofs  were  admissible,  except  to  facts  put  in 
issue  by  them ;  for  in  all  Admiralty  proceedings  the  decree 
must  be  secundum  allegata  et  probata.  It  is  not  sufficient,  that 
there  are  facts  proved,  which  might  have  a  material  bearing, 
unless  there  are  allegations  suited  to  bring  them  as  matters  of 
plea  and  controversy  before  the  Court.  The  charge,  thus 
newly  brought  forward  by  the  claimants,  is  of  a  very  grave 
nature,  that  of  a  deliberate  embezzlement  of  the  salvage  prop- 
erty by  the  master,  officers,  and  crew.  And  it  being  clearly 
established,  that  the  knowledge  of  the  circumstances  had  not 
been  brought  home  to  the  claimants  until  after  the  decree  of 
tfae  District  Court,  this  Court  had  no  difficulty,  at  a  former 
bearing,  in  allowing  the  claimants  to  file  a  supplementary  an* 
swer  and  defence  on  this  point ;  for  it  is  the  well  known  usa^e 
of  Admiralty  Courts,  even  after  an  appeal,  in  fit  cases,  in  their 
discretion,  to  allow  either  party  to  file  new  allegations  and 
proo& ;  wm  allegata  aUegare,  et  nan  probata  probare.  There 
is  a  restriction,  too  often  forgotten  in  practice,  modo  non  ob» 
itet  p^Ucatio  testium,  the  effect  of  which  is  to  exclude  new 
testimony  to  the  old  articles,  where  any  has  been  already  of- 
fered, and  to  confine  it  to  the  new  articles,  or  to  those  of 
wbich  no  proof  was  formerly  given.^  This  restriction  is 
founded  upon  the  same  principles  as  the  Chancery  practice, 
not  to  admit,  after  the  publication  of  the  testimony,  any  new 
proofii ;  and  was  probably  derived  from  a  common  source,  the 
civil  law.'  In  the  actual  frame  of  our  laws  the  restrictior 
is  in  many  cases  overlooked   r  abandoned  ;   but  it  is  still  re- 


>  2  Browne^  Civil  and  Adm.  Law,  500,  501.    2  Ibid.  436, 437. 
9  Ibid. 


332  MASSACHUSETTS. 


Tbe  Schooner  Boston  and  Cargo. 


tained  in  prize  causes,  where  further  proof  stands  upon  the 
direct  order  of  the  Court  itself. 

The  supplemental  answer  having  been  filed,  and  stating  (as 
it  properly  should)  in  distinct  articles  the  charges  of  embez- 
zlement, though  not  with  so  much  certainty  as  is  desirable, 
the  libellants  filed  a  defensive  allegation,  repelling  the  charges 
throughout.  Upon  the  issue  thus  framed,  new  testimony  was 
taken ;  and  by  the  direction  of  the  Court  it  was  taken  under 
commission  and  reduced  to  writing.  And  I  beg  here  to  repeat, 
what  was  stated  at  the  bar  at  the'  time,  but  seems  not  to  bare 
been  generally  understood  in  practice ;  that  since  the  Act  of 
the  3d  of  March,  1803,  cb.  93,  in  Admiralty  causes,  as  well  as 
in  Equit3r  causes,  all  the  evidence  originally  taken  in  the  Cir- 
cuit Court,  in  cases  capable  of  appeal,  must  be  transmitted  to 
the  Supreme  Court;  which  cannot  be,  unless  the  same  is  re- 
duced to  writing  ;  and  no  new  supplementary  evidence  can  be 
received  in  the  Supreme  Court,  except  in  Admiralty  and 
prize  causes ;  which  rule  presupposes,  that  all  the  old  evi- 
dence is  already  in  the  record. 

The  cause  has  now  been  argued  most  elaborately  upon  all 
the  facts  touching  both  points  ;  first,  the  amount  of  salvage  ; 
and  secondly,  the  charge  of  embezzlement.  If  the  latter  is 
made  out,  it  is  not  pretended  to  go  to  the  whole  extent  of  the 
salvage  ;  but  only  to  the  shan  s  of  the  guilty  parties.  And, 
inasmuch  as  the  seamen  have  been  examined  as  witnesses  by 
the  claimants,  upon  the  implied  faith,  that  their  testimony 
fully  given  shall  not  be  used  to  prejudice  their  claim  to  sal- 
vage, it  is  understood,  that  the  charge  of  embezzlement  does 
not  extend  to  them  ;  but  is  confined  to  the  master,  (who  is 
also  a  part  owner,)  and  the  mate. 

It  is  observable,  that  the  SufiTolk  Insurance  Company  have 
asserted  a  claim  in  this  Court,  as  underwriters  upon  the 
schooner  Boston.  But  their  claim  nowhere  alleges,  that  any 
abandonment  has  been  made  to  them ;  and  if  it  bad,  unless 
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tbey  had  accepted  it,  they  would  have  had  no  right  in  rem. 
There  is,  indeed,  in  a  prior  interlocutory  proceeding  upon  pe- 
tition for  the  delivery  of  the  schooner  upon  an  appraisement, 
an  allegation  by  the  Company,  that  there  has  been  an  aban- 
donment made  to  them,,  but  not  accepted.  This  would  not 
help  the  deficiency  in  the  averments,  if  the  claim  were  oth- 
erwise sufficient.  But  of  itself,  it  proclaims  the  Company 
out  of  Court.  Nothing  is  clearer  in  the  course  of  Admiralty 
proceedings,  than  that  no  person  can  make  himself  a  party 
claimant  to  a  proceeding  in  rem,  except  he  be  the  actual 
owner  thereof.  It  is  not  sufficient,  that  he  may  have  an  inter- 
est in  the  controversy.  He  must  have  an  interest  in  the 
property  itself,  in  a  legal  and  technical  sense  ;  otherwise  he 
has  no  persona  standi  in  judicio.  The  claim,  therefore,  so 
far  as  respects  the  Suffolk  Insurance  Company,  must  be  dis- 
missed, as  res  inter  alios  acta^  as  to  which  the  Court  can  ex- 
ercise no  jurisdiction,  and  take  no  notice,  in  this  case. 

The  claimants  have  made  some  suggestions  in  regard  to 
the  distribution  of  the  salvage.  But  it  appears  to  me,  that 
this  is  a  subject  with  which  tbey  have,  strictly  speaking,  no 
right  to  intermeddle.  They  have  an  interest  to  lessen  the 
amount  of  salvage  ;  but  here  their  interest  ceases.  How  it 
should  be  distributed,  is  matter  of  consideration  for  the  sal- 
vors, and  for  the  Court,  in  the  discharge  of  its  own  appropri- 
ate duties.  If,  indeed,  the  charge  of  embezzlement  is  made 
out,  the  claimants  are  entitled  to  withhold  salvage  from  the 
offisnders.  But  as  to  the  distribution  of  the  salvage  actually 
awarded  to  others,  they  have  no  legal  interest  or  concern. 

Having  disposed  of  these  preliminary  matters,  I  now  come 
to  the  consideration  of  the  first  point  in  the  cause,  the  amount 
of  salvage.  The  facts  of  the  cause  upon  this  point  are 
these.  —  The  schooner  Boston,  with  a  cargo  of  flour  and  com, 
and  some  bales  of  feathers  on  board,  being  bound  on  a  voyage 
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from  Baltimore  to  Portland,  was,  on  the  night  of  Wednes- 
day, the  25th  of  September,  1833,  run  down  by  a  topsail 
schooner,  it  being  dark  and  hazy,  and  the  wind  blowing  heavy 
from  the  northwest  The  Boston  filled  with  water  in  about 
ten  minutes,  and  the  schooner,  by  which  she  was  run  down, 
kept  on  her  way.  Finding  the  Boston  in  a  sinking  condition, 
as  was  supposed,  the  master  and  crew,  being  seven  in  num- 
ber, took  to  the  long  boat,  and  left  her  as  soon  as  possible. 
In  about  an  hour  after  leaving  her,  and  being  about  two  or 
three  miles  distant  from  her,  they  came  across  the  Magnolia, 
then  on  a  voyage  from  New  York  to  Boston,  and  got  aboard 
of  her  about  one  o'clock  in  the  morning.  It  was  then  still 
blowing  very  hard.  The  Magnolia  had  just  before  been  in- 
jured by  some  unknown  vessel,  which  had  run  afoul  of  her, 
and  she  was  leaking  badly,  so  as  to  require  one  person  at  the 
pump  until  the  weather  moderated,  when  it  was  found,  that 
the  covering  plank  on  her  starboard  bow  was  started,  and  her 
timber  heads  were  stove  in.  Capt.  Davis  (the  master  of  the 
Magnolia),  at  the  suggestion  of  the  master  of  the  Boston, 
continued  to  lie  to  under  a  three-reefed  mainsail  and  a  fore- 
sail, to  wait  and  see  the  situation  of  the  Boston ;  and  at  day 
break,  about  six  or  eight  miles  distant,  they  descried  a  ves- 
sel from  the  mast  head,  (which  proved  to  be  the  Boston,)  and 
bore  away  for  her,  and  run  down  for  her  about  S.  E.  or  S.  S. 
E.,  and  came  up  with  her  about  six  o'clock  in  the  morning. 
Capt.  Davis  sent  his  boat  with  some  men  on  hoard.  The 
Boston  was  then  full  of  water,  and  the  sea  breaking  over  her, 
the  wind  still  continuing  to  blow  hard.  The  opinion  of  the 
masters  of  both  the  vessels  at  that  time  was,  that  the  Boston 
would  roll  over  and  sink,  and  that  she  was  in  danger  of  sink- 
ing every  hour.  It  was  thought  best  to  strip  her  of  her  sails 
and  rigging,  and  whatever  else  could  be  saved  ;  and  accord- 
ingly Capt.  Davia  and  bis  crew  went  on  board,  and  brought 
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back  to  the  Magnolia  her  foresail,  jib,  flying  jib,  and  some 
rigging.  The  Magnolia  continued  hj  the  Boston  until  two 
or  three  o'clock  in  the  afternoon  of  the  same  day,  when  the 
wind  began  to  abate,  and  Capt.  Davis  concluded  then  to 
hitcb  the  Boston  to  his  own  vessel  by  a  chain  cable  and  haw- 
ser, and  take  her  in  tow  into  port.  She  was  then  about  twenty 
<nr  thirty  miles  distant  from  Cape  Cod,  and  from  the  time  she 
was  first  seen  until  taken  in  tow,  she  had  drifted  out  to  sea 
about  ten  miles,  and  towards  Nantucket  Shoals.  She  was  ac- 
cordingly taken  in  tow,  and  arrived  in  Boston  harbour  on 
Saturday,  the  28th  of  September,  about  noon,  being  all  this 
time  full  of  water ;  and  was  towed  up  to  the  wharf  by  a 
steamboat. 

Such  are  the  most  material  facts,  as  they  appear  in  the 
evidence,  and  principally  as  they  are  stated  by  the  master 
and  mate  of  the  Boston.  And  upon  this  posture  of  the  facts 
it  is  difficult  to  escape  from  the  conclusion,  that  it  is  a  most 
meritorious  case  of  salvage.  At  the  time  when  the  salvage 
service  was  performed,  the  Magnolia  was  herself  in  a  some- 
what crippled  state,  and  she  and  her  cargo  were  of  the  ag- 
gregate value  of  fifteen  thousand  dollars.  Beyond  all  ques- 
tion, at  least  in  my  opinion,  it  was  the  duty  of  the  master  of 
the  Magnolia  to  interrupt  his  voyage  for  the  purpose  of  tak- 
ing on  board  the  crew  of  the  Boston  in  their  sufifering  state, 
for  the  safety  of  their  lives.  It  was  a  duty  thrown  on  him 
by  the  first  principles  of  natural  law,  the  duty  to  succour  the 
distressed ;  and  it  is  enforced  by  the  more  positive  and  imper- 
ative commands  of  Christianity.  The  stopping  for  this  pur- 
pose could  not,  in  my  judgment,  be  deemed  by  any  tribunal 
in  Christendom  a  deviation  from  the  voyage,  so  as  to  dis- 
charge any  insurance,  or  to  render  the  master  criminally  or 
civilly  liable  for  any  subsequent  disasters  to  his  vessel  occa- 
sioned thereby.    But  beyond  this  there  was  no  supervening 
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or  imperative  duty.  The  master  was  under  no  obligation  to 
lie  by  in  order  to  save  property,  or  to  delay  the  proper 
progress  of  the  voyage  by  gathering  up  the  fragments  of 
shipwreck,  or  other  perils  of  the  sea.  Any  stoppage  for  such 
purposes  would  of  itself  amount  to  a  deviation ;  and  any  go« 
ing  out  of  his  course  for  such  a  purpose,  being  wholly  unau- 
thorized, would  discharge  the  underwriters  from  all  future  re- 
sponsibility. But  the  maritime  law,  looking  to  the  general 
benefit  of  commerce,  upon  a  large  and  comprehensive  policy, 
does  not  prohibit  the  master,  under  such  circumstances,  from 
deviating  to  save  property  in  distress,  if  he  deems  it  fit  in  a 
-  sound  exercise  of  his  discretion.  As  between  himself  and 
his  owners,  the  usage  of  the  world  has  clothed  him  with  this 
authority  ;  and  in  return  for  such  extraordinary  hazards  it  has 
enabled  the  owners  to  partake  liberally  in  the  salvage  awarded 
for  the  meritorious  service,  when  it  is  successful. 

It  has  been  said,  that  the  present  is  not  a  case  of  strict  de- 
relict, in  the  sense  of  the  maritime  law.  But  I  rather  doubt 
that  position,  if  the  true  meaning  of  derelict  in  that  law  be, 
as  I  take  it  to  be,  a  thing  found  abandoned  or  deserted  on  the 
seas.  And  it  is  clear  in  this  case,  that  the  abandonment, 
though  voluntary,  was  without  any  intention  to  return.^  The 
case  was  treated  by  the  master  and  crew,  as  one  of  irretriev- 
able foundering,  when  they  left  the  vessel  in  the  long  boat. 
The  subsequent  change  of  opinion  and  action  under  new  cir- 
cumstances cannot  afiect  the  nature  of  the  original  transac- 
tion. The  original  animus  non  revertendi  was  not  done 
away  by  the  new  enterprise,  under  the  auspices  of  the 
Magnolia. 

But  the  case,  in  point  of  merit,  is  in  no  degree  changed,  if 
it  should  be  deemed  not  a  case  technically  of  derelict.     It 


1  See  Eowe  v.  The  Brig ,  1  Mason  R.  373. 
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approacfaes  as  near  to  one,  if  it  be  not  one,  as  can  well  be 
conceived.     It  is  a  case  of  quasi  derelict,  where  all  hope  of 
recoTerj,  for  the  time  being,  was  entirely  abandoned.     The 
vessel  was  certainly  in  a  situation  of  extreme  danger  and  dis- 
tress.     She  was  water-logged  and  drifting  to  sea,  and,  as  the 
testimony  states,  she  was  drifting  in  a  direction  toward  the 
South  Shoal  of  Nantucket,  which  was  at  but  a  short  distance; 
and,  unless  relief  was  promptly  obtained,  there  was  imminent 
danger  of  her  being  totally  lost  on  that  shoal.     If  the  weather 
had  continued  boisterous,  with  any  thing  like  the  severity  of 
any  of  the  customary  equinoctial  gales  in  September,  her  fate, 
as  a  lost  vessel,  was  inevitably  sealed.  She  was,  then,  snatched 
from  the  very  jaws   of  destruction  by  the  enterprise  and 
prompt  assistance  of  the  master  and  crew  of  the  Magnolia. 
The  circumstances  of  this  case  are  not  at  all  like  those  of  the 
Schooner  Emulous,  Simpson,  &c.,  claimants  in  this  Court, 
alluded  to  at  the  bar.^   There  the  hazard  was  not  for  the  mo- 
ment so  imminent,  nor  the  means  of  other  succour  so  distant, 
doubtful,  or  unattainable.     If  succour  had  not  been  given  by 
the  Magnolia,  there  is  every  reason  to  suppose,  that  none 
could  at  a  subsequent  period  have  been  effectual ;  for  every 
hour  of  delay  was  fraught  with  additional  danger,  from  the 
nature  of  the  cargo,  the  situation  of  the  vessel,  and  the  drift 
of  the  currents.     The  rule  of  the  maritime  law  here  is,  as  in 
other  cases,  where  public  policy  points  to  promptitude  and 
zeal  in  rendering  services.  Bis  daty  qui  cito  dat. 

In  cases  of  derelict,  the  well-known  and  favored  rule  in  or- 
dinary cases  is,  to  allow  one  half  as  salvage.  Although  it  is 
not  an  inflexible  rule,  yet  it  is  rarely  deviated  from,  except 
in  cases  of  very  extraordinary  value,  or  of  very  slight  hazard. 
The  value  of  the  Boston  and  cargo  is  not  so  large  as  to  call 


1  Ante,  p.  907. 
VOL.  VI.  43 
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for  any  deviation  from  the  common  rule  on  that  account ;  for 
it  does  not  exceed  the  sum  of  nine  thousand  four  hundred 
dollars  ;  the  value  of  the  vessel  being  $4500,  and  that  of  the 
cargo,  $4894-70. 

The  hazards  encountered  by  the  salvors  were  not,  indeed, 
very  great,  beyond  the  putting  the  Magnolia  and  her  cargo  at 
the  risk  of  the  owner  of  the  vessel.  It  is  said,  that  the  Bos- 
ton was  so  hitched  to  the  Magnolia  by  the  chain  cable,  that 
from  want  of  suitable  implements  to  unlock  the  cable,  in  case 
the  Boston  had  gone  down,  the  Magnolia  must  have  shared  a 
common  fate.  If  this  were  so,  it  ought  not  to  enhance  the 
measure  of  salvage ;  for  the  master  of  the  Magnolia  ought  to 
have  guarded  against  any  such  probable  danger,  and  he  can- 
not avail  himself  of  his  own  negligence  to  found  any  addi- 
tional title  to  salvage.  On  the  other  hand,  I  should  be  sorry 
to  lay  down  any  doctrine,  by  which  it  should  be  supposed, 
that  if,  in  a  highly  meritorious  case  of  salvage,  of  derelict,  or 
quasi  derelict,  there  was  subsequently  no  great  hazard  or  la* 
bor  of  an  exhausting  nature,  the  salvage  was  therefore  sub- 
ject to  great  diminution.  I  should  fear,  that  such  a  doctrine 
would  be  found  as  mischievous  in  practice,  as  it  would  be  un- 
just in  principle. 

Upon  questions  of  this  nature,  a  large  discretion  must  of 
necessity  belong  to  the  public  tribunals.  It  is  of  great  impor- 
tance, as  far  as  it  can  be  done,  to  avail  ourselves  of  fixed 
rules  and  habits  in  the  administration  of  this  delicate  duty ; 
and  not  to  deviate  from  them,  except  upon  urgent  occasions. 
The  rule  of  salvage  in  cases  of  derelict  usually  is,  (as  has 
been  said,)  to  give  one  half;  and  it  has  rarely  been  below  two 
fifths  of  the  value  of  the  property.  The  learned  Judge  ef 
the  District  Court  has  adopted  this  latter  proportion,  and  I 
am  unable  to  see  any  solid  ground  of  objection  to  this  exer- 
cise of  judgment. 
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There  is  another  rule,  which  has  been^  repeatedly  enforced 
in  this  Court,  and  in  the  Supreme  Court  of  the  United  States, 
io  oases  of  this  nature  ;  and  that  is,  not  to  encourage  appeals 
upon  slight  grounds  of  difference  in  cases  or  in  opinions. 
Probably  no  two  minds,  acting  often  independently  of  each 
other,  would  always  arrive  at  exactly  the  same  conclusion,  as 
to  amount,  in  cases  of  discretionary  salvage.  Yet  each  might 
act  for  itself  with  the  utmost  caution,  and  care,  and  sagacity. 
I  have  eadeavoured  in  all  cases  to  keep  this  consideration  in 
view ;  and  the  decisions  of  the  Supreme  Court  admonish  me 
rigidly  to  adhere  to  it.  Where  I  cannot  perceive  a  plain  and 
palpable  departure  from  the  true  principles  of  salvage,  I  shall 
not  feel  at  liberty  to  reverse  a  decree  upon  the  mere  ground, 
that  I  might  not  originally  have  awarded  the  same  amount. 
In  the  present  case,  I  need  not  put  myself  upon  this  peculiar 
reason  ;  since  I  entirely  concur  in  the  rate  of  salvage  given 
by  the  District  Court. 

We  next  come  to  the  consideration  of  the  question  of  em- 
bezzlement, a  charge  of  a  most  serious  nature,  and  deeply  af- 
fecting the  character  of  the  parties  implicated.  The  mari- 
time law  demands  from  all  persons  engaged  in  maritime  con- 
cerns scrupulous  good  faith  and  uprightness  of  conduct.  And 
it  prescribes  this  most  emphatically  to  salvors,  giving  them  a 
liberal  reward  for  iSdelity  and  vigilance,  and  visiting  them  with 
severe  reprobation  and  diminished  compensation  for  every 
negligence.^  But  in  cases  of  embezzlement  the  law  would  fall 
short  of  its  usual  foresight,  if  it  did  not  inflict  a  more  admoni- 
tory punishment.  Accordingly,  it  will  be  found,  I  believe,  in 
the  maritime  jurisprudence  of  the  whole  world,  that  embez- 
zlement by  salvors,  directly,  or  by  connivance,  is  punished  by 

1  See  JtfcMon  v.  The  EUdreau^  2  Graoch  R.  240.  Abbott  on  Ship- 
ping, P.  4,  cb.  3,  §  5,  p.  272,  and  note.  Spurr  v.  Ptanon^  1  Mason  R. 
104. 
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a  forfeiture  of  all  claim  to  salvage.  In  morals,  in  general  jns- 
dce,  in  sound  policy,  it  should  be  so ;  f(»  what  can  be  more 
inhuman,  or  more  thoroughly  without  apology,  than  to  plun- 
der the  distressed,  or  to  add  the  losses  of  fraud  to  the  una- 
voidable calamities  of  shipwreck?  In  the  American  and 
English  law  the  doctrine  is  fully  recognised ;  and  it  is  applied 
with  an  unfaltering  firmness,  whenever  the  fact  is  cleariy  e»- 
tablished.^ 

In  the  present  case,  the  embezzlement  is  chained  to  have 
taken  place,  not  during  the  voyage,  but  after  the  arrival  in 
port ;  but  whether  before  or  after  the  schooner  and  cargo 
were  in  the  custody  of  the  Marshal  under  the  Admiralty  pro- 
ceedings for  salvage,  or  before,  or  after,  or  during  the  time  of 
the  entering  of  the  cargo,  is  left  uncertain  in  the  answer.  I 
say,  it  is  charged  to  have  been  in  port ;  not  indeed  in  the 
supplemental  answer,  as  it  ought  to  have  been,  (for  in  this 
respect  the  answer  is  quite  too  loose,  and  uncertain,  and  open 
to  exception,)  but  in  the  argument  on  both  sides,  and  in  the 
evidence  adduced  to  support  and  repel  the  chaige.  Under 
these  circumstances,  a  question  has  been  made,  on  the  part  of 
the  libellants,  whether,  supposing  the  einbezKlement  to  be 
established  in  proof,  after  the  cargo  was  in  the  custody  of  the 
Marshal,  it  amounts  to  any  thing  more  than  mere  theft,  pun- 
ishable in  a  criminal  proceeding,  but  pot  touching  in  any  man* 
oer  the  right  to  salvage.  The  arguuient  is,  that  the  embez- 
zlement, to  work  a  forfeiture,  must  be  perpetrated  by  the  sair 
Tors  during  the  voyage,  or  at  least  during  their  possession  of 
the  salvage  property ;  and  that  it  cannot  apply  after  the  prop- 
perty  is  in  the  custody  of  the  law.  And  great  reliance  is 
placed  on   the   reasoning   in    the    case  of    The  Blaireau, 


1  See  Mason  v.  The  Biaireauj  2  Crutch  R.  d4a  Abbott  on  Ship- 
piog,  P.  4,  ch.  3,  §  5,  p.  373,  and  note.  Spurr  v.  Peanony  1  Blaaon  R. 
104. 
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(2  Cranch  R.  240,)  as  confirming  this  distinction.  It  is  a  saf- 
ficient  answer  to  that  case  to  say,  that  no  decision  was  had 
upon  this  point.  The  argument  was  indeed  pressed  by  the 
counsel ;  but  the  Court,  without  in  the  slightest  degree  coun- 
tenancing the  validity  of  the  distinction,  held,  that  it  did  not 
apply  to  the  case  ;  for,  whether  the  asserted  embezdement 
took  place  at  sea  or  in  port,  it  occurred  before  the  salvors  had 
parted  with  the  possession  of  the  vessel  or  cargo. 

I  take  it  to  be  very  clear,  according  to  the  course  of  Admi- 
ralty proceedings,  that  no  person  can  come  into  that  Court 
and  ask  its  assistance,  unless  he  can  ex  tequo  ei  bono  make 
oat^a  case  fit  for  its  interposition.  A  Court  of  Admiralty  is 
to  the  extent  of  its  jurisdiction,  at  least  in  cases  of  this  sort,  a 
Court  of  Equity ;  and  the  same  rule  applies  here,  as  in  other 
Courts  of  Equity,  that  the  party,  who  asks  aid,  must  come 
with  clean  hands,  lb  cases  of  salvage,  the  party  founds  him- 
self upon  a  meritorious  service,  and  upon  the  implied  under- 
standing, that  he  brings  before  the  Court,  for  its  final  award, 
all  the  property  saved  with  entire  good  faith  ;  and  he  asks  a 
compensation  for  the  restitution  of  it  uninjured,  and  unem- 
bezzled  by  him.  The  merit  is  not  in  saving  the  property 
alone ;  but  it  is  in  saving  and  restoring  it  to  the  owners.  How<.> 
ever  meritorious  the  act  of  saving  may  have  been,  if  the 
property  is  subsequently  lost,  and  never  reaches  the  owner 
DO  compensation  can  be  claimed  or  decreed.  The  proceeds 
iDg  need  not  indeed  be  in  rem ;  for  if  the  thing  has  come  to 
the  possession  or  use  or  benefit  of  the  owner,  a  compensation 
may  be  equally  decreed  upon  a  libel  in  personam.  So  is  the 
doctrine  in  The  Hope,  (3  Rob.  R.  215,)  and  The  Trelawney, 
(8  Rob.  R.  216,  note) ;  and  it  is  founded  in  the  very  nature 
of  the  Admiralty  jurisdiction,  which  primarily  acted  in  per^ 
aonam ;  and  now  acts  in  rem,  only  as  auxiliary  to  its  general 
authority.    The  compensation  to  be  awarded,  therefore,  pre- 


848  MASSACHUSETTS. 


The  Schooner  Boston  and  Cargo. 


supposes  good  faith^  meritorious  service^  complete  restoration, 
and  incorruptible  vigilance,  so  far  as  the  property  is  within 
the  reach,  or  under  the  control,  of  the  salvors.  What  claim 
could  be  more  extraordinary  than  an  annunciation  by  a  sal- 
vor in  a  Court  of  Justice,  that  he  had  saved  the  property, 
and  had  afterwards  perpetrated  a  gross  fraud  or  theft  upon 
the  owner,  for  the  purpose  of  withdrawing  the  property  from 
him ;  and  then  to  ask,  in  the  same  breath  for  a  compen- 
sation  for  bis  labor,  notwithstanding  his  iniquity  ?  Such  a 
claim,  it  seems  to  me,  would  be  at  war  with  the  first  princi- 
ples of  justice,  and  certainly  with  those  of  all  maritime  jiv'is- 
prudence.  I  bold,  that  every  act  of  misconduct  of  the  sal- 
Tors,  as  to  the  property,  fraudulently  or  wantonly  done  to  the 
injury  of  the  owners,  at  any  time  before  the  salvage  is  de- 
creed, is  to  be  treated  in  the  same  way,  as  if  it  had  occurred, 
while  the  property  was  in  their  exclusive  possession.  They 
are  not  responsible  indeed  for  embezzlement  or  fraud  com- 
mitted by  strangers  after  the  property  has  passed  into  the 
custody  of  the  Marshal ;  nor  indeed  before,  unless  it  has 
been  occasioned  by  their  own  gross  negligence. 

But  it  is  not  quite  correct  in  point  of  fact  to  say,  that  the 
possession  of  the  salvors  was  in  this  case  absolutely  devested 
by  the  custody  of  the  Marshal,  under  the  process.  His  pos- 
session is  not  adverse  to  that  of  the  salvors  ;  but  the  property 
is  deemed  in  the  possession  of  the  law  for  the  benefit  of  aU 
concerned.  It  is  notorious,  that  in  practice  the  Marshal  is 
accustomed  to  allow  the  salvors  to  have  free  access  to  the 
property,  (at  his  own  peril  indeed,)  and  to  place  great  confix 
dence  in  them.  In  the  present  case,  the  master  and  mate  of 
the  Magnolia  superintended  the  delivery  under  the  direction 
of  the  Marshal ;  and  the  master  is  stated  in  the  evidence  to 
have  watched  over  it  during  the  night.  He  was  confided  in 
hj  all  parties  for  this  purpose,  and  if  he  has  abused  that  conQ- 
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dence,  I  should  hope,  that  the  taw  was  strong  enough  to  deal 
out  to  him  a  due  measure  of  retribution.  Suppose,  by  a  con- 
nivance between  the  under  officers  of  the  Marshal  and  the 
salvors,  embezzlement  should  take  place  after  the  property  is 
in  the  custody  of  the  law,  what  answer  will  it  be,  that  they 
were  criminally  liable  for  the  iheft,  but  that  they  stood  cifnU- 
ier  blameless  ?  For  myself,  I  cannot  entertain  a  doubt,  that 
salvors  are  responsible  cimliter  for  their  conduct  in  relation  to 
the  salvage  property,  so  long  as  it  is  subject  to  the  decree  of 
the  Court.  It  is  a  wholesome  doctrine,  and  it  makes  it  the 
interest,  as  well  as  the  duty  of  salvors,  to  act  with  good  faith, 
and  never  to  sleep  on  their  posts,  or  to  make  a  merit  of  their 
frauds. 

There  is  another  point  raised  at  the  argument,  which  is 
necessary  to  be  discussed  before  we  proceed  to  the  examina- 
tion of  the  facts  respecting  the  asserted  embezzlement.  The 
testimony  of  the  master  and  the  mate,  (both  of  whom  are-  li- 
bellants,)  has  been  taken  as  evidence  in  the  case,  not  simply  to 
the  facts  occurring  at  the  time  of  the  salvage  service ;  but  to 
all  the  other  facts  in  the  case  touching  the  embezzlement. 
Their  testimony  is  objected  to  as  incompetent ;  and  its  com- 
petency roust  now  be  determined  on  by  the  Court. 

In  general,  it  may  be  said,  that  the  rules,  as  to  competency 
and  incompetency  of  witnesses,  known  to  the  common  law, 
are  adopted  in  the  Court  of  Admiralty  in  the  exercise  of  its 
jarisdiction,  as  an  Instance  Court.  The  proceedings  on  the 
prize  side  of  the  Court  are  of  a  peculiar  nature,  and  are 
governed  by  a  peculiar  mode  of  practice.^  Generally  speak- 
ing, in  Instance  cases,  the  Court  of  Admiralty  deems  a  person 

1  See  2  Wheaton  R.,  Appx.  pp.  25, 26.  The  Drie  Gebroedersy  5  Rob. 
R.  34a  The  Amilie^  5  Rob.  R.  344,  note ;  S.C.  6  Rob.  R.  269,  note. 
EMneU  v.  The  ExUer,  2  Rob.  R.  267. 
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IncompeteDt  as  a  witness,  who  is  a  party  to  the  cause,  or  has 
an  interest  in  the  event  of  it.  The  civil  law  has  the  same 
rule,  —  Nullus  idoneus  testis  in  re  sua  intelligitur,^  It  has 
accordingly  been  held  by  some  Judges,  that  seamen  are  not 
witnesses  for  each  other  in  cases,  where  an  embezzlement 
is  charged  upon  all  of  them,  to  which  they  must  contribute. 
This  would  seem  to  be  correct,  where  all  are  parties  to  the 
suit ;  but  if  not  parties,  then  it  is  a  several  suit,  and  the  de*- 
cree-in  one  case  has  no  legal  bearing  on  that  in  another.  In 
such  a  case  the  objection  goes  to  the  credit,  (as  an  interest 
IB  the  question,)  and  not  strictly  to  the  competency.^ 

The  rule  is  not  only  regularly  true  in  the  Admiralty,  that  a 
person  is  incompetent,  as  a  witness,  on  account  of  interest ; 
but  it  is  sometimes  pressed  beyond  the  rule  of  the  common 
law.  Thus,  where  a  joint  capture  is  set  up  on  account  of 
the  party's  being  in  sight  at  the  time  of  capture,  the  tes^ 
timony  of  witnesses  of  the  ship,  asserted  to  be  a  joint  captor, 
is  not  sufficient,  per  se,  to  found  the  claim,  although  they  are 
releasing  witnesses.^ 

But  there  are  some  exceptions  to  the  rule,  as  to  interest, 
founded  upon  necessity  ;  such  as  in  cases  of  salvage,  where 
the  facts  must  often  come  in  a  great  measure,  if  not  exclu- 
sively, from  the  salvors  themselves.  What,  for  instance, 
could  otherwise  be  done  in  cases  of  naked  derelict,  unaccom- 
panied  by  any  possibility  of  getting  information  from  the  crew 
of  the  deserted  ship  ?     The  constant  course  of  practice  has 

1  Dig.  Lib.  23,  tit  5, 1.  10 ;  Doniat,  B.  3,  tit  6,  §  3,  art.  6,  8.  See  also 
TThe  Hope,  2  Gall.  R.  4a 

9  See  Hoyt  v.  fFUdfire,  3  John.  R.  518.  LnwU  v.  Dawa,  3  John.  R. 
17«    Spurr  t.  Pearson,  I  Mason  R.  104. 

3  See  also  La  BeUe  Coquette,  1  Dod.  R.  18.  The  JoJm,  1  Dod.  R.  363. 
The  Qakny  2  Dod.  R.  19.     The  Arthur,  2  Dod.  R.  423,  428. 
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been  in  salvage  cases,  to  allow  the  testimony  of  the  salvors  to 
be  taken,  as  to  the  facts  occurring  at  the  time  of  the  salvage 
service,  and  especially  where  these  are  exclusively  within  their 
knowledge.^  Of  course,  the  evidence,  being  of  interested  per- 
sons, is  in  the  nature  of  semi-plenary  evidence  only^  and  will 
weigh  little,  unless  corroborated  by  other  circumstances.  It 
will  be  of  less  weight,  where  it  leaves  behind  it  disinterested 
testimony,  which  might  be  taken  ;  and  it  will  be  greatly 
abated  in  force  by  opposing  testimony  from  persons  belonging 
to  the  crew  of  the  saved  ship.  Cases  furnishing  a  like  analo- 
gy may  be  found  in  the  Prize  Court.^  But  I  am  not  aware, 
that  the  rules  of  evidence  have  been  relaxed  beyond  this 
point.  Salvors  have  not  been  admitted,  as  far  as  I  know,  to 
give  testimony  to  other  facts,  capable  of  distinct  and  indepen- 
dent proof;  but  are  admitted,  ex  necessitate  j  to  such  matters 
only  as  found  the  original  claim. 

Indeed,  in  strictness,  the  testimony  of  persons,  whether 
salvors  or  others,  who  are  parties  to  the  suit,  ought  not  to  be 
taken,  except  under  a  special  order  of  the  Court  for  this  pur- 
pose, showing  a  cause,  as  is  done  in  the  ordinary  course  of 
Chancery  proceedings.  In  the  looseness  of  our  practice,  it 
is  often  done  without  such  an  order.  But  it  is  irregular ;  and 
it  would  be  well,  that  the  irregularity  were  corrected,  as  the 
Court  might  in  its  order  limit  the  inquiries  to  matters  properly 
within  the  scope  of  the  exception. 

Upon  the  whole,  my  opinion  is,  that  the  testimony  of  the 
master  and  the  mate  of  the  Magnolia,  not  being  to  the  res 
gestae  of  the  salvage  service,  but  offered  as  general  evidence 
to  all  matters  touching  the  embezzlement,  is  inadmissible  in 
point  of  law,  and  must  be  suppressed.      It  is  incompetent 


1  See  the  case  of  Tht  CKaHoUe  CaroLinty  1  Dod.  R.  192. 
«  The  Galen,  2  Dod.  R.  19. 
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upon  tbe  general  principle^  because  it  is  from  parties,  who  are 
interested.  It  is  within  no  known  exception  to  that  princi- 
ple, for  it  is  not  ex  necessitate.  It  might  have  furnished  mat- 
ter fit  for  a  special  replication  to  tbe  charge  of  embezzlement; 
and,  if  thus  put  in  upon  oath,  it  might  have  been  in  the  nature 
of  an  expurgatory  reply.  It  can  now  be  deemed  of  no  more 
efficiency  in  the  cause,  than  a  proffer  of  a  personal  examina- 
tion,  and  denial  of  the  charge  upon  oath,  which  has  not  been 
accepted  on  the  other  side ;  and  which,  therefore,  relieves 
the  cause  from  the  suggestion  of  any  voluntary  concealment 
by  the  parties  implicated  of  their  own  knowledge  of  the 
facts. 

But,  if  the  testimony  were  admissible,  it  could  avail  but 
little  against  the  opposing  testimony  of  persons  not  similarly 
situated.  If  releasing  witnesses  in  the  case  of  a  common  in- 
terest are  heard  with  so  much  reluctance  and  so  much  dis<* 
trust  by  Courts  of  Admiralty,  that  no  decree  will  ordinarily 
be  pronounced  upon  their  uncorroborated  evidence ;  how  much 
more  forcible  must  tbe  objection  be  to  persons,  who  testify 
under  the  strong  sense  of  a  present,  deep,  personal  interest, 
and  who  stand,  as  it  were,  in  vinculis,  to  disprove  a  charge 
made  against  them  of  deliberate  fraud  and  embezzlement  ? 
The  law,  indeed,  with  the  most  entire  justice,  as  well  as  hu- 
manity, presumes  them  innocent  of  such  a  charge,  until  it  is 
established  by  credible  evidence.  But  if  it  is  so  established, 
it  is  difficult  to  perceive,  upon  what  legal  ground  the  Court 
could  admit  the  mere  denial  of  tbe  parties,  however  solemn, 
to  outweigh  what,  it  is  bound  to  believe,  is  satisfactory  proof. 
I  do  not  know,  indeed,  whether  under  all  the  circumstances 
of  the  present  case,  my  judgment  is  materially  affected  by 
the  consideration,  that  the  testimony  of  the  master  and  mate 
is  in,  or  out  of  the  record.  I  have  gone  at  large  into  the  sub- 
ject, more  from  a  regard  to  the  principles  of  evidence,  than 
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from  any  great  importance,  which  the  testimony  bears  in  the 
cause,  taken  under  all  its  aspects. 

The  chaise  is,  that  the  master  and  mate  of  the  Magnolia 
have  embezzled  a  number  of  barrels  and  half-barrels  of  flour 
of  the  cargo  of  the  Boston,  of  the  value  of  $100 ;  and  a  part 
of  the  rigging,  faroiture,  and  appurtenances  of  the  vessel  it- 
self^ of  the  value  of  $200.  Of  course,  the  burd;en  of  proof 
of  such  a  charge  is  upon  the  claimants  ;  and  the  question  is, 
whether  it  is  sufficiently  made  out  in  the  evidence  beyond  a 
reasonable  doubt.  If  it  is  not,  the  Court  is  bound  to  dismiss 
it  from  its  consideration  ;  if  it  is  made  out,  it  is  equally  the 
duty  of  the  Court,  however  painful  to  itself,  or  disagreeable 
to  the  parties  accused,  to  pronounce  the  proper  sentence. 

Each  of  these  items  of  charge  will  require  a  separate  and 
independent  consideration.  And  first,  as  to  the  flour.  It  ap« 
pears  by  the  bills  of  lading  of  the  Boston's  cargo,  that  she 
took  on  board,  at  New  York,  six  hundred  and  seventy-four 
barrels  and  ninety-eight  half-barrels  of  flour.  When  the  un- 
loading of  the  cargo  took  place  at  Boston,  the  hatches  were 
found  undisturbed  ;  and  after  the  unlading  was  completed, 
the  Marshal  received  and  sold  at  auction  six  hundred  and 
fifty-two  whole  barrels  and  eighty-six  half-barrels  only  of  the 
flour.  So,  that  there  was  a  deficit  of  twenty-two  whole  bar- 
rels, and  twelve  half-barrels  of  the  cargo.  How  is  this  ac- 
counted for  ?  The  master  of  the  Magnolia  admits,  that  he 
attended  to  the  discharge  of  the  cargo,  until  it  was  finished, 
and  watched  it  after  the  unlading  during  the  nights,  until  it 
was  sold.  It  has  been  said  at  the  argument,  that  there  might 
have  been  some  mistake  as  to  the  quantity  of  flour  originally 
shipped  in  the  Boston.  But  this,  to  say  the  least  of  it,  is 
very  improbable,  and  is  wholly  unsupported  by  any  evidence. 
But  that,  which  is  mainly  relied  on,  is  the  allegation  of  the 
master,  that  on  discharging  the  cargo  a  good  many  barrels  of 


348  MASSACHUSETTS. 


The  SchooDer  Boston  and  Cargo. 


flour  were  found  stove  and  wasted  between  the  corn  and  the 
water.  And  he  asserts,  that  the  manner,  in  which  the  cargo 
was  stowed,  was  in  successive  tiers  of  barrels,  with  corn  put 
in  between  each  tier  to  fill  the  scantlings  ;  that  the  hold  was 
full ;  that  when  the  hatches  were  opened,  the  barrels  were 
jammed  so  tight  under  the  beams,  from  the  swelling  of  the 
corn,  that  it  was  impossible  to  get  them  out  without  staving  a 
barrel  to  get  room,  so  as  to  use  a  crow-bar.  Now,  taking  this 
representation  either  as  evidence  or  as  argument,  is  it  fully 
supported  by  the  other  testimony  in  the  case  ?  I'  think  I  may 
say,  that  it  certainly  is  not.  It  is  true,  that  a  witness,  John 
Davis,  a  wood-corder  and  truckman,  who  assisted  in  taking 
care  of  the  schooner,  and  in  unloading  the  cargo,  asserts,  ''that 
the  flour  on  top  was  a  good  deal  stove ;  many  of  the  barrels 
broken.  As  to  the  rest,  some  were  so  much  swollen,  that  the 
heads  came  out  in  unloading."  And  he  adds,  ''  I  got  the 
cooper  to  get  three  empty  barrels,  and  we  put  into  them  the 
flour,  that  had  been  spilt  in  unloading.  I  think  that  there 
were  three  barrels.  The  top  tier  of  barrels  was  knocked 
about  so,  that  a  great  many  of  the  barrels  were  stove  to 
pieces,  and  the  flour  was  out.  I  mean  by  that,  one  head  was 
out  ;-some  of  the  barrels  had  two  heads  out."  This  is  a  strong 
statement.  He  concludes  by  affirming,  that  they  ''  found  the 
barrels  of  flour  more  or  less  stove,  from  the  top  to  the  bottom 
of  the  cargo."  But,  let  us  see,  how  far  this  statement  agrees 
with  the  testimony  of  the  cooper  himself,  a  man  admitted  to 
be  of  credit,  and  disinterested,  who  was  employed  in  the 
cooperage  during  the  whole  time  of  the  delivery.  He  says, 
that  the  principal  part  of  the  coopering  was  done,  while  the 
barrels  were  on  the  wharf.  "  They  were  piled  up  in  tiers 
and  some  of  the  heads  or  pieces  of  them  came  out.  The 
flour  generally  came  out  of  the  vessel  in  good  order."  In 
answer  to  a  question,  whether  any  of  the  barrels  were  stove 
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to  pieces,  he  says,  "I  saw  none,  to  my  recollection  ;  —  not  a 
barrel/'     He  adds,  that  he  thinks,  if  any  had  been  stove,  he 
should  have  seen  them  ;  and  from  the  manner  of  stowing  the 
flour  with  corn,  he  should  not,  under  the  circumstances,  have 
expected  to  find  any  flour  stove ;  and  he  concludes  in  answer 
to  a  question,  whether  he  recollected  any  flour  being  gathered 
up;  that  came  out  of  the  barrels  on  board  of  the  Boston,  and 
put  into  other  barrels,  which  were  afterwards  coopered,  by 
saying,  '^  I  saw  none.''    Now,  it  cannot  be  disguised,  that  this 
evidence  is  essentially  at  variance  with  that  of  John  Davis. 
Then,  there  is  the  testimony  of  the  Deputy    Marshal,  in 
whose  custody  the  vessel  and  cargo  were,  and  under  whose 
direction  the  cargo  was  delivered.     He  says,  "  There  were  a 
number  of  barrels  of  flour  stove,"  (meaning,  as  he  says,  by 
'^  stove,"  that  the  heads  were  partially  stove  in,  and  one  or 
two  of  them  were  lying  on  the  wharf  with  their  heads  out, 
but  the  barrels  were  otherwise  entire  ; )  ^'  there  were  between 
forty  and  fifty  repaired  by  the  cooper,  some  barrels  and  some 
balf-barrels.     I  did  not  notice  any,  that  were  wholly  stove  to 
pieces; — they  were  in  bad  condition,  and  the  worst   were 
coopered  ;   the  flour  not  out  of  some  of  them  ;  —  the  water 
had  mixed  and  made  a  paste  of  some  of  them."     In  answer 
to  a  question,  whether  there  could  have  been  as  many  barrels 
as  eight  or  ten  in  staves,  or  stove  to  pieces,  lying  about  or 
on  the  decks,  without  his  seeing  it,  while  in  charge  of  the 
vessel,  he  answers,  ^'  No ;    there  was  no  such  thing  to  my 
knowledge  ;  —  I  did  not  see  them.     I  should  certainly  have 
seen  it ;    if  there  had  been  any  thing  of  the  kind,  I  should 
have  seen  it."     He  says,  that  he  was  down  to  the  vessel  two 
or  three  times  a  day,  and  stayed,  sometimes  one  hour,  some- 
times three  or  four  hours,  and  sometimes  all  the  forenoon. 
He  did  not  see  any  empty  barrels,  except  among  the  dun- 
nage, after  the  cargo  was  discharged.     He  does  not  recollect, 
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whether  there  was  any  flour  at  all  spilled  amoog  the  corn ; 
the  barrels,  whose  heads  were  out,  were  nearly  full  of  flour; 
be  should  say,  they  were  full  barrels.  He  adds,  (what 
is  denied  by  John  Davis,  the  witness,)  that  there  was  a  com- 
munication open  between  the  cabin,  and  steerage,  and  hold, 
through  which  barrels  of  flour  could  have  been  taken  into  the 
cabin. 

Now,  upon  this  state  of  the  evidence,  it  seems  to  me  diffi- 
cult to  escape  the  conclusion,  that  Davis  the  witness's  ac- 
count of  the  state  of  the  flour  upon  the  unlivery  is  a  gross 
exaggeration.  It  is  impossible  for  the  Court  to  believe,  that 
the  deficit  of  twenty-two  barrels  of  flour,  and  twelve  half- 
barrels,  can  be  accounted  for  by  any  breakage  of  the  barrels 
and  spilling  of  the  flour,  ascertained  upon  the  unlivery.  If 
the  loss  had  been  of  three  or  four  barrels  only,  it  might  be 
accounted  for  in  this  way ;  at  least,  the  Court  would  have 
presumed  in  favor  of  it,  rather  than  for  such  a  trifling  amount 
have  pressed  home  an  imputation  of  gross  negligence  or 
fraud.  The  present  deficit  cannot  be  accounted  for,  except 
upon  the  presumption  of  gross  negligence  or  embezzlement, 
on  the  part  of  some  persons  entrusted  with  the  unlivery,  or 
having  confidential  access  to  the  property. 

But  the  case  does  not  stop  here.  In  point  of  fact,  ten  bar- 
rels of  flour  of  the  Boston's  cargo,  were  actually  conveyed  in 
the  MagDolia  from  Boston  to  Hallowell,  and  there  sold  by 
the  master  of  the  Magnolia,  as  his  own  property.  This  is 
admitted  by  the  master  himself,  and  is  established  beyond 
controversy  in  the  evidence.  The  sale  of  the  Boston's  cargo 
by  the  Marshal  was  on  the  sixth  day  of  October,  1832.  The 
Magnolia  sailed  from  Boston  for  Hallowell  on  or  about  the 
85th  of  the  same  month.  In  the  manifest  of  her  cargo, 
sworn  to  by  the  roaster  at  the  Custom-House  on  his  depar- 
ture, there  is  no  item  of  flour.    But  in  that  manifest  there  is 
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this  item  :  "  Forty-six  barrels  sundries,  marked  'J.  P,  Jr./ 
shipper,  John  Page,  Jr.,  Hallowell."  Now,  whatever  these 
barrels  of  sundries  were,  they  were  not  flour  of  Page's  ship- 
ment, or  purchase,  at  Boston.  There  is  no  proof  of  any  flour 
being  purchased  in  Boston  for  Page,  and  shipped  on  board 
the  Magnolia.  There  were  thirty-four  barrels  of  flour  pur- 
chased by  Capt.  Davis  at  New  York. 

There  is  the  testimony  of  a  Hallowell  witness,  Nathan  W. 
Butler,  (not  of  the  crew,)  who  says,  that  be  was  in  Boston  in 
the  autumn  of  1832,  when  the  Boston  was  lying  on  the  squth 
side  of  Long-wharf,  having  been  a  few  days  before  brought 
in  by  the  Magnolia.  While  the  Boston  was  lying  there,  he 
saw  some  barrels  of  flour  taken  from  her,  and  rolled  across 
the  wharf,  and  put  on  board  the  Magnolia.  How  many 
barrels  he  cannot  say ;  but  Capt.  Davis,  of  the  Magnolia,  told 
him,  that  he  was  going  to  bring  his  part  of  the  flour,  that  was 
found  on  board  of  the  Boston,  to  Hallowell.  The  corn,  he 
said,  he  should  not  bring  from  Boston,  but  let  it  be  sold  at 
auction,  as  that  was  some  damaged.  This  conversation  was 
had,  while  the  flour  was  discharging  from  the  Boston.  Now, 
in  point  of  fact,  Capt.  Davis  was  not  a  purchaser  of  any  of 
the  flour  of  the  Boston  at  the  auction,  as  appears  by  the  auc- 
tioneer's account,  now  before  the  Court,  and  no  satisfactory 
explanatioa  whatever  is  given  of  this  conversation. 

Capt.  Davis  admits  the  possession  of  ten  barrels,  part  of 
the  Boston's  cargo,  and  that  he  carried  them  to  Hallowell  in 
the  Magnolia,  (though  there  is  no  specification  of  them  in  his 
manifest,)  and  sold  them  there ;  and  he  asserts,  that  he  pur- 
chased them  of  a  person  in  Boston  by  the  name  of  Ricke.t- 
soo,  whom  be  never  saw  before,  from  whom  he  took  a  bill  and 
receipt,  on  paying  him  for  the  flour ;  and  that  he  has  never 
seen  him  since.  He  appeared  to  be  a  merchant  of  respecta- 
bility, sad  very  much  of  a  gentleman.    Now,  on  inspeotion 
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of  the  auctioneer's  account,  no  person  of  the  name  of  Rick- 
etson  appears  as  a  purchaser ;  and  it  is  admitted  at  the  bar, 
on  both  sides,  that,  after  a  diligent  search,  no  person  by  that 
name,  or  any  other  name,  can  be  found  in  Boston,  to  whom 
the  purchase  or  sale  of  these  ten  barrels  can  be  traced. 

It  seems  to  me,  that  these  circumstances  are  abundantly 
fruitful  of  well  founded  suspicion  against  the  bona  fides  of  the 
title  to  these  ten  barrels  of  flour.  Nor  does  the  testimony  of 
John  Davis,  the  witness,  by  any  means  relieve  the  case  from 
the  just  weight  of  these  suspicions.  In  support  of  the  mas- 
ter's case,  he  states,  "  I  was  at  work  on  Long-wharf,  while 
the  schooner  Boston  was  discharged.  I  went  up  to  Capt. 
Davis,  who  was  talking  with  a  gentleman.  I  was  going  to 
ask  him,  what  I  should  do  with  the  basket,  with  which  I  had 
been  discharging  the  Boston's  corn.  I  heard  the  gentleman 
say,  ^  You  had  better  take  fifty  barrels.'  Capt.  Davis  said, 
be  was  short  of  money,  and  had  been  at  considerable  expense  ; 
you  may  send  me  down  ten  barrels,  as  soon  as  you  are  a  mind 
to.  The  gentleman  asked,  *  Where  does  your  vessel  lay  ? ' 
he  says,  ^  Right  opposite  here,  on  the  back  side  of  the  wharf,' 
and  turned  round  and  pointed  towards  where  the  vessel  lay." 
Now,  without  stopping  to  consider,  whether,  as  mere  hear- 
say, the  objection  made  to  this  testimony  is  not  well  founded, 
but  admitting  its  full  force,  it  presents  a  very  extraordinary 
state  of  facts.  That  a  gentleman,  unknown  to  all  parties, 
should  be  trafficking  with  the  master  for  fifty  barrels  of  flour, 
without  any  known  place  or  store,  where  he  or  they  were  to 
be  found ;  that  this  flour,  or  any  part  of  it,  should  be  of  the  Bos- 
ton's cargo  ;  that  the  master  should  purchase  the  ten  barrels, 
without  further  inquiry ;  and  that  no  trace  can  now  be  found 
of  the  gentleman,  or  of  any  purchase  of  any  of  the  Boston's 
cargo  by  him  ;  these  are  circumstances  somewhat  startling, 
and  cast  an  air  of  improbability  over  the  asserted  transaction. 
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When  we  connect  it  with  Butler's  testimony,  which  is  left 
wholly  unexplained  and  unrepelled,  that  improbability  is  cer- 
tainly a  good  deal  enhanced.  The  Court  cannot  but  feel, 
that  the  master  is  bound  to  give  some  more  satisfactory  ac- 
count of  his  purchase.  Why  was  not  this  flour  stated  in  the 
manifest  at  Boston^  when  all  the  rest  of  the  cargo  was  ? 
Even  the  learned  Counsel,  who  has  argued  with  so  much  zeal 
and  ability  for  the  master^  has  been  compelled  to  admit,  that 
this  part  of  the  case  is  not  beyond  suspicion.  He  says,  that 
Ricketson  may  have  become  sub-purchaser  after  the  sale,  al- 
though it  cannot  be  traced  ;  or,  that  he  may  have  been  a 
thief,  and  have  been  credulously  bargained  with  by  the  mas- 
ter. But,  how  should  the  flour  have  been  stolen,  if  the  mas- 
ter at  or  before  the  unlading  had  exerted  the  vigilance,  which 
he  has  so  strongly  asserted  ?  A  theft  after  the  sale  cannot  be 
pretended  ;  for  no  purchaser  has  attempted  to  set  up  any  deficit 
in  his  own  purchase  or  delivery  ;  and  none  is  now  relied  on. 

But  the  master  admits,  that  he  took  a  bill  and  receipt  for 
the  purchase  from  Ricketson.  Where  is  that  paper  ?  The 
Counsel  for  the  master  are  obliged  to  contend,  that  it  has 
never  been  produced.  We  shall  presently  see,  if  this  be  cor- 
rect. If  not  produced,  why  is  it  withheld  ?  The  very  sup- 
pression of  it  is  calculated  to  aggravate  every  suspicion.  If 
produced,  it  might  enable  us  to  trace  the  verity  of  the  trans- 
action;  for  handwriting  often  afibrds  a  satisfactory  clue. 
Does  not  its  non-production,  then,  imply,  that  it  will  not  bear 
scrutiny  ?  that  it  will  not  mitigate  the  imputation  of  guilt,  but 
deepen  it  ? 

But,  in  point  of  fact,  how  stands  the  case,  as  to  the  bill  and 
receipt  ?  It  is  proved  in  the  case,  that  the  Counsel  for  Capt. 
Davis  produced,  and  delivered  to  the  Counsel  for  the  claim- 
ants, an  original  paper,  purporting  to  be  the  very  bill  and  re- 
ceipt, and  with  no  intimation  of  any  doubt  of  its  genuineness, 
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or  of  their  not  intendiag  to  use  it,  as  evidence  in  the  case.  Oa 
the  contrary,  it  is  an  irresistible  inference,  that  it  was  relied 
upon  as  genuine,  and  if  so,  as  most  important  evidence  in  the 
case.  That  paper,  after  an  exact  and  literal  copy  was  taken, 
(which  is  now  in  Court,)  was  re-delivered  to  the  Counsel  of 
the  master ;  and  has  been  since  traced  home  to  the  hands  of 
the  master.  Nay,  after  its  existence  and  production  had  be- 
come a  most  material  point  in  controversy  in  the  case,  and 
when  the  person,  in  whose  hands  it  was,  was  about  to  be  ex- 
amined as  a  witness,  to  produce  and  annex  it  to  his  testimo- 
ny, Capt.  Davis  deliberately  received  it  from  the  witness,  and 
destroyed  it.  No  explanation  has  been  given,  or  attempted, 
of  this  act ;  and  it,  therefore,  stands  in  the  case,  as  a  delibe- 
rate suppression  of  a  paper  of  singular  importance  in  the 
cause ;  if  genuine,  to  the  interest  of  the  master  ;  if  otherwise, 
of  much  strength  of  presumption  of  fraudulent  misconduct. 
But  it  has  been  said,  that  there  is  no  evidence,  that  the  paper 
originally  came  from,  or  was  accepted  as  genuine  by,  Capt. 
Davis.  It  may  be  far  more  correctly  said,  that  there  is  no 
evidence,  that  he  has  ever  repudiated  it,  or  disavowed  it.  It 
is  found  in  possession  of  his  Counsel,  as  a  document  in  or  for 
the  cause.  How  it  was  obtained  by  them  is  not  satisfactorily 
shown.  As  far  as  any  evidence  goes,  it  is  probably  traced 
through  and  from  his  attorney  at  New  York.  Nay,  to  this 
very  hour,  Capt.  Davis  does  not  pretend,  that  he  ever  disa- 
vowed its  genuineness  to  his  Counsel,  or  that  it  did  not  come 
to  them  by  his  direction  or  consent.  The  claimants  could 
not  examine  them  to  this  point.  Capt.  Davis  was  at  liberty 
so  to  do  ;  and  has  not  chosen  to  do  it.  Nay  ;  looking  to  the 
evidence  in  the  case  of  the  existence  of  the  paper,  and  its 
destruction  by  Capt.  Davis,  his  very  silence  is  as  expressive, 
as  the  most  positive  declaration,  that  he  had  not  treated  it  as 
a  spurious  document.    It  has  been  said,  that  it  might  have 
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been  forged  by  persons  in  the  adverse  interest  at  New  York, 
to  give  a  complexion  lo  the  cause.  Surely,  the  Court  cannot 
be  expected  to  act  upon  such  a  naked  conjecture,  without 
even  the  shadow  of  any  proof  in  its  favor,  positively  or  nega- 
tively. 

The  bill  and  receipt  must  then  be  considered,  through  the 
instrumentality  of  the  copy,  to  be  clearly  in  the  case,  offered 
as  a  genuine  voucher  by  Capt.  Davis.     It  is  in  the  following 

words  : 

"  Bosiofiy  J^ovember  lAth,  188?. 

"  Capt.  Davis, Dr. 

"To  F.  Ricthrson,  for  ten  barrels  Plour,  partly  damaged,  at 
four  dollars  and  three  quarters  per  barrel,  $47-50. 

'*  Received  Payment,  P.  RictAson." 

Now,  it  seems  difficult  to  escape  the  impression,  that  the 
paper  itself  is  a  spurious  contrivance  by  some  person.  The 
i^pposed  name  of  the  seller  is  spelt  in  one  place  '^  Ricthr- 
son," and  in  another  "Ricth^on."  The  date  is  the  14th  day 
of  November,  1832 ;  the  sale  of  the  Boston's  cargo  was 
more  than  a  month  before  (on  the  6th  of  October) ;  the 
Magnolia  cleared  out  from  Boston  for  Hallowell  on  the  25th 
of  October ;  and  the  master  has  testified,  that  he  was  in  Hal- 
lowell on  the  14th  of  November.  Yet  if  the  representations 
of  tbe  master  or  mate  are  to  be  credited,  the  bill  and  receipt 
were  given  on  board  of  the  Magnolia,  while  she  lay  in 
Boston. 

If,  under  these  circumstances,  the  Court  would  come  to  the 
conclusion,  that  Capt.  Davis  had  established  a  bona  fide  pur- 
chase of  these  ten  barrels  of  flour,  it  would  be  by  an  exer- 
cise of  compassionate  credulity  beyond  any  to  be  found  in 
judicial  annals.  With  whatever  reluctance,  the  Court  is 
compelled  to  say,  that  there  is  a  total  failure  to  establish  it. 

Hitherto,  the  case  has  been  considered  upon  the  evidence 
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arising  aliunde  the  ship's  crew  ;  and,  on  the  part  of  the  claim- 
ants,  at  least,  upon  evidence  entirely  free  from  the  suggestion 
of  any  discredit.  But  the  positive  evidence  of  the  three 
seamen  of  the  Magnolia,  (Hanson,  Thorn,  and  Clarke,)  goes 
directly  to  establish  a  studied  embezzlement  by  the  master, 
with  the  connivance  and  aid  of  the  mate,  of  the  rigging  and 
other  ship's  furniture,  charged  by  the  claimants.  If  it  stop- 
ped here,  (although  the  full  consideration  of  the  bearing  of 
this  evidence  properly  belongs  to  another  part  of  the  cause,) 
it  would  go  far  to  support  the  embezzlement  of  the  flour  also ; 
for  the  maxim  may  here  properly  apply,  under  such  circum- 
stances, Fakus  inuno^  falsus  in  omnibus ;  he,  who  would  em- 
bezzle the  former,  would  not  hesitate  as  to  the  latter.  But 
the  witnesses  speak  to  the  flour  also.  Hanson  says,  that  one 
morning,  just  at  break  of  day, — the  morning  when  the  Bos- 
ton was  discharged,  —  he  saw  a  dray  coming  from  Long- 
wharf  to  the  T-wharf,  (where  the  Magnolia  lay,)  with  ten 
barrels  of  flour ;  they  were  carried  opposite  the  Magnolia, 
and  the  mate  of  the  Magnolia  gave  orders  to  strike  them  di- 
rectly into  the  hold.  He  assisted  in  doing  so.  He  knew 
they  were  part  of  the  Boston's  cai^o,  because  they  were 
wet,  and  corn  and  feathers  were  sticking  to  them.  The  mate 
said,  they  were  part  of  the  Boston's  cargo.  Thorn  is  still 
more  direct  and  particular  on  the  same  point.  Clarke  is 
equally  positive  and  direct. 

Now,  if  these  witnesses  are  to  be  believed,  there  is  on  this 
point  an  end  of  the  case.  The  embezzlement  is  established 
beyond  controversy.  Some  attempt  has  been  made  to  dis- 
credit the  testimony  of  these  witnesses  ;  but  not,  I  think,  with 
success.  They  are  materially  confirmed  in  some  circum- 
stances, as  to  the  rigging,  &c.,  by  Mr.  Bergen,  who  is  a  New 
York  broker,  and  was  employed  to  examine  into  this  very 
matter  of  the  embezzlement,  when  the  Magnolia  at  a  subse- 


MAY  TERM,  183a  397 


The  Schooner  Boston  and  Cargo. 


quent  period,  (in  December,  1832,)  was  again  at  New  York. 
He  then  went  on  board  of  the  Magnolia,  in  company  with 
Thorn  and  Hanson,  and  Carpenter,  a  seaman  of  the  Boston,  and 
found  Clarke  on  board,  and  the  mate  Kateng.  He  says,  that 
Carpenter  there  pointed  out,  then  on  board  of  the  Magnolia, 
the  boom-tackle  and  watch-tackle  of  the  Boston ;  and  the  mate 
admitted  the  fact.  Carpenter  also  pointed  out  a  wood-saw, 
band-pump,  draw-bucket,  an  axe,  and  some  rigging,  belonging 
to  her.  He  adds,  that  the  mate,  after  some  hesitation,  admitted 
the  facts;  and  also  admitted,  that  some  of  the  Boston's  flour, 
(ten  or  eleven  barrels,)  was  taken  on  board  of  the  Magnolia  ; 
and  endeavoured  to  excuse  himself.  Now,  the  mate  stoutly 
denies  the  whole  of  this  evidence ;  and  certainly,  so  far  as  it 
is  founded  in  hearsay,  it  cannot  affect  Capt.  Davis  ;  but  as  to 
the  mate,  it  bears  directly  upon  his  own  claim. 

Mr.  Bergen's  testimony  is  assailed,  as  incredible  in  itself, 
and  as  contradicted  by  other  testimony.  He  certainly  is  con- 
tradicted by  Kateng,  the  mate,  and  by  Theodore  Blackburn, 
a  boy  then  belonging  to  the  Magnolia.  The  testimony  of  the 
former  is  already  disposed  of.  The  testimony  of  the  latter 
is  open  to  attack,  as  disingenuous  and  suppressive  of  proper 
answers  to  some  of  the  interrogatories  ;  and  has  been  assailed 
on  other  grounds.  It  is  wholly  unnecessary  to  consider 
these  objections,  because  my  judgment  is,  that  Bergen's  tes- 
timony is  credible  in  itself,  and  is  amply  corroborated  from 
other  sources. 

Upon  the  whole,  without  going  farther  into  this  part  of  the 
case,  my  judgment  is,  that  the  case  of  embezzlement  of  the 
flour  is  fully  made  out ;  and  it  equally  affects  the  claim  of 
master  and  the  mate. 

As  to  the  embezzlement  of  the  anchor,  and  rigging,  and 
other  furniture  of  the  Boston,  I  shall  be  very  brief.  It  is  ad- 
mitted, that  many  of  the  articles  were  taken  on  board  of  the 
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Magnolia,  and  carried  to  Halloweli.  And  the  defetice  asserted 
is,  that  it  was  a  case  of  sheer  mistakei  and  corrected  as  soon 
as  discovered.  This  is  true  to  some  extent ;  and  it  is  quite 
possible,  that  the  change  of  the  anchor  of  the  Boston  for  that 
of  the  Magnolia  may  have  been  bj  mere  mistake*  But  it 
was  not  returned ;  and  as  to  the  boom-tackle,  and  watch- 
tackle,  and  other  articles,  found  at  New  York,  on  board  of  the 
Magnolia,  the  defence  is  not  completelj  established.  It  is 
manifest,  that  a  good  deal  of  the  appropriate  equipments  aiid 
furniture  of  the  Boston  disappeared  after  her  disaster.  If  the 
testimony  of  the  three  seamen  is  to  be  believed,  there  is  (as 
has  been  already  stated)  unequivocal  evidence  of  a  meditated 
embezzlement  of  many  of  these  articles.  If  the  other  part 
of  the  transaction  had  been  free  from  all  doubt,  there  might 
have  been  some  scope  for  an  indulgent  consideration  of  this 
part  of  the  case,  upon  the  ground  of  negligence,  or  ignorance, 
or  mistake.  As  the  actual  posture  of  the  case  is,  it  seems  to 
me,  that  the  tabt  of  embezzlement  has  infected  the  whole 
transaction  to  an  extent  fatal  to  the  claim  of  salvage.  I  re- 
gret, that  I  am  compelled  to  arrive  at  this  painful  conclusion ; 
but,  looking  to  all  the  circumstances,  I  am  unable  to  escape 
from  it. 

My  judgment  accordingly  is,  that  the  decree  of  the  Dis- 
trict Court,  as  to  the  amount  of  the  salvage,  ought  to  be  af- 
firmed. As  to  the  distribution  of  the  salvage,  there  being  no 
appeal,  whatever  might  otherwise  be  my  opinion,  I  do  not 
feel  at  liberty  to  disturb  it.  But,  I  do  decree,  that  the  shares 
of  Capt.  Davis,  both  as  part  owner  and  as  ma:ster,  in  the 
salvage,  be  decreed  forfeit  to  the  owners  of  the  Boston  and 
cargo ;  and  also,  that  the  share  of  the  mate,  Eateng,  be  in 
like  manner  decreed  forfeit.  In  all  other  respects,  the  de- 
cree of  the  District  Court  is  to  be  affirmed ;  and,  under  all 
the  circumstances  of  the  case,  I  shall  direct  the  costs  of  all 
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parties,  libellants  and  claimants,  io  this  Court,  to  be  a  charge 
upon  the  property  saved,  and  to  be  deducted  therefrom  ac« 
cordiogly.  Each  party  here  has  prevailed  to  a  certain  extent, 
and  therefore  may  well  claim  some  indemnity ;  and  the  mas- 
ter and  mate  have  been  sufficiently  punished  by  the  forfeiture 
of  salvage,  without  attempting  to  press  upon  them  any  sepa- 
rable item  of  the  costs,  I  shall  refer  it  to  the  clerk,  to  ascer- 
tain and  report  what  sums  are  due  to  the  salvors  respectively, 
according  to  the  principles  of  this  decree,  and  the  amount  of 
the  shares  of  the  master  and  mate,  which  are  decreed  to  be 
forfeited. 

Decree  accordingly. 

For  claimants  and  appellants,  T.  Parsons  and  W,  G. 
Steams ;  for  libellants  and  appellees,  B.  Sumner  and  J.  Me- 
LeUaUy  Jr. 


Geobge  Parkman  v.  James  Bowdoin  and  another. 

A  doTbe  to  A  for  life,  aod  after  her  death  to  her  second  son  B,  and  to  his  lawful  be- 
gotten children  in  fee  simple  for  ever ;  but  in  case  he  should  die  without  children 
lawfully  begotten,  to  the  other  son  of  A,  (C,)  and  to  his  lawfully  begotten  children 
in  fee  simple  for  ever.  At  the  time  of  making  the  will,  B  had  no  children.  Held, 
thai  B  took  a  fee  tail,  with  remauder  to  C,  on  aa  indefinite  failure  of  issue  of  B. 

Covenant,  for  a  breach  of  the  covenants  of  a  deed,  dated 
the  first  day  of  March,  1833,  conveying  certain  real  estate  in 
Boston.  Among  other  covenants  the  defendants  covenanted, 
that  the  said  James  Bowdoin  (one  of  the  grantors)  was  seised 
and  possessed  of  the  premises  in  fee  tail,  was  of  full  age,  and 
was  duly  entitled  by  law  to  give,  grant,  sell,  and  convey  the 
same  in  fee  simple  to  the  plaintiff,  &c.  &o.    The  breach  al- 
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leged  was,  that  the  said  James  Bowdoin  was  not  so  seised, 
&;c.  &;c.  The  plea  averred,  that  the  said  James  Bowdoin 
was  seised  and  possessed  of  the  premises  in  fee  tail,  was  of 
full  age,  and  was  duly  entitled  by  law  to  give,  grant,  sell,  and 
convey  the  premises,  in  fee  simple,  &c.  &c. ;  on  which  issue 
was  joined.  At  the  trial  the  jury  found  a  special  verdict ; 
which  was  afterwards  argued  by  Charles  P.  Curtit  for  the 
plaintiff,  and  by  Jeremiah  Mason  for  the  defendants. 

Stort  J.  The  sole  question  arising  under  the  special  ver- 
dict is,  whether  James  Bowdoin,  the  grantor,  was  at  the  time 
of  the  conveyance  seised  in  fee  tail  of  the  estate  in  contro- 
versy. If  so,  then,  under  the  Statute  of  Massachusetts,  of 
the  8th  of  March,  1792,  (Act  of  1791,  ch.  61,)  as  he  was  of 
full  age,  he  was  capable  of  passing  a  fee  simple  to  the  gran- 
tee, there  being  nothing  to  impeach  the  bona  fides  of  the  deed 
of  conveyance.^  The  question,  whether  he  was  so  seised 
in  fee  tail,  turns  altogether  upon  the  true  interpretation  of  the 
will  of  Mrs.  Sarah  Bowdoin,  made  on  the  18th  of  July, 
1812,  which  has  been  duly  proved  and  approved  by  the 
proper  Court  of  Probate.  I  pass  over  all  consideration  of 
her  subsequent  marriage  with  the  late  General  Dearborn,  and 
the  trust  deeds  and  settlements  executed  upon  that  occasion  ; 
because  it  is  admitted,  that  they  do  not  change  the  legal  pos- 
ture of  the  case,  the  will  being  expressly  upheld  by  them. 

The  clause  in  the-  will,  on  which  the  case  turns,  is  in  the 
following  words  :  "  Eighthly.  I  give  and  devise  to  my  be- 
loved,- affectionate,  worthy  niece,  Mrs.  Sarah  Bowdoin  Sulli- 
van, wife  of  George  Sullivan,  Esq.,  of  said  Boston,  for  and 
during  the  term  of  her  natural  life,  all  my  real  estate  in  Milk 
Street,  in  said  Boston,  with  the  house,  stables,  coach-house, 
and  all  the  other  buildings,  and  all  the  land  thereunto  belong- 


1  See  LUhgow  v.  Kawnagh^  9  Mass.  R.  161. 
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ing,  which  I  at  present  possess,  agreeable  to  the  last  will  of 
my  late  worthy  husband ;  and  at  her  death  I  give  the  said 
estate  to  her  second  son,  James  Bowdoin  Sullivan,  he  drop- 
ping the  name  of  Sullivan,  and  taking  and  retaining  the  name 
of  Bowdoin,  and  to  his  lawful  begotten  children  in  fee  simple 
for  ever.  But  in  case  be  should  die  without  children  lawfully 
begotten,  I  hereby  give  ihe  estate  to  the  oldest  sod  of  the 
said  Sarab  B.  Sullivan,  now  named  George  Richard  SullivBO, 
on  condition  of  bis  dropping  the  name  of  Sullivan,  and  tak- 
ing and  retaining  the  name  of  George  Richard  James  Bow- 
doin, and  to  his  lawful  begotten  children  in  fee  simple  for  ever. 
But  in  case  of  the  death  of  the  above  named  James  Bowdoin 
Sullivan  and  George  Richard  Sullivan,  without  lawful  begot- 
ten children,  the  said  estate  shall  be  a  younger  son's  of  the 
said  Sarah  Bowdoin  Sullivan,  on  condition  of  his  taking  and 
retaining  the  name  of  James  Bowdoin,  and  to  his  lawful  be- 
gotten children  in  fee  simple  for  ever.  And  in  case  of  the 
failure  of  all  such  sons  of  the  said  Sarah  Bowdoin  Sullivan, 
and  they  dying  without  lawful  begotten  children,  it  shall  be 
her  oldest  daughter's,  or  in  case  of  the  death  of  her  oldest 
daughter  without  children,  it  shall  be  her  second  daughter's, 
and  so  on  to  her  youngest,  and  to  her  children  in  fee  simple 
for  ever," 

Now,  the  special  verdict  finds,  that  Mrs«  Sarah  Bowdoin, 
the  testatrix,  died  in  1826,  seised  of  the  premises  for  her 
natural  life;  that  the  devisees,  James  Bowdoin  Sullivan  and 
George  Richard  Sullivan,  (the  grantors  of  the  plaintiff,)  have 
changed  their  names  in  conformity  to  the  will ;  that  they 
came  of  full  age,  namely,  the  said  George  on  the  14tb  of 
November,  1830,  and  the  said  James  on  the  16th  of  March, 
1832 ;  and  that  Mrs.  Sarah  Bowdoin  Sullivan,  the  devisee, 
and  her  husband,  George  Sullivan,  on  the  29th  of  December, 
1832,  duly  conveyed  her  life  estate  in  the  premises  to  their 
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SOD,  the  devisee,  James  Bowdoin.  The  effect  of  these  facts 
is,  that  by  the  union  of  the  life  estate  with  the  remainder  un- 
der the  will,  if  that  remainder  gave  a  fee  tail,  the  devisee, 
James,  was  at  the  time  of  the  conveyance  to  the  plaintiff, 
tenant  in  tail  in  possession ;  for  it  is  fidund,  that  he  had  a  sei- 
sin and  possession  of  the  premises  according  to  his  title.  It 
may  be  well  to  add,  what  is  apparent  upon  the  face  of  the 
special  verdict,  that  James  and  George,  the  devisees,  at  the 
time  of  the  making  of  the  will,  were  without  issue,  being 
then  of  very  tender  years. 

The  devise,  then,  stripped  of  unnecessary  appendages,  is 
a  devise  in  remainder  to  James,  (the  grantor,)  and  to  his  law- 
fully begotten  children  in  fee  simple  for  ever.  But  in  case 
be  should  die  without  children  lawfully  begotten,  then  to 
George,  (the  grantor,)  and  his  lawfully  begotten  children  in 
fee  simple  for  ever.  And  in  case  of  the  death  of  both,  with- 
out lawfully  begotten  children,  then  to  a  younger  son  of  Mrs. 
Sarah  B.  Sullivan,  and  his  lawfully  begotten  children  in  fee 
simple  for  ever ;  and  in  case  of  tho  failure  of  all  sons,  then 
to  the  daughters  successively,  &c.  &c. 

The  argument  for  the  plaintiff  is,  that,  taking  all  the  clauses 
together,  the  intent  of  the  testatrix  was,  that  the  devisee, 
James,  should  take  a  remainder  in  fee  simple,  with  an  execu- 
tory devise  over  to  the  devisee,  George,  in  fee  simple,  in  the 
event  of  the  failure  of  issue  of  James.  But  the  argument  is 
surrounded  with  this  difficulty,  that,  if  it  can  be  maintained, 
it  may  defeat  the  very  intention,  which  it  is  supposed  to  sup- 
port. If  the  executory  devise  over  is  to  be  on  an  indefinite 
failure  of  the  issue,  then  it  is  too  remote,  and  therefore  void. 
If  it  is  to  be  limited  to  a  failure  in  the  life-time  of  James, 
thea  if  James  should  leave  issue,  who  should  die  without 
issue,  the  remainder  over  to  George  would  wholly  fail ;  for 
the  event  would  not  have  occurred,  upon  which  it  "was  to  go 


MAY  TEBM,  183a  36S 


Parkmao  v.  Bowdoin  et  al. 


over.^  It  is  plaia,  then,  that  if  the  testatrix  inteaded,  as  I 
think  she  did  iotend,  to  create  successive  estates  in  the  chil- 
dren of  Mrs.  Sarah  B.  Sullivan  upon  the  total  failure  of  the 
line  in  the  elder  branches,  the  construction  coateaded  tot 
would  or  might,  upon  either  supposition,  defeat  it.  And  I  am 
of  opinion,  that  this  construction  would  directly  defeat  it ; 
for  upon  principle,  as  well  as  authority,  the  words,  ^*  if  be 
should  die  without  children,"  ought  to  be  construed  an  indefi- 
nite failure  of  issue,  for  want  of  suitable  words  limiting  the 
failure  to  any  other  period  ;  and,  as  I  shall  presently  show, 
issue  and  children  are  in  this  devise  precise  equivalents.  So 
that  the  executory  devise  over  would  be  utterly  void  for  re- 
moteness. 

On  the  other  band,  if  we  construe  the  estate  in  James  to 
be  an  estate  tail,  and,  in  default  of  bis  issue,  successive  estates 
tail  in  the  other  children,  according  to  priority  of  birth  an(} 
sex,  the  manifest  object  of  the  testatrix  in  keeping  ^be  estate 
in  the  family,  so  long  as  there  are  any  descendants,  may,  by 
the  rules  of  law,  be  accomplished.  Why,  th^n,  should  we 
not  give  this  construction  to  the  terms  of  the  will  ?  Certain- 
ly we  ought  so  to  do,  if  there  be  nothing  repugnant  to  the 
just  sense  of  the  terms  used,  and  it  will  further  the  intention 
of  the  testatrix ;  for  in  all  cases  of  wills,  the  intention  is  to 
govern,  if  not  inconsistent  with  the  rules  of  law. 

Let  us,  then,  examine  the  terms  of  the  devise.  It  is  to 
James  and  to  his  lawfully  begotten  children  in  fee  simple  for 
ever.  Now,  it  is  plain,  that  as  James  had  no  children  at  the 
time,  they  could  not  take  immediately  by  way  of  descriptio 
per$<marumy  as  joint  tenants  with  their  father,  a  fee  simple  ; 
and  therefore  we  are  driven  to  construe  the  word  '^children  " 


1  See  Bayley  J.,  Tenwf  v.  w^r,  13  East  R.  253, 261.  Doe  v.  JFMer, 
1  B.  &  Aid.  R.  713, 72a 


364  MASSACHUSETTS. 


Parkman  r.  Bowdoin  et  al. 


as  words  of  limitatioD,  and  not  as  words  of  purchase.  And  this 
is  in  conformity  to  the  rule  laid  down  in  Wildes  case,  (6  Co.  R. 
17,)  which  has  been  constantly  recognised  as  law  down  to 
our  day.'  "And  this  difference"  (says  Lord  Coke)  "was 
resolved  for  good  law,  that  if  A  devises  bis  lands  to  B  and 
his  children  or  issues,  and  he  hath  not  any  issue  at  the  time 
of  the  devise,  that  the  same  is  an  estate  tail  ;  for  the  intent  of 
the  testator  is  manifest  and  certain,  that  his  children  or  issues 
should  take ;  and  as  immediate  devisees  they  cannot  take,  be- 
cause they  are  not  in  rerutn  naturd  ;  and  by  way  of  remain- 
der they  cannot  take,  for  that  was  not  his  intent,  for  the  gift 
is  immediate ;  therefore  these  such  words  shall  be  taken  as 
words  of  limitation,  scilicet,  as  much  as  children  or  issues  of 
his  body."  The  only  distinction  between  the  case  thus  put, 
and  that  now  at  bar,  is,  that  here  the  estate  to  James  and  his 
children  is  in  remainder,  after  a  life  estate  to  his  mother.  But 
that  makes  no  difference  in  law,  because  it  is  still  an  immedi- 
ate estate  to  the  children  in  the  remainder,  as  much  as  to  their 
father,  James,  and  not  a  remainder  subsequent  to*  his  estate 
in  the  premises.  So  that  the  reasoning  in  WildPs  case  is 
strictly  applicable,  as  will  appear  upon  the  next  resolution  in 
the  same  case  :  "  But  it  was  resolved,  that  if  a  man,  as  in  the 
case  at  bar,  devises  land  to  husband  and  wife,  and  after  their 
decease  to  their  children,  or  the  remainder  to  their  children ; 
in  this  case,  although  they  have  not  any  child  at  the  time, 
yet  apy  child,  which  they  shall  have  after,  may  take  by  way 

1  WiUTs  east  is  always  referred  to  with  approbation.  See  Buffar  v. 
Bradford,  2  Atk.  R,  220.  JFhUe  v,  WhiU,  Willes  R.  34a  FHiaTion  v. 
Gresham,  2  W.  Bla.  R.  1083.  Cook  v.  Cook,  2  Vern.  R.  545,  Oates  v. 
Jackson,  7  Mod.  R.  439.  King  v.  Melling,  1  Ventr.  R.  231.  Hughes  v. 
Sayer,  1  P.  Will.  R.  534.  Davie  v.  Stevens,  Doug.  R.  321.  Hodges  v. 
Middleton,  lb.  430.  Seale  v.  Barter,  2  Bos.  &  Pull.  R.  485.  Broadhursi 
V.  Af<mis,  2  B.  &  Adolp.  R.  I. 
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of  remainder,  according  to  the  rule  of  law  ;  for  his  intent  ap« 
pears,  that  their  children  should  not  take  immediately,  but 
after  the  decease  of  R  and  his  wife."  ^ 

Indeed,  Wild's  case  itself  presented  the  very  point,  if  there 
had  been  any  distinction  between  the  case  of  a  devise  of  an 
immediate  estate  in  possession  and  such  a  case  in  remainder; 
for,  there,  the  question  arose  upon  a  devise  in  remainder,  after 
an  estate  to  the  testator's  wife  for  life.  And  this  last  resolution 
puts  the  case  expressly  on  the  ground,  that  the  children  were 
to  take  after  the  decease  of  their  parents,  and  not  immediately 
with  them.*  And  according  to  the  opinion  of  Lord  Alvanleyj 
in  Seale  v.  Barter ^  (2  Bos.  k,  Pull.  R.  493,)  who  cites  also 
the  Report  in  Moore,  397,  all  the  Judges  thought,  that  if 
there  were  no  children  in  esse  at  the  date  of  the  will,  it  would 
bavebeen  an  estate  tail.  Lord  Chief  Justice  Willes,  in  deliv- 
ering the  judgment  of  the  Court  in  Ginger  v.  WhitCy  (Willes 
R.  348,  353,)  pointedly  affirms  the  same  doctrine.^ 

Now,  it  cannot  be  pretended,  that  James's  children  were, 
under  the  present  devise,  to  take  the  estate  solely  in  remain-' 
der  after  his  decease,  which  could  only  be  by  a  devise  to 
him  for  life,  and  to  the  children  after  his  decease  in  fee ; 
whereas  the  devise  is  to  him  and  his  children  in  fee  simple* 
And  if  the  word  "  children  "  is  to  be  construed  as  words  of 
purchase,  and  not  of  limitation,  he  must  take  a  fee  simple 
jointly  with  them.  And  this  is  doubtless  the  ground,  upon 
which  Oates  v.  Jackson  (2  Str.  R.  1172)  was  decided. 
There,  the  devise  was  to  my  wife  A  for  her  life,  and  after 
ber  death  to  her  daughter,  and  her  children  on  her  body  be- 


^  HlUPs  case,  G  Co.  Ji,^7. 

a  See  S.  C,  Moore  R.  397.    Searle  v.  BarUr,  2  Bos.  &  Pull.  R.  492, 
493. 
>  See  also  ESng  v.  MeUing,  1  Vent  R.  229, 231. 
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gotten  or  to  be  begotten  by  N  her  husband,  and  their  beirs 
for  ever.  At  the  time  of  making  the  will  J  had  one  daugb<* 
ter,  and  afterwards  had  two  sons  and  one  daughter,  who  died 
without  issue  \  and  J  survived  her  oldest  daughter,  who  left 
issue.  It  was  held,  that  J  took  a  fee,  as  joint  tenant,  she 
having  a  child  at  ihe  making  of  the  will ;  and,  as  she  survived 
all  her  children,  the  whole  fee  vested  in  her.  And  the 
Court  relied  upon  the  doctrine  stated  in  Co.  Litt.  9 :  ^'  B 
having  eleven  sons  and  daughters,  A  giveth  lands  to  B  tt  Kb* 
oris  suii  et  a  lour  heires^  and  father  and  all  his  children  do 
take  a  fee  simple  jointly  by  force  of  the  words,  '  their  heirs.' 
But  if  he  had  no  child  at  the  time  of  the  feoffment,  the  child 
bom  afterwards  shall  not  take."  That  the  Court  rely  for 
their  decision  upon  the  (act  of  J  having  a  child  at  the  time,  is 
very  clear  from  the  more  full  and  accurate  report  of  the  same 
case  in  7  Mod.  R.  439,  (Leach's  edition.) 

The  case  of  Annable  v.  Patchy  (3  Pick.  R.  360,)  turned 
substantially  upon  the  same  considerations  ;  for  in  that  case 
there  were  several  children  bom  at  the  time  of  making  the  will. 
In  neither  case,  either  in  the  argument  or  the  decision,  was  an 
allusion  made  to  any  supposed  distinction  between  an  immedi* 
ate  estate  in  possession  and  such  an  estate  in  remainder.  The 
case  of  Buffar  v.  Bradford^  (2  Atk.  R.  220,)  was  a  case  of  per- 
sonal estate,  and  turned  upon  that  consideratioif ;  for  if  the  pa- 
rent in  that  case  was  held  to  take  an  estate  tail,  under  a  bequest 
to  herself  and  the  children  born  of  her  body,  the  parent  would 
take  the  whole  to  the  exclusion  of  the  children.  And  as  the 
intent  seemed  clear,  that  the  children  should  take,  though 
there  were  no  children  born  at  the  time  of  making  the  will,  the 
Court  construed  the  words  to  be  words  of  purchase,  and  not 
words  of  limitation.  In  a  devise  of  real  estate,  there  is  no 
such  necessity  to  construe  the  words  as  words  of  purchase  ; 
for  the  children  may  take  under  the  estate  tail.     It  is  well 
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known,  that  there  are  great  distinctions,  in  all  this  class  of 
eases,  between  bequests  of  personalty  and  devises  of  real 
^tate.  This  very  case  states  it ;  and  it  is  recognised  in 
Cook  V.  Cook  (2  Vern.  R.  545,)  Forth  v.  Chapman  (ID. 
W.  R.  663,)  Dinghy  v.  Dingley  (5  Mass.  R.  535,  537,)  and 
is  many  other  cases.^ 

But  there  is  no  necessity,  in  the  present  case,  of  relying 
tipon  the  doctrine  in  the  foregoing  cases  ;  because,  here,  there 
is  a  devise  over,  (which  did  not  exist  in  any  of  them,)  which 
has  always  been  ^eld  to  have  a  most  material  bearing  upon 
•the  construction  of  the  antecedent  clause,  in  making  the 
vrords  thereof  words  of  limitation,  and  not  of  purchase. 
The  devise  is,  "  in  case  he  (James)  should  die  without  chil- 
^ireo  lawfully  begotten,"  then  the  estate  is  to  go  over  to 
George,  and  his  children  in  fee  simple.  Now,  this  is  utterly 
inconsistent  with  the  notion  of  a  fee  in  the  children  of  James. 
For,  suppose  James  should  have  children,  and  they  should  all 
tlie  in  his  life-time,  leaving  issue,  the  estate  would  then,  if 
eoostrued  to  depend  upon  the  contingency  of  leaving  chil- 
dren at  his  death,  pass  over  to  George,  thus  entirely  defeating 
-the  prior  estate  to  the  children  of  James,  although  they  left 
issue.  Yet  no  one  can  reasonably  doubt,  that  the  testatrix 
intended  the  devise  over  to  take  efiect  only  upon  an  extinc- 
tion of  the  issue  of  James  ;  for  she  has  added  the  words,  *'  in 
fee  simple,''  after  ebildren. 

To  give  any  just  effect,  then,  to  the  original  devise,  as  well 
fts  to  the  devise  over,  the  word'' children"  must  be  construed, 
as  meaning  issue  or  heirs  of  the  body.  And,  although  in  its 
primary  sense,  the  word  "children"  is  a  descriptio  persona^ 
rum,  who  are  to  take,  there  is  not  the  slightest  difficulty  in  giving 


1  tSee  also  Doe  v.  Ptrryn^  3  T.  R.  484,  494.      Crwikt  v.  De  Fandes, 
9  Ver.  a.  197.    HawkSf  ▼•  JVbHiWraipfon,  8  Ma88.R.  1, 38, 39. 
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it  the  other  sense,  when  the  structure  of  the  devise  requires 
it.  There  are  many  authorities  to  this  effect  in  cases  analo- 
gous to  the  present.  In  Hughes  v.  Sayer,(l  P.  Will.  R. 
534,)  the  Master  of  the  Rolls  said,  that  the  word  "  children/' 
when  unborn,  had  been  in  case  of  a  will  construed  to  be  syn- 
onymous with  ^'  issue,"  and  therefore  would  in  a  will  create  an 
estate  tail.  In  Davie  v.  Stevens,  (Doug.  R.  321,)  the  de- 
vise  was  of  the  fee  simple  and  inheritance  to  W.  S.,  to  bim  and 
his  child  or  children  for  ever  ;  and  if  he  happened  to  die  before 
twenty-one  years  of  age,  then  devise  over.  Lord  Mansfield 
in  delivering  the  opinion  of  the  Court  said :  "  The  words, 
child  or  children,  are  to  the  full  as  restrictive,  as  if  the  testa- 
tor had  said,  ^  and  if  my  son  die  without  heirs  of  bis  body.' 
To  give  the  father  a  fee,  would  be  to  strike  these  words  oat 
of  the  will.  They  must  operate  to  give  an  estate  tail,  for 
there  were  no  children,  born  at  the  time,  to  take  an  immedi- 
ate estate  by  purchase.  The  meaning  is  the  same,  as  if  the 
expression  had  been,  ^  to  A  and  his  heirs,'  that  is  to  say,  his 
children  or  his  issue."  Ginger  v.  White  (Willes  R.  348,) 
Hodges  V.  Middleton  (Doug.  R.  431,)  and  Doe  v.  Perryn 
(3  T.  R.  484,)  point  in  the  same  direction.  In  this  lastcase, 
Mr.  Justice  Duller  said,  children  and  issue,  in  their  natural 
sense,  have  the  same  meaning.  In  tVood  v.  Baron,  (1  East 
R.  259,)  the  devise  was  to  the  testator's  wife  for  life,  and 
after  her  death  to  her  daughter  A,  as  a  place  of  inheritance 
to  her  and  her  children  or  her  issue  for  ever.  And  if  she 
should  die,  leaving  no  child  or  children,  then  devise  over.  At 
the  time  of  making  the  will  the  daughter  had  a  child.  The 
Court  nevertheless  held,  that  the  daughter  took  an  estate 
tail ;  and  Lord  Ktnyon  said,  that  if  the  words  were  construed 
to  give  the  daughter  a  fee  simple,  the  devise  over,  as  an  ex- 
ecutory devise,  would  be  too  remote,  being  after  an  indefinite 
failure  of  issue.      In  Scale  v.  Barter,  (2  Bos.  b  Pull.  R. 
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484,)  tbe  devise  was  to  the  testator's  son  A,  and  his  children 
lawfully  begotten ;  and  for  default  of  said  issue  to  his  daugh- 
ter B,  and  her  children  lawfully  to  be  begotten  ;  and  for  de^ 
fault  of  such  issue,  to  his  son  and  daughter  equally  between 
them.  At  the  time  of  this  will,  the  son  had  no  child^  and 
his  daughter  was  unmarried.  The  Court  held,  that  the  son 
took  an  estate  tail ;  and  tbe  reasoning  of  Lord  Alvanhy^  in 
giving  tbe  opinion  of  the  Court,  is  very  cogent  in  its  .a(H 
plication  to  tbe  present  case.  In  Broadhursi  t.  Morrit^ 
(2  Barn.  &  Adolp.  R.  1,)  the  devise  was  to  his  daughter  A 
for  life  ;  and  at  her  decease  to  her  husband  for  life  }  and  at 
his  decease,  to  his  grandson  W  and  his  children  lawfully  be^ 
gptten  for  ever ;  but  in  default  of  such  issue,  at  his  decease 
to  his  grandson  A,  his  heirs  and  assigns  for  ever.  The  Court 
held,  that  W  took  an  estate  tail.  This  case  is  nearly  ideiiii-« 
cal  with  the  present  in  its  leading  features^ 

There  is  a  very  late  case,  which  is  stronger  than  the  piei'^ 
ant.  It  was  a  devise  to  trustees  of  all  the  testator^s  real  es^ 
tate,  to  permit  his  daughter  to  take  the  rents  and  profits,  or 
to  sell,  &c.,  if  occasion  required ;  also  to  settle  on  any  htts« 
band  she  might  take,  for  life,  should  he  survire  her.  But 
should  she  have  a  child,  to  tbe  use  of  such  child  from  and 
after  his  daughter's  decease.  Should  none  of  these  case^ 
happen,  after  his  daughter's  decease  devise  oyer.  It  was 
held,  that  the  daughter  took  an  estate  tail,  the  daughter  hav** 
ing  no  child  at'  tbe  making  of  the  will  and  tbe  testator's 
death.  And  ByjUWi  case,  cited  in  1  Vent.  R.  331^  was  re- 
lied on,  where  ''son"  was  held  to  be  nomen  coUectivumy  aa 
"child"  was  here.^ 

It  is  plain,  then,  that  upon  authority  there  is  no  difficulty 

1  Doe  V.  Davies,  Michaelmas  Term,  K.  B.  1832 ;  4  Bam.  &  Adolph.  R^ 
43;  S.  C.  Law  Journal,  1832,  p.  241.  Seo  also  Sonday's  case,  9  Cov  R.- 
137. 
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in  the  present  case,  in  construing  the  word  *^  children  "  to  be 
a  word  of  limitation,  and  not  of  purchase,  if  the  sense  of  the 
devise  requires  it.  And  in  reason  it  must  be  so  also ;  for  the 
intention  of  the  party,  when  discovered,  must  in  a  will  con- 
trol any  technical  sense  of  particular  words ;  since  the  inten- 
tion, if  legal,  is  universally  admitted  to  govern. 

The  strong  ground,  upon  which  the  word  *^  children  "  has 
been  construed  to  be  a  word  of  limitation,  when  there  is  a 
devise  over  on  failure  of  children,  is,  that  otherwise,  if  there 
should  be  children  horn,  who  should  die  during  the  life-time 
of  the  parent,  leaving  issue,  the  latter  would  not  take.  This 
consideration  has  been  always  held  decisive ;  and  it  strictly 
applies  to  the  present  case.  Wyld  v.  Lewis  (1  Atk.  R. 
432,)  Doe  v.  Perryn  (3  T.  R.  484,)  King  v.  BurchaU  (4  T. 
R.  296,  n,)  Tenny  v.  Agar  (12  East  R.  253,  261,)  and  Doc 
V.  Webber  (1  Barn.  &  Aid.  R.  713,  720,)  are  in  point.* 

The  superadded  words,  ''  in  fee  simple,"  in  the  original  de- 
vise, so  far  from  impugning,  absolutely  require  this  construe^ 
tion.  They  demonstrate,  that  the  devise  over  is  not  to  take 
effect,  while  there  are  any  issue  of  James  in  es$e.  **  In  fee 
simple  "  means  the  same,  as  to  their  heirs  and  assigns ;  and 
the  devise  over,  being  to  a  collateral  heir,  these  words  are 
necessarily  cot  down  to  heirs  of  the  body,  if  the  devise  over 
is  to  take  effect  only  upon  an  indefinite  failure  of  issue ;  and 
that  it  is  so,  is  established  by  all  the  authorities.  The  uni- 
versal^rule  is,  that  a  failure  of  children,  issue,  or  heirs  of  the 
body,  means  an  indefinite  failure  of  issue,  unless  there  are 
other  qualifying  words,  limiting  the  contingency  to  the 
death  of  the  parent,  which  there  certainly  are  not  here.* 
The  will,  therefore,  read  according  to  the  real  meaning  of 


1  See  also  HawUy  v.  J^oHhampUmy  8  Mass.  R.  1, 41. 
»  See  Dttfin  v.  Sh^<m,  Cowp.  R.  410.    Idt  v.  iifo,  5  Mass.  R.  500. 
IMibridge  v.  Micy  1  Mason  R.  324. 
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the  terms,  is,  to  James  and  the  heirs  of  his  body  lawfully 
begotten,  and  their  heirs  for  ever  ;  and  if  he  should  die  with- 
out such  heirs  of  his  body,  then  devise  ovet.  This  is  pre- 
cisely the  devise  in  Dunn  v.  Sheniony  (Cowper  R.  410,) 
where  the  devise  was  held  a  fee  tail,  with  a  remainder  to  the 
second  devisee. 

Under  this  aspect  of  the  case,  there  is  this  additional  rea« 
son  for  construing  the  devise  to  James  a  fee  tail,  that  other- 
wise a  devise  over,  (as  has  been  already  said,)  being  upon  an 
indefinite  failure  of  issue,  would  be  utterly  void  for  remote- 
ness.    Indeed,  the  argument  at  the  bar  surrenders  the  case, 
if  the  contingency  is  not  to  be  limited  to  the  decease  of 
James.     Not  a  single  case  has  been  cited  at  the  bar,  in  which 
under  similar  circumstances  a  devise  has  been  held  to  be  upon 
such  a  limited  contingency.     Richardson  v.  Nbyes  (2  Mass. 
R.  56)  is  distinguishable,   (if  indeed  that  case  can  be  sup- 
ported as  law,)  for  there  were  words  giving  the  estate  to  the 
survivor,  &c.,  which  were  thought  to  indicate,  that  the  devise 
over  was  to  take  effect  at  the  death  of  A,  without  any  chil- 
dren then  living.     In  Doe  v.    Webber,  (1  Bam.  &  Aid.  R. 
718,)  the  devise  was  to  the  testatrix's  niece  A,  her  heirs,  ex- 
ecutors, administrators,  and  assigns  for  ever ;   which  would 
clearly  pass  a  fee  simple  to  her.     And  the  devise  over  was, 
in  case  A  shall  die,  and  leave  no  child  or  children,  then  to  her 
niece  B,  to  her  and  her  heirs  for  ever,  paying  £  1000  unto 
the  executor  of  her  niece  A,  or  to  such  person  as  she  by  her 
last  will  shall  direct.     The  Court  held,  that  the  devise  over 
did  not  cut  down  the  fee  to  a  fee  tail ;  but  upon  the  whole 
language,  the  words,  child  or  children,  were  to  be  construed 
issue ;  and  it  was  an  executory  devise  over,  upon  A's  dying 
without  leaving  any  issue   at  her  death.      The  Court  laid 
great  stress  on  the  legacy  of  £  1000  being  paid  in  a  proximate 
and  not  in  a  remote  event.     In  that  case,  also,  there  were 
no  such  words,  as  '^  children,"  interposed  in  the  first  devise^ 
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WA  there  are  in  the  present.  Porter  y.  Bradley  (3  T.  R.  143) 
turned  upon  the  peculiar  force  of  the  wordS|  **  leaving  oo 
issue  behind  himJ^ 

So  thkt  in  the  present  case  there  is  an  evident  necessity  of 
construing  the  words  '' children,"  be,  to  mean  issue  or  heira 
of  the  body.  If  so,  they  are  words  of  limitation,  and  not  of 
purchase ;  and  the  estate  of  Jam6s  is  a  fee  tail,  and  not  a 
fee  nmple.  For  this  construction  several  reasons  mdy  be 
given.  First,  because  th^  children  were  not  in  esse  at  the 
time  of  making  the  will ;  and  therefore  they  coiild  not  take 
an  immediate  estate.  Secondly,  because  otherwise,  if  chil- 
dren were  bom,  and  died  in  the  life-time  of  James,  leading 
issui6,  they  would  be  excluded ;  whereas  the  words,  '^  fee 
simple,"  shot\^,  that  an  interest  was  intended  to  the  issue. 
Thirdly,  because  if  ^*  children  "  in  the  devisd  weris  to  be 
construed  to  mean,  not  the  whole  class  of  issue,  but  strictly 
children  of  James,  deseriptione  personarumf  living  al  his 
death,  then'  the  devise  over  would  be  defeated,  if  Jamee 
should  die  leaving  children,  Who  should  afterwards  die  with*- 
out  issue,  which  plainly  could  not  have  beed  intended. 
Fourthly,'  because  if  the  device  over  be,  as  in  my  judgment 
it  19,  upon  an  indefinite  faHure  of  is»ue,  tfafen,  as  an  executo- 
ry devise,  it  is  too  r6m<ne-  and  void  ;  but  as  a  i^mainder  after 
ft  fee  talH,  it  is  good.  And  I  would  add,  that  it  is  a  clear  rule 
6f  hlv^,  tftat  every  limitation  in  to  be  construed  to  take  effect 
by  way  of  Remainder,  if  it  may,  and  not  by  way  of  exeev^ 
fory  devise,  unless  it  te  unavoidable  to  carr;^  the  intention 
frito  efiecC.  My  judgment  is,  tliat  the  words  and  the  intent 
df  iV6  t^tatril  manifestly  require  the  estate  m  James  to  bcf 
coujltruerf  a  fee  tail,  with  a  remainder  to  Oeofge.  It  is  a 
ilA^  ti  tte^  from  doubt,  on  this  point,  as  the  wilt  of  an  un^ 
iktlful  p^tson  well  could  be. 

The  consequence  is,  that  upon  the  special  verdict  judg'^ 
i^eiit  ihvifst  pass  for  the  defendants. 
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Thomas  Cloutman,  Appellant, 
George  R.  Tunison^  Appellee. 

DesertioD  during  tbe  voyage  is  by  the  Maritime  Law  a  forfeilore  of  all  wages  aote* 
cedently  due.  But  a  desertion,  to  work  this  effect,  must  be,  not  merely  an  absence 
wilhoul  leave,  or  in  disobedience  of  orders,  but  anmo  fwn  reverUmU,  an  inteotion 
i»  abondon  tbe  ship  and  the  service. 

If  after  desertion  a  seaman  offer  to  retom  to  duty  in  a  reasonable  time,  and  offer 
amende,  afld  repent  of  the  c^ence,  the  roaster  is  bound  to  receive  him  bach,  as  • 
case  fit  for  condonation,  unless  his  previous  misconduct  would  justify  a  diecbaige. 

By  the  Act  of  1790,  ch.  56,  [29,]  a  statute  desertion  and  forfeiture  of  wages  are  cre- 
ated by  forty-eight  hours*  absence  without  leave,  if  a  proper  entry  be  made,  on  the 
day  of  the  absence,  in  the  log-book. 

The  effect  of  this  provision  is,  that  the  absence  for  such  a  period  is  deemed  conclu- 
sive evidence  of  desertion  ;  whereas  in  the  Maritime  Law  it  would  only  afford  a 
presumption  of  desertion. 

The  due  entry  in  the  log-book  is  indispensable  to  inflict  the  stalate  forfeitare.  If 
not  made  on  the  very  day  of  the  absence,  there  can  be  no  forfeiture  inflicted. 

Desertion,  to  bring  after  it  the  forfeiture  of  wages,  either  by  the  Maritime  Law  or  by 
the  Statute,  must  be  during  the  voyage,  and  before  it  is  ended. 

The  voyage  is  ended,  when  the  ship  has  arrived  at  her  proper  port  of  destination, 
and  is  moored  in  safety  in  the  accustomed  place,  although  her  cai^o  is  not  uq- 
Hvered. 

Oflieers  and  seamen  are  boond  to  remain  by  tbe  ship,  and  onliver  the  caigo.  If  thcj 
do  not,  they  are  liable  fur  damages  and  a  compensation  to  the  owner. 

A  forfeiture  of  two  months'  pay,  deducted  for  absence  of  a  second  mate  without 
leave,  during  nalivery  of  the  ship,  imder  the  circumstances. 

Libel  for  wages,  as  second  mate  of  the  ship  America,  in 
per$onam,  against  the  master  of  the  ship.  Tbe  District  Court 
decreed  in  favor  of  the  libellant;  and  upon  tbe  appeal  tbe 
cause  was  now  argued  by  Peabody  for  the  appellant,  and  by 
David  A.  Simmons  for  tbe  libellant. 

Stoirt  J.  This  is  a  suit  by  libel  against  the  appellant  in 
fertonam,  for  wages  asserted  to  be  due  to  the  libellant,  as 
second  mate  of  the  ship  America,  belonging  to  tbe  port  of 
Boston.  Tbe  voyage,  as  described  in  the  shipping  articles,  is 
**  from  the  port  of  Boston  for  Cuba ;  from  thence  to  one  or 
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more  ports  in  Europe  ;  and  back  to  her  port  of  discharge  in 
the  United  States."    The  voyage  was  duly  performed,  and 
the  ship  safely  arrived  on  her  return  at  Boston,  and  there 
duly  discharged  her  cargo ;  and  there  is  no  question,  that  the 
libellant  performed  his  duty  on  board,  until  after  the  arrival 
of  the  ship.     The  defence  set  up  by  the  answer  to  the  libel 
is,  that  the  ship  arrived  at  Boston  on  Friday,  the  4th  of  Janu- 
ary, 1833  ;  that  after  her  arrival,  to  wit,  on  Monday  the  7th 
of  January,  the  libellant,  not  having  been  dischai^ed,  *^  left 
the  ship  without  any  license  or  permission  from  the  respon- 
dent, and  without  any  license  or  permission  from  any  other 
person  to  his  knowledge ;  and  that  he  (the  respondent)  is  in- 
formed and  believes,  that  the  libellant  did  not  return,  or  offer 
to  return  on  board,  till  Saturday  the  13th  of  January ;  and  by 
so  deserting  the  ship  and  his  duty,  this  respondent  suggests, 
that  the  libellant  has  forfeited  his  claim  for  wages."    The  an- 
swer farther  alleges,  that  the  respondent,  with  the  consent  of  the 
owner,  on  Friday  the  4th  of  January,  left  the  ship,  and  went 
to  Salem  on  a  visit  to  his  family,  whence  he  returned  on  Mon- 
day following ;   and  on  going  on  board,  he  saw  the  libellant 
there;  that  the  respondent  immediately  went  into  the  cabin, 
where  he  had  occasion  to  visit  his  trunk,  which  he  found 
broken  open ;  and  that  certain  articles  (naming  them),  of  the 
value  of  $34,  had  been  taken  therefrom  ;  and  on  his  return  on 
deck  the  libellant  had  left  the  ship  without  his  consent ;  and 
he  has  never  since  seen  him  on  board  of  the  ship. 

As  to  this  latter  allegation  of  embezzlement  from  the  trunk 
of  the  respondent  during  his  absence  from  the  ship,  I  do  not 
perceive,  in  the  actual  form,  in  which  it  is  propounded,  that 
it  has  the  slighest  bearing  upon  the  merits  of  the  case.  It 
does  not  set  up,  that  the  embezzlement  was  either  by  the  li- 
bellant, or  by  his  connivance ;  or  that  it  was  occasioned  by 
his  gross  negligence  or  failure  in  duty.    And  certainly  with- 
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out  one  of  these  ingredients,  it  is  utterly  impossible  to  main- 
tain  it,  as  an  articulation  of  any  matter  of  defence,  or  of  set- 
off against  the  claim  of  wages.  If  it  had  been  intended  to 
present  it  to  the  Court  in  either  aspect,  the  answer  should 
have  been  framed  with  suitable  certainty  and  directness  for 
this  purpose ;  for  in  Admiralty  proceedings  the  cause  must 
be  beard  upon  the  proofs^  as  applied  to  the  allegations,  secun- 
dum allegata  et  probata.  No  proofs  are  admissible  of  any 
facts  not  propounded  in  the  allegations ;  and  the  decree  must 
stand  upon  both.  Whatever  is  not  alleged  is  coram  non  jv- 
dice.  I  dismiss,  therefore,  all  consideration  of  this  charge, 
as  incapable  of  having  any  bearing  upon  the  controversy  be- 
fore the  Court. 

The  other  part  of  the  defence  requires  a  more  full  and  ex^ 
act  consideration.  By  the  general  maritime  law,  desertion 
from  the  ship  in  the  course  of  the  voyage  is  held  to  be  a  for« 
feiture  of  the  antecedent  wages  earned  by  the  party ;  and 
this  rule  is  equally  as  applicable  to  the  officers,  as  it  is  to  th« 
seamen  of  the  ship.  .  It  is  believed,  that  this  rule  constitutes  a 
part  of  the  maritime  code  of  every  commercial  nation,  and  is 
founded  upon  a  universal  principle  of  public  policy.  But, 
still,  a  very  important  question  remains,  upon  which  much 
loose  and  unsatisfactory  opinion  seems  to  pervade  the  coa>- 
munity.  It  is>  What  in  the  sense  of  the  Maritime  Law  con- 
stitutes desertion  2  It  is  commonly  enough  supposed,  that  an 
absence  from  the  ship  without  leave  of  the  proper  officer,  or 
ID  disobedience  of  his  orders,  constitutes  desertion.  But  this 
is  certainly  a  mistake.  Desertion,  in  the  sense  of  the  Marr- 
time  Law,  is  a  quitting  of  the  ship  and  her  service,  not  only 
without  leave,  and  against  the  duty  of  the  party,  but  with  an 
intent  not  again  to  return  to  the  ship's  duty.  There  must  be 
the  act  of  quitting  the  ship,  animo  derelinquendif  or  anima 
nan  revertendi.    If  a  seaman  quits  the  ship  without  leave,  or 
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ID  disobedience  of  orders,  but  with  an  ioteat  to  return  to 
duty,  however  blamable  his  conduct  may  be,  (and  it  is  cer- 
tainly punishable  by  the  Maritime  Law,  not  only  by  personal 
chastisement,  but  by  damages  by  way  of  diminished  compen- 
sation,') it  is  not  the  offence  of  desertion,  to  which  the  Mari- 
time Law  attaches  the  extraordinary  penalty  of  forfeiture  of 
all  antecedent  wages.  And  even  in  a  case  of  clear  desertion, 
if  the  party  repents  of  his  offence,  and  seeks  to  return  to 
duty,  and  is  ready  to  make  suitable  apologies,  and  to  repair 
the  injury  sustained  by  his  misconduct,  he  is  entitled  to  be  re- 
ceived on  board  again,  if  he  tenders  his  services  in  a  reasona- 
ble time,  and  before  another  person  has  been  engaged  in  his 
stead,  and  his  prior  conduct  has  not  been  so  flagrantly  wrong, 
that  it  would  justify  his  discbarge.  Upon  this  subject  it  is 
well  known,  that  the  Maritime  Law  encourages  a  reasonable 
indulgence  to  human  infirmity,  and  especially  to  the  knowa 
thoughtlessness  and  rashness  of  seamen.  It  favors  repen- 
tance and  condonation  ;  and  will  not  permit  a  master  to  insist 
Upon  the  utmost  stretch  of  authority,  or  forfeiture,  unless 
there  is  a  clear  propriety  in  exerting  it.  My  learned  friend, 
Mr.  Chancellor  Kent^,  has,  in  his  Commentaries,  (3  vol.  Lect. 
46,  p.  198,  2d  edition,)  put  this  doctrine  on  its  right  footing, 
and  persuasively  shown  its  justice  and  sound  policy. 

But  there  must  not  only  be  a  desertion,  but  the  desertion 
must  be  in  the  course  of  the  voyage,  and  before  its  termination 
in  the  home  port,  to  justify  an  infliction  of  the  forfeiture  by 
the  Maritime  Law.  It  is  not  sufficient,  that  there  has  been  a 
desertion  after  the  voyage  has  ended  ;  although  it  be  within 
the  period^  for  which  the  party  is  bound  to  do  duty  on  board 
the  ship.     It  must  be  during  the  voyage.     Now,  whed  is  the 
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voyage  edded,  ia  the  sense  of  the  Maritime  Law  ?  I  answer, 
when  the  ship  has  arrived  at  her  last  port  of  destination,  and 
is  moored  in  good  safety  in  the  proper  and  accustomed  place. 
I  do  not  say,  that  the  officers  or  seamen  are  then  discharged 
from  any  farther  duty,  and  are  not  bound  to  attend  to  the 
unlivery  of  the  cargo.  On  the  contrary,  I  maintain,  that  the 
seamen,  and  a  fortiori  the  officers  are  bound  to  remain  by  the 
ship,  and  watch  over  her  concerns,  and  assist  in  the  unlivery 
of  the  cargo,  if  made  in  a  seasonable  time  ;  unless  there  be 
some  express  or  implied  agreement,  or  established  usage,  to 
dispense  with  their  farther  services.  There  is  a  clause  in 
tbe  common  ship  articles,  pointed  to  this  very  duty.  "  And 
whereas  "  (says  tbe  clause)  '^  it  is  customary  for  the  officers 
and  seamen,  on  the  vessel's  return  home,  in  the  harbour, 
and  whilst  her  cargo  is  delivering,  to  go  on  shore  each 
night  to  sleep,  greatly  to  the  prejudice  of  such  vessel 
and  freighters,  be  it  further  agreed  by  the  said  parties,  that 
neither  officer  or  seaman  shall,  on  any  pretence  whatever,  be 
entitled  to  such  indulgence ;  but  shall  do  their  duty  by  day  in 
discharging  the  cargo,  and  keep  such  watch  by  night  as  the 
master  shall  think  proper  to  order  for  tbe  preservation  of  the 
same."  And  this  very  stipulation  is  in  the  present  articles, 
and  constitutes  a  part  of  the  contract.  But  it  is  one  thing 
to  be  responsible  for  a  violation  of  the  terms  of  the  con- 
tract ;  and  quite  another  ^thing  to  incur  the  visitation  of  the 
maritime  penalty  of  forfeiture  of  the  whole  wages  of  the  voy- 
age. In  the  present  case,  it  is,  in  my  judgment,  quite  clear 
that  the  voyage  was  ended,  so  far  as  tbe  Maritime  Law  is 
concerned,  at  the  time  when  the  asserted  act  of  desertion 
took  place.  The  vessel  was  not  only  safely  moored^  but  had 
come  to  the  wharf,  and  had  been  duly  entered,  and  part  of 
her  cargo  had  been  discharged.  However  reprehensible  the 
act,  then^  was,  it  was  not  a  desertion  during  the  voyage ;  and 
VOL.  vi«  48 
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therefore,  so  far  as  the  forfeiture  turns  upon  the  principles  of 
the  Maritime  Law,  it  was  not  incurred.  Nor  is  there  any 
thing  novel  in  this  doctrine.  It  is  manifestly  implied  in  the 
reasoning  of  that  truly  great  Judge  (Princeps  inter  pares) 
Lord  Stawell,  in  the  case  of  !Z%e  Pearly  (5  Rob.  R.  2524,) 
which  has  been  cited  at  the  bar.  But  it  is  still  more  directly 
announced  in  the  more  recent  case  of  The  Baltic  Merchant^ 
(Edwards'  R.  86.)  In  this  latter  case,  which  turned  upon 
the  very  point,  whether  the  voyage  was  ended  by  a  mere  arri- 
val in  port,  Lord  Stowell  on  that  occasion  said :  '^  By  inter- 
pretation of  law,  the  voyage  is  not  completed  by  the  mere  act 
of  arrival.  The  act  of  mooring  is  an  act  to  be  done  by  the 
crew;  and  their  duty  extends  to  the  time  of  the  unlivery  of  the 
cargo.  There  is  no  period  at  which  the  cai^o  is  more  ex- 
posed to  hazard,  than  when  it  is  in  the  act  of  being  transferred 
from  the  ship  to  the  shore ;  and  therefore  the  law,  not  only 
the  old  law,  but  particularly  the  Statute,  by  which  the  West 
India  trade  has  been  in  later  times  regulated,"  (and  the  case 
before  him  was  of  a  West  India  ship,)  '^  has  enjoined  in  the 
strictest  manner,  that  the  mariners  shall  stay  by  the  vessel, 
until  the  cargo  is  actually  delivered.  I  take  this  to  have 
been  always  a  part  of  the  duty  of  the  mariners  ;  their  con- 
tract is  legally  understood  to  go  this  length ;  and  there  never 
can  have  been  a  time,  when  the  owner  was  not  entitled  to 
some  consideration  against  the  mariners,  on  account  of  the 
non-completion  of  the  contract.  This  is  a  consideration  not 
in  modum  pcena,  but  it  is  a  civil  compensation  for  injury  re- 
ceived, existing  in  all  reason  and  justice  antecedently  to  any 
Statute  upon  the  subject."  His  Lordship  here  points  out  the 
very  distinction  between  cases  of  compensation  for  an  im- 
perfect performance  of  the  contract,  and  cases  of  forfeiture 
for  desertion,  which  are  strictly  in  pcenam.  And  he  after- 
wards proceeded  to  decide,  that  the  voyage  in  that  case  could 
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not,  upon  the  trae  construction  of  the  Statutes  on  the  subject 
of  the  West  India  trade,  be  deemed  to  be  ended,  (not,  until 
the  cargo  was  unlivered,  but)  until  the  vessel  was  safelj 
moored  in  the  West  India  docks ;  and  when  so  moored,  he 
held  the  voyage  complete  and  ended,  so  that  the  forfeiture 
for  desertion  would  not  afterwards  attach.  But,  the  desertion 
being  before  such  mooring,  he  pronounced  for  a  forfeiture  in 
the  case.  It  seems  to  me,  that  this  decision  is  as  fully  in 
point  as  could  be  desired  ;  and  it  affirms,  what  has  always  ap- 
peared to  me  to  be  the  true  import  of  the  Maritime  Law.^  I 
am  therefore  of  opinion,  that,  upon  the  mere  footing  of  the 
Maritime  Law,  no  forfeiture  of  wages  has  been  incurred; 
because,  in  the  first  place,  I  am  not  satisfied,  that  there  was 
any  quitting  the  ship  animo  non  revertendi,  with  an  intention 
to  desert  the  service ;  and,  in  the  next  place,  because,  at  the 
time  of  the  asserted  absence,  the  voyage  was  ended. 

The  next  question  is,  whether  there  has  been  any  statute 
forfeiture  of  the  wages  for  the  asserted  desertion.  The  fifth 
section  of  the  Act  regulating  seamen  in  the  merchants'  ser- 
vice, (Act  of  1790,  ch.  56,  [29],)  provides,  «  That  if  any 
seaman,  be,  shall  absent  himself  from  the  ship  or  vessel  in 
which  he  shall  have  shipped,  without  leave  of  the  master  or  offi- 
cer commanding  on  board,  and  the  mate,  or  other  officer  having 
charge  of  the  log-book,  shall  make  an  entry  therein  of  the  name 
of  such  seaman,  be,  on  the  day  he  ihall  mo  absent  himself; 
and  if  such  seaman,  &c.,  shall  return  to  his  duty  within  forty- 
eight  hours,  such  seaman,  be,  shall  forfeit  three  days'  pay 
for  every  day  for  which  he  shall  so  absent  himself,  to  be  de- 
ducted out  of  his  wages.  But  if  any  seaman,  be.  shall  ab- 
sent himself  for  more  than  forty-eight  hours,  at  any  one  time, 

1  See  Abbott  on  Shipping,  Pt  4,  ch.  3,  §  3,  pp.  463-472,  and  Story 'a 
Notes,  edition  of  1889.    I^wDtine  v.  Drosi,  3  Boe.  &  Pull.  R.  303. 
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be  shall  forfeit  all  the  wages  due  to  him,  and  all  his  goods  and 
chattels,  which  were  on  board  the  ship,  be.  &c.,  at  the  time 
of  his  desertion,  to  the  use  of  the  owners  of  such  ship  or 
iressel ;  and  moreover  shall  be  liable  to  pay  to  him  or  them 
all  damages,  which  he  or  they  may  sustain  by  being  obliged  to 
hire  other  seamen  or  mariners  in  his  or  their  place,"  be.  be. 
This  section  has  always  been  construed  to  apply  to  cases  of 
unlawful  absence  during  the  voyage,  after  the  vessel  has  left 
the  home  port,  at  which  it  commenced ;  as  the  second  section 
of  the  same  Act  has  been  also  held  exclusively  to  apply  to 
such  absence  at  the  home  port.'  It  supposes,  therefore,  that 
the  voyage  is  still  in  transit ;  and  can  by  no  reasonable  inters 
pretation  extend  to  any  absence  after  the  voyage  is  ended. 
Independent  of  this  general  ground,  which  at  once,  from  what 
has  been  already  stated,  disposes  of  this  part  of  the  defence^ 
there  is  another  quite  as  decisive.  The  Statute  manifestly 
contemplates  a  distinction  between  absence  without  leave  and 
desertion ;  and  it  supposes,  that  the  former,  if  there  should 
be  a  return  to  duty  within  forty-eight  hours,  would  not  incur 
the  forfeiture  of  all  antecedent  wages  by  the  Maritime  Law ; 
for  it  would  be  almost  absurd,  if  such  were  the  legal  result, 
to  declare  the  minor  penalty  of  a  forfeiture  of  three  days' 
pay.  It  treats  absence,  therefore,  without  leave,  to  be  en 
equivocal  act,  and  not  necessarily  desertion,  anim^  nan  reef r- 
tendL  But,  inasmuch  as  such  prolonged  absence  might  eiH 
danger  the  safety  of  the  ship,  or  the  due  progress  of  the  voy* 
age,  it  deems  forty-eight  hours'  absence  without  leave,  to  be 
ipso  facto  a  deserticm,  and  inflicts  upon  it  a  total  forfeiture  ef 
wages.  It  thus  creates  a  Statute  desertion,  and  makes  that 
conclusive  evidence  of  the  fact,  which  would,  upon  the  com* 
mon  principles  of  the  Maritime  Law,  be  merely  presumptive 
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evidence  of  it.  It  does  not  supersede  the  general  doctrine  of 
the  Maritime  Law^  or  repeal  it ;  but  merely  in  a  given  case 
applies  a  particular  rule  in  pcBfiam,  leaving  the  Maritime  Law 
in  all  other  cases  in  full  efficiency.  But,  to  bring  the  case 
within  the  Statute,  there  must  be  a  strict  compliance  with  all 
the  Statute  requisites ;  for,  in  a  case  so  highly  penal,  nothing 
16  to  be  taken  by  intendment.  Now,  to  work  the  statute 
forfeiture,  it  is  made  an  indispensable  condition,  that  the  mate, 
or  other  officer  having  charge  of  the  log-book,  should  make 
an  entry  therein  of  the  name  of  such  seaman,  on  the  day  on 
which  he  ihall  to  absent  hiauelf;  and  the  entry  must  not 
merely  state  bis  absence,  but  that  he  is  absent  without  leove.^ 
The  entry  on  the  very  day  is,  therefore,  a  sine  qud  non*  II 
is  a  just  and  reasonable  precaution,  to  prevent  all  subsequent 
fimudulent  entries,  and  all  parol  evidence  of  unlawful  ab- 
sences in  the  progress  of  the  voyage,  which  may  result  from 
after  thoughts  and  contrivances,  from  personal  pique,  or  from 
the  unavoidable  deficiency  of  positive  proof  of  leave. 
Whoever  is  much  acquainted  with  maritime  life,  has  had 
occasion  to  know,  how  many  cases  of  this  sort  would  arise 
from  the  common  controversies  between  seamen  and  officers, 
if  such  solemn  charges  could  be  set  up  at  any  dbtance  of 
time,  without  any  other  proof,  than  the  quickening  power  of 
resentment,  or  the  stimulated  industry  of  memory,  might  sup- 
ply by  parol.  Now,  the  proof  is  incontestable,  and  indeed  it 
is  admitted,  that  the  entry  of  absence  without  leave  in  the 
log*book,  was  not  made  until  the  evening  of  the  fourth  day 
after  the  asserted  absence  without  leave ;  and  it  was  then 
made  at  the  special  application  of  the  owner  himself.    Under 

such  cifcumstances  it  is  manifest,  that  it  is  not  a  complianoe 

-~ ■  I  —    --  — 

1  Abbott  on  Shipping,  Pt  4,  ch.  8,  $  3,  p.  468,  Story's  Note,  edition 
of  1839. 
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with  the  Statute ;  and  therefore  the  defence  on  this  point 
cannot  be  sustained.  Indeedy  if  the  Statute  were  out  of 
the  question,  I  should  have  thought,  that  the  entry  in  the 
log-book,  being  after  the  case  was  put  in  controversy,  poit 
litem  motantf  would  have  been  inadmissible  upon  general 
principles  to  found  a  penalty. 

Whether  the  omission  to  record  the  entry  of  desertion  in 
the  log-book  would  have  been  equally  fatal  to  an  enforcement 
of  the  forfeiture  of  the  Maritime  Law  for  desertion,  it  is  not 
necessary  to  decide.  The  present  inclination  of  my  opinion 
is,  that  it  would  not  be.  But,  be  this  as  it  may,  the  omission 
would  afford  a  strong  presumption,  that  there  was  an  express 
or  implied  leave  of  absence,  unless  the  other  circumstances 
of  the  case  positively  repudiated  it. 

But,  although  I  cannot  pronounce  for  a  forfeiture  of  wages 
in  this  case  founded  upon  any  desertion,  statutable  or  mari- 
time ;  yet  I  am  entirely  satisfied,  that  the  absence  in  this  case 
was  without  leave,  either  of  the  master  or  owners,  and  indeed 
was  against  the  known  will,  if  not  the  orders,  of  both.  It  is, 
therefore,  a  case  of  a  criminal  disobedience  and  departure 
from  duty ;  and  the  more  reprehensible,  because  it  was  done 
by  an  officer  of  the  ship,  who  ought  to  know  better,  and  owes 
a  better  example  both  to  the  seamen  and  to  bis  employers. 
I  cannot  but  feel  also,  that  the  evidence  establishes,  that  the 
absence  was  the  less  excusable,  because  it  was  under  some 
feelingsof  resentment  for  censures  passed  upon  his  inattention 
by  the  owner ;  and  because  it  is,  in  an  emphatic  manner,  the 
duty  of  the  second  mate  to  attend  punctiliously  to  the  dis- 
charge of  the  cargo,  to  prevent  plunderage  and  damage,  and 
to  secure  promptitude  and  care  on  the  part  of  the  persons 
employed  in  the  unlivery.  The  excuses  set  up  by  him  are 
in  a  legal  point  of  view  wholly  unsatisfactory,  and  are  matters 
of  personal  feeling,  with  which  the  Court  cannot  intermeddle. 
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I  follow  out  the  doctrine  on  this  subject  in  the  case  of  The 
Baltic  Merchant^  (Edwards'  R.  86,)  and  deem  the  owner  en- 
titled, not  merely  to  a  compensation  for  the  loss  of  the  ser- 
vices of  the  second  mate  during  this  period,  but  for  something 
more,  as  a  just  admonition  to  officers  having  such  high  and 
responsible  duties  devolved  upon  them,  and  designedly  de- 
parting from  them.  Of  moral  turpitude  or  blame  I  acquit  the 
libellant,  but  not  of  studied  omission  of  duty.  The  District 
Judge  came  upon  this  subject  to  the  same  conclusion,  which 
I  have  arrived  at.  He  inflicted  the  penalty  of  a  forfeiture  of 
one  month's  pay  for  the  neglect.  If  this  were  the  case  of  a 
common  seaman,  I  should  do  the  same.  But  in  the  case  of  an 
officer,  I  think  the  good  of  the  merchants'  service  requires  a 
somewhat  higher  forfeiture.  If  the  eflfect  of  this  would  be  to 
deprive  the  libellant  of  his  costs  in  this  Court,  I  would  not 
upon  so  slight  a  diflference  of  opinion  change  the  decree. 
But,  as  under  no  circumstances  I  should  allow  the  lihellant's 
costs  in  this  Court,  thinking,  as  I  do,  that  the  appeal  was 
rightly  and  properly  taken,  I  shall  decree  a  forfeiture  of  two 
months'  pay,  instead  of  one  month's  pay,  of  the  mate  to  be 
deducted  (namely  $36),  and  affirm  the  decree  as  to  the  resi- 
due. Each  party  is  to  bear  his  own  costs  in  this  Court ;  and 
the  libellant  b  to  be  entitled  to  his  costs  in  the  District 
Court. 

Decree  accordingly* 
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ICHABOD    MaCOMBBR    AND    OTHERS,     ApFELLANTS    AND 

Rbsfondemts, 

It. 

John  M.  Thompson,  Apfelleb  and  Libbllant. 

la  a  auii  for  wageti  or  for  a  tbare  in  a  whaling  voyag*,  if  the  dcfisoce  Mtt  np  mis- 
condact|  there  must  be  a  special  allegation  of  the  facts,  with  due  certwntj  oi  tine, 
place,  and  other  circumsiaoces ;  otherwise  the  Court  will  reject  it.  Loose  allegap 
tieas  of  general  miscoodact  are  insufficient. 

Paasagcs  can  be  recovered  for  the  misconduct  of  a  seaman,  onlj  when  thej  are  the 
direct  and  immediate  result  of  his  acts  or  omissions,  not  when  thejr  are  renote  and 
coBtiageat  j  Cmua  proanmM  mm  rtmoim  tpeelatur. 

Under  the  circumstances,  one  bondred  dollars  deducted  from  tbe  share  of  the  libel- 
lant  in  a  whaling  voyage,  for  gross  misconduct. 

lilBBL  for  the  share  of  the  libellant,  as  cooper  on  a  wbaliog 
Toyage  to  the  Pacific  Ocean  and  back  to  the  United  States. 
The  answer  admitted  the  service  and  share  of  the  party ;  bat 
asserted  gross  misbehaviour,  as  incurring  a  forfeiture.  The 
decree  of  the  District  Court  was  in  favor  of  the  libellant, 
from  which  an  appeal  was  taken. 

The  cause  was  argued  by  £.  and  JP.  Basseit  for  the  libel- 
lant, and  by  Simmons  and  Fletcher  for  the  respondents. 

Story  J.  This  is  a  libel  for  tbe  share  of  the  libellant,  as 
cooper  of  the  ship  Maine,  of  the  proceeds  of  a  whaling  voy- 
age to  the  Pacific  Ocean  and  back  to  the  United  States, 
brought  against  the  respondents,  as  owners  of  the  ship. 
There  is  no  controversy,  that  the  service  has  been  duly  per- 
formed by  the  libellant  for  the  voyage,  and  that  he  is  entitled 
to  the  proceeds  of  his  share  of  the  earnings  of  the  voyage, 
unless  the  matters  of  defence,  set  up  in  the  answer,  consti- 
tute a  legal  bar  to  the  claim.  The  answer,  in  the  first  place, 
asserts,  that  the  libellant  "  did  not,  and  would  not,  though 
often  thereto  requested  and  ordered  by  the  master  and  other 
lawful  officers  of  the  ship^  obey  the  said  master  and  officers 
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having  commaod  and  charge  of  the  ship,  but  wholly  neglected 
and  refused  so  to  do  ;  and  disobeyed  their  lawful  commands^ 
and  violated  his  contract  and  agreement,  and  became  muti* 
nous,  and  attempted  to  excite  a  mutiny  on  board  said  sbip, 
while  at  sea  at  divers  times."  Whatever  may  be  the  suffi- 
ciency of  such  an  allegation  in  a  declaration  at  common  law^ 
founded  on  the  shipping  articles,  as  it  has  no  specification  of 
time,  place,  occasion,  or  other  circumstances,  it  is  far  too 
loose  and  general  in  its  texture  to  found  any  defensive  allega- 
tion in  proceedings  in  the  Admiralty.  Every  charge  of  such 
a  nature  is  there  expected  to  be  propounded,  or,  as  it  is  tech- 
nically phrased,  articulated,  in  distinct  articles  in  the  answer, 
with  due  certainty  of  time,  place,  and  other  circumstances, 
90  that  the  Court  may  distinctly  see,  to  what  charges  in  par- 
ticular the  evidence  applies.  If,  therefore,  a  preliminary  ex* 
ception  bad  been  taken  to  the  admission  of  the  charge,  thus 
generally  and  loosely  framed,  I  should  not  have  doubted,  that 
the  charge  ought  to  have  been  expunged  from  the  answer. 
As  it  is,  I  am  clearly  of  opinion,  that  it  is  wholly  insufficient 
in  point  of  law  to  be  acted  upon  by  this  Court ;  and  there- 
fore, I  should,  if  I  did  not  deem  it  unsupported  by  the  evi- 
dence, (as  I  certainly  do,)  deliver  myself  from  all  consider- 
ation of  it.  Where  a  charge  of  general  and  habitual  miscon- 
duct is  to  be  made  out,  it  should  be  propounded  in  exact 
terms  for  the  purpose  ;  where  specific  acts  of  misconduct 
are  to  be  relied  on,  they  should  be  specifically  put  in  issue, 
with  due  certainty  and  exactness  of  statement. 

But  the  more  important  matter  of  defence,  asserted  by  the 
answer,  is,  that  on  the  return  voyage,  to  wit,  on  the  10th 
of  February,  1832,  while  the  ship  lay  at  Stonington  in  Con- 
necticut, where  she  had  been  waiting  for  the  opportunity  of 
favorable  winds  and  weather  to  return  to  her  proper  home 
port  of  destination,  (Fairhaven,  in  Massachusetts,)  and  when 
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orders  were  given  to  prepare  for  going  to  sea,  the  libellant 
used  abusive  language  to  the  second  mate  of  the  ship,  and 
refused  obedience  to  orders ;  and  clenched  and  assaulted  the 
second  mate ;  and  told  the  chief  mate  he  ought  to  be  mur- 
dered ;  and  assaulted  and  abused  th^  chief  mate ;  and  con- 
ducted himself  in  so  insolent  and  mutinous  a  manner,  as  to 
excite  a  mutinous  spirU  in  many  of  the  crew ;  so  that  the 
pilot  on  board  refused  to  proceed  to  sea  with  the  libellant 
on  board  ;  and  it  was  in  fact  unsafe  so  to  do  ;  and  that  when 
the  libellant  had  been  secured,  and  before  the  pilot  could  get 
the  ship  out  to  sea,  the  wind  changed,  and  the  ship  got  upon 
dangerous  rocks,  and  was  greatly  damaged  ;  all  of  which  dam- 
age was  sustained  in  consequence  of  the  very  gross  and  muti- 
nous misconduct  of  the  libellaat,  and  his  disobedience  of  the 
lawful  commands  of  the  master  and  officers.  The  answer 
farther  asserts,  that  the  libellant  was  logged  for  the  said  of- 
fence by  an  entry  in  the  log-book ;  and  that  the  master  went 
on  shore,  and  entered  a  protest  against  him  ;  and  was  obliged 
to  confine,  and  did  confine  him,  and  keep  him  confined  until 
the  ship  was  moored  in  Fairhaven,  where  he  was  committed 
to  prison  in  due  form  for  trial  for  his  mutinous  conduct ;  and 
he  did  not  return  to  the  ship  again.  And  it  proceeds  to  allege, 
that  the  premises  constitute  a  legal  cause  of  forfeiture  of  the 
libellant's  share  of  the  proceeds ;  and  that  the  damage  sus- 
tained exceeds  the  value  of  that  share. 

The  charge  thus  set  up  in  its  actual  presentation  is  certain- 
ly of  a  very  high  and  aggravated  nature.  If  it  were  com- 
pletely borne  out  in  its  full  extent  by  the  evidence,  it  would 
call  for  the  severe  animadversion  of  the  Court.  Some  parts 
of  the  charge  are,  however,  wholly  unsupported,  not  onJj  in 
form,  but  in  substance.  Thus,  the  answer  would  lead  us  to 
suppose,  that  the  ship's  going  on  shore,  and  receiving  an  in- 
jury was  the  direct  and  immediate  effect  of  the  misconduct 
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of  tbe  libellant.  Now,  the  fact  is,  that  the  misconduct  of  the 
libellant,  whatever  it  was,  took  place  early  in  the  morning  of 
the  10th  of  February,  1832.  The  master  went  on  shore  and 
made  a  protest,  and  after  several  hours'  absence  returned  on 
board  again  ;  and  the  wind  having  then  shifted,  it  became  im- 
proper to  put  to  sea ;  and  tbe  ship  during  the  succeeding 
night,  by  the  violence  of  a  storm,  drifted  her  anchors  and 
went  ashore.  So  that  the  injury  in  no  sense,  legal  or  moral, 
resulted  from  the  misconduct  of  the  libellant,  but  was  a  mere 
maritime  casualty.  The  damage,  then,  was  not  attributable 
at  all  to  the  libellant.  It  was  not  a  consequence  of  his  mis- 
conduct, but  remote  and  contingent.  And  he  is  not  in  any 
measure  responsible  for  it ;  for  the  rule  of  law,  as  well  as  of 
common  sense,  is,   Causa  proxima,  nan  remota,  spectatur. 

As  little  foundation  is  there,  in  my  judgment,  for  the 
charge,  that  there  was  real  danger  to  tbe  ship  in  putting  to 
sea  with  tbe  libellant  on  board,  from  any  mutiny  of  the  crew. 
No  such  spirit  was  exhibited  on  their  part,  and  no^disobedience 
of  orders  ensued;  although,  if  some  parts  of  the  testimony  are 
to  be  believed;  the  libellant  endeavoured  to  provoke  them  to 
it.  And  if  the  libellant's  being  on  board  was  dangerous  to 
the  safety  of  the  ship,  it  was  clearly  the  duty  of  the  master 
to  put  him  on  shore,  and  not  to  hazard  the  voyage  by  retain- 
ing him,  as  he  did,  on  board  in  irons.  This  act  cannot,  as  I 
think,  be  fairly  under  tbe  circumstances  attributed  to  a  mere 
desire  to  provide  for  the  safety  of  the  ship  ;  for  that  might 
have  been  accomplished  by  the  more  summary  process  of 
dismissal ;  but  to  a  desire  to  punish  the  libellant  for  his  mis- 
conduct. That  ail  the  rest  of  the  crew  duly  performed  their 
duty  at  Stonington,  and  until  the  termination  of  the  voyage, 
without  any  insubordination,  is  manifested  by  the  whole  tenor 
of  the  evidence. 
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The  case,  then,  stands  singly  upon  the  asserted  miscon- 
duct of  the  libellant  in  disobedience  of  orders,  in  using  insult* 
ing  language,  and  in  assaulting  and  striking  the  chief  and 
the  second  mate  at  the  time  stated  in  the  answer.  And  my 
opinion  is,  upon  a  review  of  the  whole  evidence,  that  the 
charge  is  distinctly  in  substance  made  out.  It  is  sufficiently 
apparent,  that  the  libellant  and  the  second  mate  entertained 
DO  very  good  will  towards  each  other ;  and  that  the  libellant 
was  not  slow  to  use  his  opportunities  to  exhibit  it.  His  con- 
duct on  the  preceding  evening  was  very  gross  and  insulting, 
and  utterly  without  excuse  ;  though  it  did  not  amount  to  any 
thing  more  than  contumacy  and  abusive  language.  And,  as 
fiir  as  the  conduct  of  the  second  mate  has  appeared  in  evi- 
dence, it  was  certainly  that  of  a  civil  and  humaoe  officer. 
The  truth  seems  to  be,  that  the  libellant  is  a  man  of  quick 
passions  and  resentments,  and  could  ill  brook  the  commands 
and  authority  of  the  second  mate,  who  was  a  foreigner  by 
birth,  (a  Portuguese,)  and  towards  whom  he  indulged  a  good 
deal  of  that  contempt  and  pique^  which  is  certainly  an  in- 
firmity, if  not  a  disease,  in  the  American  nautical  character. 
That,  in  the  affiray  on  the  morning  of  the  lOth  of  February, 
the  libellant  was  greatly  to  blame,  if  not  wholly  without  ex- 
cuse, is  in  my  judgment  clearly  established  by  a  decided  pre- 
ponderance of  the  evidence.  I  am  also  satisfied,  that  he 
struck  both  the  first  and  second  mate  without  any  suitable 
justification.  He  was  in  a  furious  passion,  and  gave  way  the 
more  readily  to  it,  thinking  that  in  the  American  waters  he 
could  more  freely  exercise  his  rights,  according  to  his  own 
boastful  language,  than  he  dared  to  do  under  the  guns  of  a  Por- 
tuguese fort.  It  is  high  time  be  should  learn,  that  the  American 
laws  protect  no  man  in  insolence,  disobedience  of  ordetrs,  muti- 
nous conduct,  or  personal  attacks  ;  and  least  of  all  protect  the 
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crew  of  a  ship  in  such  conduct  towards  their  superior  officers. 
The  master  was,  therefore,  fully  justified  in  putting  him  in  irons 
on  this  occasion  by  way  of  punishment,  as  well  as  of  security. 
And  I  cannot  but  think,  that  the  subsequent  conduct  of  the 
libellant  during  the  passage  to  Fairhaven  was  such  as  aggra- 
vated the  original  offence.  It  was  not  only  wholly  without 
contrition,  but  in  a  spirit  of  cool  and  determined  bravado. 
If  a  different  course  of  conduct  had  been  pursued,  there  might 
have  been  much  to  mitigate  the  offence ;  for  repentance  and 
an  offer  to  return  to  duty  are  of  high  value  and  import  in  the 
Maritime  Law.  As  the  case  stands,  I  should  ill  administer 
the  true  principles  of  that  law,  if  I  did  not  say,  that  the  case 
called  upon  the  Court  for  an  exemplary  admonition.  I  do 
not  think,  that  under  all  the  circumstances  I  should  be  jn^Ci- 
fied,  for  a  single  offence  of  tbi?  nature,  in  declaring  a  total  for- 
feiture  of  the  libellant's  share  of  the  proceeds.  Bot  I  shall 
direct  a  deduction  to  be  made  of  one  hundred  doHars  from 
the  amount  remaining  due ;  and  each  party  must  bear  his 
own  costs  in  this  Court.  In  other  respects  the  decree  of  the 
District  Court  is  t6  be  affirmed. 

It  is  proper  to  add,  that  the  main  evidence,  by  which  xaf 
judgment  has  been  influenced  in  this  decision,  was  never 
brought  before  the  District  Court ;  so  that  there  is  no  reason 
to  consider,  that  there  would  have  been  the  slightest  differ- 
ence of  opinion  upon  this  case  between  my  learned  brother 
and  myself,  if  we  bad  beai  called  to  decide  it  upon  a  similar 
posture  of  the  evidence. 

Decree  accorHngfy, 
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Charles  Trsadwell,  Apfellant, 

V. 

Harry  Joseph,  Appex^ee. 

In  Admiralty  cauBes  of  damage,  the  libel  should  state  each  distinct  act  of  injnry  in 

a  distinct  article  with  reasonable  certainty  of  time  and  place. 
Where  a  defence  is  put  in,  by  way  of  justification,  it  mnst  admit  the  facta. 
Where  the  act  is  relied  on  as  a  panishment,  it  most  be  so  pleaded. 
In  cases  where  a  justification  is  set  up,  the  onus  probandi  is  on  the  respondent. 
Decree  for  damages  for  wrongful  assault  and  imprisonment. 

Story  J.  This  is  a  suit  brought  in  the  Admiralty  bj  the 
original  libellant,  now  appellee,  against  the  appellant,  who 
was  the  original  respondent,  in  personam^  in  what  is  techni- 
cally called  a  cause  of  damage.  The  charges  in  the  libel  are 
of  gross  maltreatment,  and  wrongful  assault,  and  imprisonment 
of  the  libellant,  who  was  a  seaman  on  board  the  ship  Forum, 
by  the  respondent,  who  was  cotnmander  thereof,  on  the  high 
seas,  and  within  the  jurisdiction  of  the  Court 

The  matter  in  the  libel  resolves  itself  into  two  distinct 
charges,  each  of  which  ought  to  have  been  propounded  in  a 
distinct  article,  with  reasonable  certainty  of  time  and  place, 
instead  of  being  mixed  together  in  one  general  statement ; 
for  they  were  not  contemporaneous,  nor  in  any  exact  sense  a 
continuation  of  the  same  injurious  proceeding.  I  cannot  but 
express  my  regret  at  finding  this  anomalous  and  loose  course  of 
practice  so  long  pursued ;  and  I  trust  it  will  soon  be  reformed 
by  more  exact  pleadings. 

The  first  charge  is,  that  the  respondent  did  with  force  and 
violence,  without  rightful  cause  or  justification,  order  the 
libellant  to  scrape  down  the  masts  of  the  ship  for  a  long  .space 
of  time,  to  wit,  for  fourteen  hours,  the  wind  then  blowing 
heavily.  The  answer  of  the  respondent  to  this  charge  is, 
"  that  the  scraping  of  the  masts  of  a  ship  is  a  necessary  duty, 
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and  proper  to  be  performed  by  the  mariners  thereof;  and 
that^  if  the  Iibellant  was  employed  in  that  manner,  it  was  a 
part  of  the  ship's  duty,  which  the  Iibellant  was  bound  by  his 
enlistment  on  board  the  vessel  to  perform."  Now,  this  an- 
swer is  insufficient,  both  in  matter  and  form.  It  neither  ad- 
mits nor  denies  the  act  complained  of;  but  states  condition- 
ally, that,  ''if  the  Iibellant  was  employed,  &c.,  it  was  a  part 
of  the  ship's  duty,"  &;c.  It  is  clear,  upon  the  first  principles 
of  all  responsive  pleadings,  that  the  party,  who  sets  up  a  jus- 
tification or  excuse  of  any  act,  must  admit  the  existence  of 
that  act ;  and  if  he  denies  it,  his  denial  must  be  in  positive 
terms.  A  defensive  allegation  in  the  Admiralty  equally  as  much 
requires  this  certainty,  as  a  plea  at  the  common  law.  A  party 
cannot  put  forth  a  sort  of  middle  and  speculative  answer, 
neither  admitting  nor  denying  any  thing.  He  should  meet  the 
charge  of  the  libel  with  direct  allegations.  Besides,  the  an- 
swer does  not  reach  the  gravamen  of  the  charge.  Admitting 
it  to  be  a  part  of  the  duty  of  the  crew  to  scrape  the  masts,  it 
is  to  be  done  at  proper  times  and  seasons,  and  in  a  reasonable 
manner.  If  it  is  required  under  circumstances  of  oppression, 
or  wantonness,  out  of  mere  resentment,  the  order  is  not  justi- 
fiable, nor  the  duty  demandable.  A  seaman  is  not  a  slave  ; 
he  is  entitled  to  fair  treatment ;  and  is  not  to  be  overcharged 
with  duty  from  caprice  or  dissatisfaction.  Hence,  whenever 
the  act  is  charged  as  oppressive,  it  should  be  specially  shown, 
that  it  was  proper  on  the  particular  occasion,  and  was  not  op- 
pressive. On  the  other  hand,  if  it  be  inflicted  as  a  punish- 
ment, the  cause  should  be  specially  set  up,  and  shown  to  be  a 
justification.  In  the  present  case,  giving  the  utmost  efiect  to 
the  averments  of  the  answer,  it  does  not  show,  that  such  a 
prolonged  duty  for  such  a  period  of  time  was  either  proper 
or  necessary  for  the  occasion.  And  it  is  impossible  to  sustain 
the  answer^  as  insisting  upon  it  as  a  mode  of  punishment. 
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And  yet  the  whole  scope  of  the  evidence  leads  the  mind  al- 
most irresistibly  to  the  conclusion,  that  it  was  required,  as  a 
mode  of  punishment  for  some  incorrect  conduct  towards  the 
master.  I  am  compelled,  therefore,  to  say,  that  not  being 
justified  in  the  pleadings,  as  a  punishment,  and  yet  being  in 
fact  such,  it  stands  in  the  actual  presentation  unexcused. 
Indeed,  if  the  testimony  introduced  into  the  cause  by  the 
master  for  another  purpose,  be  true,  the  proceeding  would 
deserve  no  small  reprehension ;  for  it  would  then  appear, 
that  the  libellant  was  at  the  time  known  to  be  seriously  indis- 
posed, and  in  some  sort  wandering  in  bis  mind. 

The  other  charge  is  of  a  more  serious  character,  though  in 
its  frame  it  is  quite  too  loose  and  inartificial.  It  is,  that  after- 
wards the  master  illegally  and  unjustifiably  deprived  the  libel- 
lant of  his  food,  keeping  him  upon  rice-water  and  physic ; 
and  without  cause  imprisoned  him  in  the  hold  of  the  vessel ; 
and  blistered  him,  and  shaved  his  head,  and  lashed  bis  bands 
behind  him,  and  bound  him  to  a  stanchion  below,  whereby 
from  the  steam  of  the  cargo  (coffee)  he  was  nearly  suffocated, 
and  he  was  deprived  of  sleep.  The  answer  to  this  charge 
asserts  in  substance,  that  the  libellant  complained  of  pains  in 
his  head  and  back,  and  medicine  was  accordingly  administered 
to  him ;  that  on  the  next  morning  he  appeared  more  ill,  and 
exhibited  marks  of  derangement  of  mind,  and  the  respondent 
thought  it  necessary  to  bleed  him ;  and  afterwards,  the  libel- 
lant still  continuing  in  the  same  delirious  state,  the  respondent 
caused  his  head  to  be  shaved  and  blistered,  and  blisters  also 
to  be  applied  to  his  neck ;  that  he  caused  the  libellant  to  be 
placed  in  the  steerage  between  decks,  near  the  after  hatch, 
where  he  could  enjoy  fresh  air,  and  at  the  same  time  be  pro- 
tected from  the  weather  and  from  disturbance  from  the  crew ; 
and  in  order  to  prevent  him  from  wandering  about  the  ship 
in  the  state  of  delirium,  in  which  he  was,  the  respondent  coa« 
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fined  him  to  a  stanchion  for  about  two  days,  until  he  recov- 
ered his  mind,  and  became  sufficiently  rational  to  be  trusted. 

If  this  statement  be  true,  it  certainly  amounts  to  a  justifica- 
tion. But  I  am  of  opinion,  that  nothing  short  of  substantial 
proof  of  the  facts  can  sustain  it,  as  a  defence.  Even  if  the 
respondent  acted  with  entire  good  faith,  but  the  libellant  was 
not  in  a  state  of  derangement  or  delirium,  the  defence  must 
fail,  although  a  mere  mistake  of  judgment  would  cer- 
tainly go  very  far  in  mitigation  of  damages.  The  onus  pro- 
bandi  is  here  on  the  respondent ;  and  unless  he  clears  away 
every  reasonable  doubt,  he  must  take  upon  him  the  conse- 
quences of  his  rashness,  or  want  of  skill.  Now,  I  must  say, 
that  the  evidence  has,  in  my  judgment,  wholly  failed  to  es- 
tablish any  clear,  unequivocal  case  of  derangement  or  delirium. 
And  the  conduct  of  the  master  seems  to  me  to  show  an  undue 
precipitancy,  and  a  good  deal  of  harshness  and  severity,  un- 
called for  by  the  occasion.  Nor  am  I  able,  upon  examining 
the  evidence,  wholly  to  escape  from  the  suspicion,  that  there 
were  mixed  up  in  these  medicinal  administrations  some  ingre- 
dients of  resentment  and  punishment.  The  prescriptions 
were  not  so  mild  in  their  nature,  nor  the  nursing  so  gentle  or 
cautious  in  its  quality,  as  to  remove  all  doubt,  that  some 
wholesome  correction  for  past  faults  mingled  its  share  in  the 
discipline. 

If  I  were  to  reverse  the  decree  of  the  District  Judge,  it 
would  be  to  act  upon  a  mere  private  opinion,  which  disre- 
garded the  weight  of  evidence.  My  opinion  is,  that  it  ought 
to  be  afBrmed,  with  costs. 

Decree  accordingly. 
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ladictneiil  for  nalicioiie]/  and  without  jinlifiahle  cause  forcing  a  leamaD  oo  sbort, 
in  a  foreiga  port,  agaiDst  ibe  Crimes  Act  of  1826,  eh.  276»  §  10.  *'  Malictonsly/' 
in  the  Statute,  means  wUftilly,  against  a  knowledge  of  duty.  "  Justifiable  cause  *' 
does  not  neaa  suck  a  cause,  as  ia  the  mere  Blariline  Law  might  auibeciaa  a  dii- 
chaige ;  bat  such  a  cause,  as  the  known  policy  of  the  American  Laws  on  this 
subject  contemplates,  as  a  case  of  moral  necessity,  for  the  safety  of  the  ship  and 
crew,  or  the  due  performance  of  the  Toyage. 

Indictmkmt  for  maliciously  and  without  justifiable  cause 
IbieiDg  a  seaman  of  the  ship  Fabius  on  shore  in  a  foreigD 
port,  to  wit,  at  the  Sandwich  Islands,  contrarj  to  the  Crimes 
Act  of  1825,  ch.  976,  ^  10.     Plea,  general  issue,  not  guilty. 

The  cause  was  argued  by  Dunlapy  District  Attorney,  toi 
the  United  States,  and  by  BartUti  for  the  defendant 

Stort  J.,  in  summing  up  to  the  jury,  said :  In  tins  case, 
it  is  admitted,  that  the  ship  Fabius  is  an  American  ship,  and 
Frederick  Daniels  was  one  of  her  crew,  and  the  steward  of  the 
ship  on  a  whaling  voyage  to  the  Pacific.  It  is  also  admitted, 
and  indeed  is  proved  beyond  all  controversy,  that  he  (Daniels) 
was  forced  ashore  by  the  direct  orders  and  instrumentality  of 
the  master,  at  the  port  of  Mahee  in  one  of  the  Sandwiefa 
Islands,  against  his  will,  and  landed  on  the  beach  there  with 
his  chest,  without  any  means  of  subsistence,  for  the  purpose  of 
finally  separating  him  from  the  ship  for  the  voyage.  He  (Dan- 
iels) is  by  birth  a  Dane ;  and  (it  is  said)  baa  been  naturalised; 
but  that  fact  is  not  proved  by  the  proper  record  evidence.  Un- 
der these  circumstances.  It  is  contended,  in  the  first  place,  that 
by  the  Act  of  1813,  ch.  184,  foreign  seamen  cannot  be  law- 
fully employed  as  part  of  the  crew  of  an  American  ship ;  and 
in  the  next  place,  if  they  can,  that  the  Act  of  18S5,  ch.  376, 
^  10,  on  which  the  present  indictment  is  founded,  applies 
only  to  seamen  in  American  ships,  who  are  citizens.    My 
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opinion  is,  that  the  argument  is  not  well  founded  in  either  re* 
speot.  The  Act  of  1813,  ch.  184,  declares,  indeed,  that 
after  the  then  war  with  Great  Britain,  it  shall  not  be  lawful  to 
employ  on  board  of  any  public  or  private  vessels  of  the 
United  States  any  persons,  except  citizens.  But  the  tenth 
section  of  the  same  Act  suspends  the  operation  of  the  Act, 
as  to  the  employment  of  seamen,  who  are  subjects  of  any 
foreign  nation,  which  shall  not  by  special  treaty  with  the 
United  States  have  prohibited  the  employment  on  board  of 
her  public  or  private  ships  of  white  citizens  of  the  United 
States*  Denmark  has  made  no  such  treaty  stipulation ;  and, 
therefore,  the  clause,  as  to  subjects  of  that  country  at  least, 
remains  inoperative. 

Then,  as  to  the  Act  of  18S5J  on  which  the  present  indict* 
ment  is  founded,  its  language  is  general,  and  equally  applica- 
ble to  all  seamen  constituting  a  part  of  the  crew  of  an  Amer^ 
ican  ship,  whether  foreigners  or  natives  ;  and  I  can  perceive 
no  public  policy,  which  would  justify  the  Court  in  construing 
the  words  as  confined  to  the  latter.  So  long  as  foreign  sea- 
men are  permitted  by  our  laws  to  be  employed  on  board  of 
American  ships,  they  must  be  deemed  admitted  to  the  pro- 
tection of  those  laws ;  as  they  are  certainly  responsible  both 
civilly  and  criminally  for  any  violation  of  them.  It  would 
be  a  most  extraordinary  predicament  to  hold  them  liable  for 
the  latter,  and  at  the  same  time  to  deny  them  all  benefit  of 
the  former.  No  such  invidious  distinction  is  at  present  estab*- 
lished  in  our  legislation.  The  language  of  the  tenth  sectira 
is :  No  master,  be,  '^  shall  during  his  being  abroad  malicious- 
ly and  without  justifiable  cause  force  any  officer  or  mariner  of 
such  ship  or  vessel"  (not  any  American  officer  or  mariner) 
<'  on  shore,  or  leave  him  behind  in  any  foreign  port  or  place,  or 
refuse  to  bring  home  again  all  such  of  the  officers  and  mariners 
of  such  ship  or  vessel,  a$  he  carried  out  with  him^  as  are  in  a 
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condition  to  return,  and  willing  to  return,  when  he  is  ready  to 
proceed  on  his  homeward  voyage,"  &;c.  Now,  it  is  plain, 
that  the  home  here  referred  to  is  not  the  particular  home  of 
any  seaman,  native  or  foreign  ;  but  the  home  port  of  the  ship 
for  the  voyage. 

Then,  what  is  to  be  deemed  a  "  justifiable  cause  "  in  the 
sense  of  the  Act  ?  It  is  argued,  that  whatever  misbehaviour 
would  by  the  general  principles  of  the  Maritime  Law  constitute 
a  suflSicient  cause  to  discharge  a  seaman  in  a  foreign  port,  is  a 
'^  justifiable  cause  "  in  the  sense  of  the  Act.  But  it  seems  to  me, 
that  this  is  laying  down  the  rule  much  too  broadly.  It  is  not, 
indeed,  every  offence  committed  by  a  seaman,  which  will, 
even  by  the  Maritime  Law,  authorize  the  master  to  discharge 
him  in  a  foreign  port.  It  must  be  some  offence  of  a  high 
and  aggravated  character ;  or  long  and  habitual  disregard  of 
duty ;  or  other  continued  misconduct,  unrepented  of  and  un- 
changed. But  the  laws  of  the  United  States,  from  motives 
of  an  enlarged  policy,  have  circumscribed  the  authority  of 
the  master  in  cases  of  discharge  within  much  more  narrow 
bounds.  It  is  well  known,  that  in  former  times  the  govern- 
ment were  put  to  very  great  expenses  for  the  relief  and  main- 
tenance of  sick,  disabled,  and  other  seaman,  who  were  dis- 
charged, or  left  abroad  by  masters  of  American  ships  under 
various  pretences,  often  exceedingly  frivolous,  and  sometimes 
from  a  spirit  of  revenge  or  passionate  excitement.  The  evil 
became  so  extensive,  and  so  burdensome,  that  by  a  Statute 
passed  in  1603,  (Act  of  1803,  ch.  62,  §  1,)  masters  of  ships 
on  foreign  voyages  were  required  to  give  bonds  with  security 
for  the  due  return  of  all  the  seamen,  who  were  engaged  for 
the  voyage  ;  and  by  a  proviso  in  that  Statute  it  was  declared, 
that  the  bond  so  given  should  not  be  forfeited  on  account  of 
the  master's  not  producing  any  of  the  crew,  who  might  be 
discharged   in   a  foreign  country  with   the  consent  of  the 
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American  consul,  or  other  commercial  agent,  in  writing  ;  nor 
on  account  of  any  of  the  crew  dying,  or  absconding,  or  being 
forcibly  impressed  into  another  service.  And  another  section 
of  the  Act  (^  3)  provided  for  cases,  when  the  vessel  is  sold, 
or  a  seaman  is  discharged  with  his  own  consent  in  a  foreign 
country.  Now,  looking  to  the  obvious  policy  of  this  Act,  it 
is  impossible  not  to  feel,  that  Congress  meant  to  admit  no  ex- 
cuses under  the  bond,  except  in  extreme  cases,  where  the 
consul  authorized  the  discharge,  or  the  seaman  died,  or  ab- 
sconded, or  was  impressed.  The  present  case  does  not  fall 
within  either  of  these  classes  of  cases.  But  I  am  not  pre- 
pared to  say,  that  others  may  not  exist,  not  mentioned  in  the 
Statute,  which  yet  would  constitute  a  justifiable  cause  of  a  dis- 
charge. But  I  think  the  right  to  discharge  seamen  can  result 
only  from  what  may  be  deemed  a  moral  necessity,  analogous 
to  the  cases  put  in  the  Statute.  Suppose  for  instance,  a  sea- 
man should  make  a  revolt  onboard  of  a  ship,  or  endeavour  to 
make  such  a  revolt ;  and  should  persist  in  his  misconduct,  so 
that  his  farther  continuance  on  board  would  be  hazardous  to 
the  master  and  crew,  and  the  objects  of  the  voyage  ;  it  seems 
to  me,  that  it  would  constitute  a  good  cause  for  a  discharge. 
So,  if  a  seaman  should  commit  a  manslaughter,  or  assault 
any  of  the  officers  or  crew  with  an  intent  to  kill,  or  other- 
wise conduct  himself  in  such  a  malicious  and  gross  manner  as 
to  render  his  presence  on  board  dangerous  to  the  crew  and 
the  safety  of  the  ship;  the  same  result  would  follow.  And  I 
am  not  prepared  to  say,  that  even  long  continued,  obstinate, 
and  malicious  disobedience  of  orders,  or  neglect  of  ship's  du- 
ty, indicating  a  mutinous  disposition,  and  deliberate  intent  to 
subvert  the  ship's  discipline,  and  the  government  of  the  crew, 
would  not  equally  justify  a  discharge  ;  although  it  is  not  ex- 
pressly within  the  purview  of  the  Statute.  But  I  think  the 
right  arises  only  under  extraordinary   emergencies  and  in 
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extreme  cases,  where  otherwise  the  safety  of  the  officers  or 
crew^  or  the  due  performance  of  the  voyage,  or  the  regular 
enforcement  of  the  ship's  discipline,  would  be  put  in  jeopardy. 
The  mere  convenience  of  the  master  would  not  justify  a  dis- 
charge ;  much  less  such  ofifences,  as  could  be  ordinarily  sup- 
pressed by  the  common  punishments  administered  in  the  sea- 
service. 

But  it  is  not  sufficient,  that  there  should  be  a  want  of  jus- 
tifiable cause,  to  bring  the  case  within  the  Statute.  The  act 
must  be  maliciously  done.  Now,  '^  maliciously,*'  in  the  sense 
of  the  Act,  is  not  limited  to  acts  done  from  hatred,  revenge, 
or  passion ;  but  it  includes  all  acts  wantonly  done,  or  wilfully 
done,  that  is,  against  what  any  man  of  reasonable  knowledge 
and  ability  must  know  to  be  contrary  to  his  duty.^  Now, 
every  man  is  presumed  to  know,  what  the  law  ordinarily  re- 
quires of  him  in  point  of  duty  ;  and  he  cannot  shelter  himself 
from  liability  by  any  pretence  of  ignorance  of  that,  which,  in 
his  station,  every  man  must  be  presumed  to  know.  Still,  if 
the  circumstances  are  such,  that  a  master  of  reasonable  judg- 
ment, acting  bond  fide^  and  not  from  passionate  excitement, 
might  fairiy  deem  it  his  duty  to  discharge  the  seaman ;  he  will 
not  be  guilty  of  the  offence  intended  by  the  Act.  Every 
master  in  a  foreign  voyage  cannot  but  be  presumed  to  know, 
what  the  obligation  of  the  bond  given  by  him,  to  bring  home 
the  crew,  who  go  on  the  voyage,  imports.  And  he  cannot  but 
know,  what  are  the  excuses  allowed  by  the  Act.  If  he  goes 
beyond  tbem,  he  acts  at  his  peril,  and  can  justify  himself  only 
in  a  clear  case  of  moral  necessity,  such  as  I  have  stated. 

Let  us  apply  these  principles  to  the  present  case.  That 
the  master  forced  the  seaman  on  shore  at  the  Sandwich 
Islands  is  (as  I  have  said)  admitted.    The  onus  probandi^  then, 

1  See  UnUed  SU1U9  v.  Ru&fiea,  5  Mason  R.  192.  PkSUpM'i  com^ 
1  Moody,  Crown  Cas.  964, 27a 
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is  on  the  master  to  establish,  that  the  act  was  for  a  justifiable 
cause ',  for  in  the  absence  of  such  cause  the  law  will  presume, 
that  he  did  it  maliciously,  until  the  contrary  is  proved.  The 
defence  is  here  mainly  rested  on  the  fact,  that  after  the  sea- 
man (who  was  steward  of  the  ship)  was  tied  up  to  the  rigging, 
and  flogged  with  a  cat-of-nine-tails,  he  never  did  any  duty, 
until  he  was  discharged ;  that  b,  from  June  to  November, 
1831 ;  and  that  this  arose  from  his  wanton  obstinacy  and 
malice,  and  determination  not  to  do  duty,  and  not  from  inabil- 
ity. The  answer  on  the  other  side  is,  that  the  flogging  pro- 
duced a  rupture  or  hernia  in  the  abdomen  ;  and  that  the  sea- 
man was  thus  rendered  wholly  incapable  of  performing  duty, 
and  was  really,  not  pretendedly,  an  invalid.  Which  of  these 
statements  is  true  ?  [Here  the  Judge  recapitulated  the  evi- 
dence.] If  the  jury  believe,  that  the  seaman  was  not  injured, 
as  he  pretended,  by  the  flogging ;  but  was  able  to  do  duty,  and 
obstinately  and  maliciously  refused  to  do  duty,  in  order  to  re- 
venge himself,  and  to  destroy  the  ship's  discipline,  and  to  in- 
cite others  of  the  crew  to  disobedience,  then  the  defendant 
ought  to  be  acquitted.  If  he  was  in  fact  disabled ;  and  the 
niaster  by  reasonable  inquiries  might  have  ascertained  i( ;  and 
he  chose  to  act  upon  his  feelings  of  disgust  with  the  seaman  ; 
or  rashly  upon  his  own  suspicion ;  then  it  seems  to  me,  that 

be  ought  to  be  found  guilty. 

Verdict  guilty. 

Judgment  accordingly^ 
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The  Ship   Henry  Ewbank^  Charleston   Fire  and 
Marine  Insurance  Company,  k,c.,  Claimants. 

Underwriter!  cannot  make  any  claim  for  salvage  propertj  in  the  Admirally,  onleas 
there  has  been  an  abandonment  of  the  property  to  them, -and  it  has  been  accepted 
by  them. 

In  salvage  eaaes  the  proper  courM  is  to  make  all  the  coHMlvora  parties  to  the  ori- 
ginal libel.  And  if  any  are  omitted,  they  need  not  file  a  new  libel,  where  the 
property  has  been  already  taken  possession  of,  and  is  in  the  custody  of  the  court 
under  process.  But  they  may  bring  forward  their  claims  by  a  suitable  all^^tion ; 
and  thus  make  themselves  parties  to  the  cause,  without  the  formality  of  notice  or 
process  to  the  other  parties.  Where  diflhrent  libels  are  filed  by  co-salvora  unne- 
cessarily, it  is  at  the  peril  of  paying  cosU. 

In  cases  of  derelict  the  habit  of  Courts  of  Admiralty  is  to  allow  one  moiety  as  sal- 
vage. That  proportion  is  not  departed  firom  unless  under  extraordinary  circum- 
stances. 

If  salTors,  in  effecting  a  salvage  service,  themselves  fall  into  diatress,  and  are  reliev- 
ed by  other  salvors,  they  do  not  lose  their  original  right  to  salvage;  but  the  sec- 
ond salvors  only  partake  in  the  salvage  according  to  their  merit.  Second  salvora 
cannot  lawfiilly  make  it  a  condition  of  giving  assistance,  that  the  original  salvors 
shall  abandon  all  claims  to  salvage. 

An  appeal  by  any  parties  interested  in  the  distribution  of  salvage,  as  to  their  shares, 
biinga  up  incidaBtally  a  review  of  the  whole  decreei  so  fiur  as  the  diatributioD  is 
0QP<*efmfli 
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Stoppage  OB  the  high  seas,  to  save  the  Itvea  of  a  distressed  crew  in  another  ship,  is 
aot  a  deviation  from  the  voyage,  which  discharges  a  policy  of  insurance.  But  a 
stoppage  merely  to  save  property  is  a  deviation. 

In  the  distribution  of  salvage,  the  owner  of  the  salvor  ship  ought  under  ordinary 
drconistances  to  be  allowed  on6  third  of  the  salvage.  In  cases  of  extraordinary 
merit,  or  extraordinary  peril  to  the  ship,  he  may  found  a  daim  to  higher  salvage. 

Rule  of  apportionment  between  the  roaster,  officers,  and  crew ;  and  between  co- 
aahrors. 

Salvors  are  ex  necesntaU  admitted  as  witnesses  to  all  fiscts,  which  are  deemed  pa* 
culiarly  or  exclusively  wiibiu  their  knowledge.  To  other  facts  they  are  incompe- 
tent witnesses. 

What  conslitotes  a  case  of  derelict. 

Apportionment  of  costs  among  co« salvors  and  claimants. 

Stort  J.  This  h  a  libel  of  salvage  in  the  case  of  an  as- 
serted derelict.  The  ship  Henry  Ewbank,  Jeremiah  N. 
Jaques, master,  owned  in  Charleston,  (S.  C.)  sailed  in  Feb- 
ruary last  from  that  port  with  a  cargo  of  cotton  add  rice, 
bound  to  London.  In  the  course  of  the  voyage,  having  met 
with  severe  disasters,  and  lost  her  rudder,  she  was  on  the 
12th  of  March,  in  latitude  42^  5'  and  longitude  53°  60'  W. 
abandoned  by  the  master  and  crew,  who  on  the  same  day 
were  taken  up  by  the  ship  Marmora,  of  Boston,  and  after- 
wards safely  arrived  at  that  port.  At  the  time  of  the 
abandonment,  the  ship  (as  described  by  Captain  Jaques) 
was  completely  unmanageable ;  her  cargo  (the  rice  being 
stored  in  bulk)  was  shifting,  so  as  to  throw  her  gunwale 
into  the  water  in  every  gale  ;  and  she  was  waterlogged,  and 
in  imminent  peril  of  foundering  from  the  nature  of  her  cargo, 
and  her  forlorn  situation.  On  Monday,  the  1st  of  April,  the 
British  Barque  Hope,  Lister  master,  bound  on  a  voyage 
from  Liverpool  (England)  to  New  York,  with  a  large  num- 
ber of  passengers  on  board,  and  a  cargo  consisting  of  salt, 
coals,  and  iron,  fell  in  with  the  Ewbank  in  latitude  40°, 
longitude  54°  W.  The  Hope  was  at  this  time,  from  the 
length  of  the  passage,  and  the  deficiency  of  provisions,  in 
a  disturbed  and  suffering  state,  from  which  she  was  greatly 
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relieved  by  obtaioiDg  a  supply  from  the  Ewbank.  The 
master  of  the  Hope,  with  the  consent  of  the  owner  of  the 
latter,  who  was  then  on  board,  concluded  to  undertake  the 
enterprise  of  getting  the  Ewbank  into  port ;  and  accordingly 
his  mate,  Mr.  Metcalf,  and  a  suitable  crew,  consisting  of 
four  seamen  and  six  passengers,  were  finally  selected  for 
the  purpose.  When  the  Ewbank  was  boarded  she  was 
found  stanch  and  strong,  but  without  any  rudder,  and  with 
nine  feet  of  water  in  her  hold.  The  Hope  remained  by  her 
from  Monday,  the  1st,  until  Friday,  the  5th  of  April ;  and 
during  that  period  the  crew  were  employed  in  making  a  new 
rudder  and  other  arrangements  preparatory  for  their  separa- 
tion, which  took  place  on  the  same  day.  After  parting 
company  the  Ewbank  encountered  severe  weather,  and  the 
new  rudder,  which  was  a  sweep,  was  found,  after  a  few  days' 
trial,  altogether  inadequate  for  the  purpose,  and  was  taken 
on  deck.  A  new  rudder  was  then  constructed  ;  but  it  was 
found  impracticable  to  attach  it  in  the  proper  position,  from 
the  prevailing  heavy  seas  and  violent  winds.  It  was,  there- 
fore, fastened  astern  by  a  rope,  which  parted  in  the  night, 
and  thus  it  was  lost.  From  that  period  the  ship  was  steered 
wholly  by  her  sails  ;  continual  pumping  was  required  ;  little 
efibrt  was  made  towards  constructing  a  new  rudder ;  and  the 
ship  was  left  in  a  good  measure  to  drift  about  at  the  mercy 
of  the  winds  and  waves.  This  state  of  things  remained 
until  the  1st  of  May,  when  they  fell  in  with  the  brig  Pa- 
dang,  of  Boston,  Brewster  master,  bound  to  New  York  with 
a  valuable  cargo  on  board.  At  this  time  they  were  in  lati- 
tude 40°  16'  and  in  longitude  48°  3(y;  and  of  course  they 
had  within  the  last  twenty-seven  days  lost  several  degrees  of 
west  longitude.  The  crew  of  the  Ewbank  were  in  a  state 
of  great  discouragement  and  exhaustion,  and  in  want  of  pro- 
visions ;  and  were  (as,  I  think,  it  cannot  well  be  denied)  en- 
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tirelj  willing  to  give  up  the  whole  enterprise.  After  some 
negotiations  with  Captain  Brewster,  who  was  unwilling  to 
take  all  the  crew  on  board  his  own  vessel  for  want  of  suita- 
ble accommodations,  it  was  concluded  to  make  an  attempt 
to  fix  a  new  rudder,  and  to  get  the  Ewbank  into  port.  Ac- 
cordingly, with  the  consent  of  the  original  salvors,  Mr. 
Wheelwright,  (the  chief  mate  of  the  Padang,)  with  the  assist- 
ance of  some  of  the  Ewbank's  crew,  constructed  a  new  rud- 
der, and  hung  it  in  a  very  ingenious  and  skilful  manner ; 
and,  a  new  crew  (in  number  seven)  having  been  formed,  con- 
sisting partly  of  four  of  the  original  salvors,  and  partly  of 
three  seamen  from  the  Padang,  the  Ewbank,  under  the  com- 
mand and  direction  of  Wheelwright  and  Metcalf,  proceeded 
on  the  voyage,  and  safely  arrived  at  Boston  on  the  third  day 
of  June  last.  The  Padang  remained  by  the  Ewbank  until 
the  new  rudder  was  constructed  and  hung,  and  other  suita- 
ble arrangements  were  made  for  the  voyage,  having  had  her 
in  tow  a  part  of  the  time.  She  then  proceeded  on  her  own 
voyage,  and  arrived  safely  at  New  York  on  the  14th  of  May 
last. 

Such  is  a  very  brief  outline  of  the  more  general  facts, 
which  are  given  with  great  particularity  and  clearaess  in  the 
opinion  of  the  learned  Judge  of  the  District  Court,  to  which 
I  may  thus  generally  refer  for  more  minute  facts.  I  may, 
by  and  by,  have  occasion  to  glance  at  some  facts  of  a  con- 
troversial nature,  upon  which  there  is  great  contrariety  of 
declaration  by  the  witnesses. 

The  cause  came  before  the  District  Court  upon  proceed- 
ings instituted,  in  the  first  place,  on  the  3d  of  June  last  by 
a  libel  by  Mr.  Manners,  His  Britannic  Majesty's  Consul,  for 
and  in  behalf  of  the  owner,  master,  officers,  and  crew  of  the 
Hope,  for  salvage.  Upon  this  libel  a  warrant  of  arrest  is- 
sued, upon  which  the  Ewbank  and  her  cargo  were  taken  into 
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custody  by  the  Marshal.  In  this  libel  no  raentioD  whatever 
|s  made  of  any  other  persons  as  co-salvors.  On  the  sixth  of 
July,  another  libel  was  filed  by  Wheelwright  and  others,  (in^ 
eluding  all  the  crew,  who  navigated  the  Ewbank  into  port, 
except  Metcalf,)  stating  the  general  facts,  and  averring,  that 
there  was  an  entire  abandonment  of  the  Ewbank  by  the  origi- 
oal  salvors  ;  and  a  new  enterprise  undertaken  by  themselves ; 
and  excluding  Metcalf  from  any  share  in  the  salvage,  on  ac* 
count  of  his  asserted  neglect  of  duty  and  desertion  ;  and  con^ 
eluding  with  the  declaration,  "  that  the  said  vessel  and  cargo 
were  saved  by  the  labors  and  service  of  your  libellants,  witb^ 
put  the  assistance  of  any  other  person  or  persons  whatsoever." 
In  this  libel,  also,  there  is  a  total  omission  to  state  any  claim 
in  behalf  of  the  owner,  master,  and  other  part  of  the  crew  of 
the  Padang;  and,  indeed,  upon  the  structure  of  the  libel 
there  would  seem  to  be  a  studied  disinclination  to  admit  any 
such  claim.  Afterwards,  on  the  same  day,  another  libel  was 
filed  by  Blaise  Isserverdens  and  othersj  owners  of  the  Pa- 
dang, in  behalf  of  themselves,  and  the  officers  and  crew  of 
the  Padang,  for  salvage,  repelling  the  libel  and  claim  of  tha 
Hope,  and  praying,  ^'  that  no  award  of  salvage  be  made  to 
the  libellants  named  therein."  On  the  se.venth  day  of  June, 
another  libel  was  filed  by  George  Brewster,  denying  the  qlaim 
of  the  Hope  to  any  salvage,  and  praying  salvage  to  be  award- 
ed to  the  owners,  officers,  and  crew  of  the  Padang«  On  the 
eighth  day  of  June,  ^  libel  was  filed  by  George  WeisseU,  tbe 
second  mate,  and  others,  the  seamen  of  tbe  Padang,  denying 
the  claim  of  the  Hope  to  any  salvage,  and  praying  salvage  for 
the  benefit  of  tbe  owners,  officers,  and  crew  of  the  Padang* 
And  lastly,  on  the  second  of  July,  a  libel  w^s  filed  by  Jamef 
Turner,  one  of  the  passengers,  and  an  original  salvor  froag^ 
the  Hope,  stating,  that  he  was  by  airtifice  indi^ced  to  go  on 
board  of  the  Fading,  and  coal<}  not  return  to  ibe  Ewbwk, 
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and  praying  salvaga.  Upon  all  thesa  libels,  except  that  of 
Turner,  proces9  issued  in  the  common  form,  which  was  also 
served  by  the  Marshal. 

A  claim  was  interposed  by  the  Charleston  Fire  and  Marine 
Insurance  Company,  to  which  the  Ewbank  had  been  duly 
abandoned,  and  the  abandonment  accepted,  praying  for  resti- 
tution after  an  allowance  for  salvage.  A  claim  was  after- 
wards interposed  by  William  S*  Skinner,  agent  for  the  under- 
writers at  Xiloyd's,  and  also  for  the  association  of  underwriters 
at  Liverpool  and  Glasgow,  stating  his  belief,  that  they  have 
an  interest  in  the  property,  of  which  he  would  thereafter  pro- 
duce proofs.  Upon  this  claim  I  need  scarcely  say,  that  un- 
derwritersa  as  such,  have  no  right  to  intervene  in  this  Court,  , 
unless  the  property  is  abandoned  u>  them,  and  is  accepted  by 
them,  so  that  they  have  an  interest  in  the  thing,  and  not  a  mere 
interest  in  the  cause,  A  claim,  so  generally  framed  as  that  of 
Mr.  Skinner's,  and  so  oaked  of  all  apparent  interest,  can  have 
no  other  influence  upon  aay  court,  than  as  furnishing  some 
grouod  for  delay,  until  proper  inquiries  can  be  made  to  ascer- 
tain the  actual  absent  interests*  But  this,  in  salvage  cases, 
would  hardly  be  graotedj  unless  upon  circumstances  of  great 
stringency  and  force.  I  dismiss  from  my  mind,  therefore,  all 
future  consideration  of  this  claim,  which,  indeed^  in  a  techni- 
cal sense,  is  not  before  the  Court.  \^ 

Upon  the  final  bearing  of  the  cause,  the  District  Court  de- 
creed a  salvage  of  one  moiety  of  the  net  proceeds  of  the  Ew- 
bank and  cargo  (the  same  having  been  sold  under  an  interlo- 
cutory order  of  sale),  amounting  to  ^31,488*37,  and  the  de- 
oree  distributed  this  salvage  aa  follows :  Three  fifths  of  the  sal- 
vage to  he  given  to  the  owners,,  officers,  and  crew  of  the  Pa- 
dang  ;  namely,  one  half  to  the  owners,  and  the  remaining  one 
half  to  he  di  videdinio  twenty  *one  shares^  of  which  Capt.  Brewsr 
ter  wai  to  receive  aix>  Whiaelwright  three,,  Weissell  two^  El- 
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dridge  and  Belts,  (salvors  on  board  of  the  Ewbank,)  two,  and 
the  residue  of  the  crew  (four)  one  share  each.  The  remain- 
ing two  fifths  of  the  salvage  were  decreed  to  the  owner,  offi- 
cers, and  crew  of  the  Hope  ;  namely,  to  the  owner  one  half; 
the  other  half  to  be  divided  into- twenty-five  shares,  of  which 
were  decreed  to  Captain  Lister  six  shares,  to  Metcalf  three 
shares,  to  Watkins,  Green,  James,  Marshall,  Duggin,  Tur- 
ner, and  Leman,  (original  salvors  belonging  to  the  Hope,  and, 
except  Turner,  remaining  during  the  whole  voyage  on  board 
of  the  Ewbank,)  two  shares,  and  to  the  residue  of  the  crew 
of  the  Hope  (nine)  one  share  each.  The  Court  also  decreed 
the  libel  of  Wheelwright  and  others,  of  Brewster,  and  of 
Weissell,  to  be  dismissed  without  costs  to  either  party,  a  com- 
pensation to  them  being  decreed  under  the  other  libels,  and 
the  expenses  to  be  paid  out  of  the  gross  proceeds. 

From  this  decree  there  were  divers  appeals  interposed. 
The  first  was  by  the  owner,  officers,  and  crew  of  the  Hope,  to 
so  much  of  the  decree  as  awarded  three  fifths  of  the  salvage 
to  the  Padang,  and  limited  that  of  the  Hope  to  two  fifths. 
The  next  was  by  Grace,  Watkins,  Marshall,  and  Duggin,  from 
the  decree,  so  far  as  regarded  the  amount  awarded  to  them ; 
and  the  appeal  asserted,  that  Metcalf  was  entitled  to  nothing, 
and  that  Hough  ought  not  to  have  a  double  share.  Wheel- 
wright also  claimed  an  appeal  with  Grace,  Watkins,  Marshall, 
and  Duggin,  upon  their  joint  libel,  on  account  of  the  dismis- 
sal thereof.  Wheelwright  also  claimed  an  appeal  on  account 
of  the  Insufficiency  of  the  salvage  decreed  to  himself,  as  well 
as  for  other  special  causes.  And  lastly,  the  owners  of  the 
Padang  claimed  an  appeal  from  the  decree,  so  far  as  regarded 
the  amount  of  salvage,  and  the  portion  thereby  decreed  to 
the  Hope,  and  for  other  causes.  No  appeal  was  interposed 
by  the  Charleston  Insurance  Company,  or  by  any  other  of 
the  parties.     But  the  actual  appeals  necessarily  bring  before 
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the  Court  all  the  substantial  merits  of  the  case,  as  to  the 
amount  of  salvage,  the  persons  entitled  to  salvage,  and  the 
proper  distribution  thereof. 

Before  I  proceed  to  the  principal  matters,  the  state  of  the 
pleadings  requires  me  to  make  a  few  prelimmary  remarks, 
especially  as  in  the  present  case  they  involve'  some  ques- 
tions of  costs.  There  is  certainly  a  very  unnecessary  multi- 
plication of  libels  in  this  case ;  and  it  is  matter  of  regret,  as 
well  as  of  surprise,  that  a  different  course  was  not  pursued  in 
instituting  the  original  proceedings.  It  would  have  been  far 
more  for  the  credit  of  all  the  parties  concerned  in  all  these 
libels  to  have  admitted  with  frankness  and  distinctness  all  the 
claims  of  all  the  other  salvors.  There  was,  however,  a 
studied  desire  on  the  part  of  all  the  libellants  to  bring  forward 
in  bold  relief  their  own  merits,  with  a  studied  suppression,  or 
a  very  feeble  acknowledgment  of  the  claims  of  other  salvors. 
The  libel  of  the  Hope  has  wholly  forgotten  the  existence  of 
the  Padang.  That  of  Wheelwright  and  others  makes  no 
mention  of  the  owners  of  the  Padang ;  and  sets  up  an  exclu- 
sive claim  to  salvage  for  themselves,  as  being  the  only  salvors 
in  the  new  enterprise,  without  the  assistance  of  any  other 
person  whatsoever.  The  libel  of  the  owners  of  the  Padang 
repudiates  the  claim  of  the  Hope,  in  which  respect  it  is  close- 
ly followed  by  the  libel  of  Captain  Brewster.  So  that  it  is  im- 
possible, in  the  actual  posture  of  the  facts,  not  to  perceive, 
that  there  has  been  as  little  ingenuousness,  liberality,  and  ful- 
ness of  statement  on  any  side,  as  could  well  be  presented  to 
the  attention  of  the  Court.  One  cannot  wink  so  hard  as  not 
to  see,  that,  trusting  to  the  libels  alone,  as  a  suitable  guide  to 
inform  the  Court  of  the  facts,  it  would  have  been  impossible 
for  the  Court  not  to  have  been  led  astray,  and  to  have  made 
shipwreck  of  the  cause.  If  the  demerit  in  these  particulars 
had  rested  solely  on  Wheelwright  and  his  co-libellants,  I 
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should  have  entirely  coDCurred  in  the  judgmeDt  of  the  District 
Court  in  disminiDg  the  libels,  if  not  in  form,  st  least  io  fact, 
by  a  denial  of  all  costs.  But  it  seea»  difficult  to  distiogoish 
his  case  successfully'  from  that  of  the  libel  of  the  ^pe,  and 
even  from  that  of  the  o?meis  of  the  Padang,  who,  while  set- 
ting «p  their  owv  claims,  hare  not  ooly  denied  those  of  the 
Hope,  but  have  also  forgottes  those  of  the  co-siflrors  of  the 
Hope,  who  actually  assisted  in-  navigatiag  the  Ewbank  iBto 
port.  All  the  libels,  then,  have  the  same  c(omMo&  deiecc, 
that  no  one  of  them  states  all  the  ibcts,  and  all  the  elaieas  of 
aU  parties  ;  but  all  fotentionally  set  up  a  special  and  exclosive 
merit  and  service.  Justice^  then,  I  thkik,  does  not  require 
the  Court  to  stogie  out  the  Kbel  of  Wheehrright  and  others 
tor  its  peculiar  displeaseve,  of  to  make  the  parties  to^  that  libel 
the  fictims  of  a  dismissed,  which  shall  put  upoo  thei»  the 
burden  of  their  own  costs.-  I  obserre,  too,  that  Ai  these  li-*- 
bels  were  served  by  the  Marshal,  a  proceeding  by  no  means 
■ecessary,  when  the  property  is  already  in  the  custody  of  the 
Court,  upon  any  libel  executed  in  rem ;  for  then  aU  other 
parties,  whether  they  stand  in  the  character  of  libellants  or  of 
respondents,  may  assert  their  respective  claims  by  allegations 
filed  in  the  Court,  which,  being  admitted  by  the  Court,  are 
necessarily  brought  to  the  notiee  of  all  the  other  parties,  wha 
may  contest  them  without  the  formality  of  a  notice  by  pro-' 
cess.  In  all  cases,  where  utmecessary  libels  or  claims  are 
filed,  it  is  at  the  peril  of  paying  costs. 

In  truth,  there  ought  not  to  have  been  in  the  present  case 
more  thwi  two  libels ;  one  on  behalf  of  the  owner,  officers, 
and  crew  of  the  Hope,  and  the  other  on  behalf  of  the  own- 
ers, officers,  and  crew  of  the  Padang,  standing,  as  they  do, 
upon  adverse  rights.^    Upon  these  libels  the  amount  of  the 
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whole  salvage  might  have  been  properly  ascertained,  and  the 
relative  claims  of  the  Hope  and  Padang  to  share  in  it  dis- 
posed of.     If  afterwards  there  bad  remained  any  conflicting 
interests  or  rights  of  the  different  salvors  relative  to  their 
shares  in  the  distribution  of  the  salvage,  they  might  properly 
at  that  stage  of  the  proceedings  have  been  brought  forward 
by  separate  allegations,  each  party  intervening  pro  intereise 
$uo,  as  to  the  matters  in  conflict.     In  this  way  much  of  the 
complexity  of  the  cause  would  have  been  avoided  ;  and  the 
litigation  would,  in  every  stage  of  it,  have  assumed  the  dis- 
tinct character  properly  belonging  to  it;  and  the  Court  would 
have  been  enabled  to  fix  upon  the  proper  parties,  engaged 
in  these  collateral  controversies,  the  just  and  exclusive  re- 
sponsibility for  the  costs  occasioned  thereby.     Sitting  in  the 
District  Court,  I  should  not  hive  had  the  least  hesitation  in 
staying  proceedings  upon  all  the  collateral  libels,  until  the 
principal  question  of  salvage  had  been  disposed  of;  and  then 
to  have  required  these  libels  to  be  reformed,  so  as  to  bring 
forward  only  the  peculiar  claims  of  the  parties  respectively. 
One  cannot  but  perceive,  how  large  a  mass  of  the  voluminous 
testimony  in  this  case  is  taken  up  in  these  collateral  contro- 
versies, with  the  merits  or  demerits  of  which  other  parties 
have  nothing  to  do.     What,  for  example,  have  the  Charles- 
ton Fire  and  Marine  Insurance  Company  to  do  with  the  dis- 
tribution of  the  salvage,  or  the  relative  merits  of  the  different 
co-salvors  ?    It  is  not  of  the  slightest  importance  to  them,  in 
what  manner  that  distribution  takes  place,  or  who  are  the 
parties  to  it.     The  only  important  consideration  to  them  is 
the  amount  of  the  salvage.     And  there  is  not  the  slightest 
pretext  for  burdening  them  either  with  the  delays  or  the  ex- 
penses incident  to  the  distribution  among  the  salvors.     There 
is,  unfortunately,  little  of  the  whole  mass  of  evidence,  which 
bears  upon  this  point  of  salvage  ;  and  that  little  is  scarcely  a 
VOL.  VI.  52 


410  MASSACHUSETTS. 


Tbe  Sbip  Henry  Ewbank  and  Car^go. 


matter  of  contcoveray  between  tbe  parties.  If»  indeed,  it  were 
now  practicable  to  separate  tbe  portion  of  tbe  evideDce  beariag 
on  tbe  merits  of  the  salvage  from  tbat  bearing  on  tbe  merits  of 
the  different  salvors,  I  should  be  much  disposed  to  apportion 
tbe  costs  accordingly.  That  is  not  now  practicable ;  but  the 
Court  will  have  some  regard  to  it»  when  it  comes  to  tbe  ap- 
portionment of  tbe  costs. 

Passing  by,  for  the  present,  any  further  considtfation  of 
these  matters,  which  are  preliminary  in  their  nature,  I  come, 
then,  in  the  first  place,  to  the  question,  what  amount  of  sal- 
vage ought  to  be  decreed  ?  Tbe  District  Court  allowed  (as 
we  have  seen),  one  moiety  ;  the  Insurance  Company  have 
acquiesced  in  this  allowance ;  and  so  have  the  owners,  offi- 
cers, and  crew  of  the  Hope.  The  amount  is  contested  by 
the  other  parties  appellant,  who  ask  for  an  increase  of  sal- 
vage, asserting,  that  it  is  not  sufficient,  to  compensate  tbena 
for  their  labors,  or  in  proportion  to  the  merits  of  the  salvage 
service.  At  tbe  argument  I  intimated  a  strong  disioclinatiM 
to  change  the  amount  of  salvage ;  and  upon  tbe  most  mature 
reflection  I  adhere  to  that  opinion.  This  is  a  cleajc  case  of 
derelict,  for  there  was  an  abandonment  of  tbe  property^  amir 
mo  non  revertendu  In  such  cases  the  habit  of  Courts  of 
Admiralty  has  been  to  decree  one  moiety  to  the  salvoes ;  and 
by  Che  old  law  no  more  than  tbat  was  ever  decreed*  Thai 
rule,  however,  has  been  somewhat  relaxed  in  modern  timea; 
but  still  a  moiety  continues  to  be  tbe  favored,  if  not  favorite, 
proportion  allowed  by  Courts  of  Admiralty  in  ordinary  casea<^ 
It  is  not,  however,  an  inflexible  rule  ;  but  it  yields  tp  extm- 
ordinary  circumstances,  greatly  diminishing,  or  eobaacwg  Ul9 
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perils,  and  gallantry,  and  personal  sacrifices  of  the  salvage 
service.    But  the  Court  on  all  occasions  has  great  reluctance 
in  deviating  from  a  moiety,  and  expects  a  very  strong  case 
to  be  made  out ;  in  which,  upon  other  principles,  there  would 
be  a  very  great  disproportion  between  the  services  and  the 
compensation  ;  so  great,  indeed,  as  in  a  moral  and  legal  view 
to  constrain  the  Court  to  deviate  from  it.     And  there  is  great 
wisdom  in  thus  adhering  to  the  rule ;  for  nothing  can  be  more 
inconvenient  in  the  administration  of  justice,  and  especially 
of  international  justice,  ew  €Bquo  et  bono,  than  to  leave  every 
case  open  to  the  mere  exercise  of  an  unlimited  discretion. 
Certainty  in  this  case,  as  in  many  other  cases,  is  far  more 
important  than  mere  theoretical  propriety.     In  salvage  cases 
it  is  not  ordinarily  in  the  power  of  a  Court  of  Admiralty  to  fix 
any  exact  rules,  which  will  suit  many  classes  of  cases.     But 
whenever  they  can  be  fixed,  the  tendency  of  fixed  rules  to 
suppress  litigation,  and  to  produce  uniformity  of  decision,  is 
io  apparent,  that  a  judge  must  have  more  than  ordinary  bold- 
tiess,  or  confidence,  or  presumption,  who  will  venture  to  cut 
Imnself  adrift  from  all  rules,  and  launch  upon  the  broad  ocean 
of  diacretion,  without  taking  counsel  of  the  wisdom  of  his 
predecessors.      For  myself,  I  have  not  the  slightest  inclina- 
tion to  adventure  upon  such  a  course.     I  have  hitherto  ad- 
hered with  an  unshrinking  confidence  to  the  general  rule  of  a 
moiety  in  cases  of  derelict.      It  has  the  support  of  the  au- 
thority of  the  ablest  judges  for  many  ages ;  ^  and  in  an  espe- 
cial manner  of  that  Court,  whose  judgments  I  am  bound  to 
bold  in  the  highest  respect.     On  this  subject  I  have  the  less 
need  now  to  speak,  as  in  the  case  of  Rotoe  v.  The  Brig  — 
(1  Mason  R.  372)  I  had  occasion  to  give  my  opinion  at  large 
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upon  this  subject.  To  that  opinion  I  still  attach  myself  with 
unabated  satisfaction.  I  am  aware>  that  by  the  ordinance  of 
Louis  the  14th,  one  third  is  the  rule  of  salvage  fixed  in  all 
cases  of  derelict.^  It  is,  however,  one  third  clear  of  all  ex- 
penses, or  one  third  of  the  gross  value,  an  amount  in  many 
cases  not  materially  different  from  a  moiety  of  the  net  pro- 
ceeds, given  by  the  common  rule  of  the  Admiralty  Courts. 
Even  this  positive  regulation  of  the  French  code  would,  if 
adopted  generally,  be  far  more  convenient  than  to  leave  the 
proportion  utterly  unsettled ;  though  I  deem  the  rule  of  a 
moiety  better  adapted  to  the  ordinary  cases  of  derelict. 

Now,  unless  I  were  prepared  to  shake  the  common  rule  to 
its  very  foundation,  there  are  no  circumstances  in  the  present 
case  calling  upon  the  Court  for  the  slightest  deviation  from  it. 
It  is  an  ordinary  case  of  derelict  in  all  its  features,  without 
any  uncommon  perils  or  difficulties,  or  any  distinguished  gal- 
lantry. The  property  saved  is  large  enough  to  give  a  reason- 
able salvage  at  that  rate  ;  it  is  not  so  large  as  to  make  it  an 
extravagant  compensation.  And  I  agree^  that  the  value  of 
the  property  saved  constitutes  a  material  ingredient  in  decree- 
ing salvage.^  If  there  were  any  uncommon  perils,  sacrifices, 
or  sufferings,  they  were  borne  by  the  original  salvors  from  the 
Hope,  before  the  Padang  was  fallen  in  with.  But  I  am  by 
no  means  prepared  to  admits  that  there  were  any  not  fairly  to 
be  expected  under  like  circumstances,  or  not  easily  to  be 
borne  by  men  of  common  skill,  constancy,  and  firmness.  If 
the  salvors  of  the  Hope  had  succeeded  in  getting  the  Ewbank 
into  port  without  assistance,  they  could  hardly  have  made  out 
a  higher  claim.     That  they  have  accomplished  it  with  the  as- 
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sistance  of  others  does  not  enhance  their  own  merits,  but 
rather  lets  in  the  latter  to  share  in  the  appropriate  salvage. 
Indeed,  no  demand  of  a  higher  salvage  is  now  made  in  behalf 
of  the  Hope,  though  some  of  her  crew,  connecting  them- 
selves with  Wheelwright's  libel,  do  assert  such  a  claim.  It  is 
not  by  glowing  sketches  of  common  services,  or  by  strong  and 
vivid  coloring  impressed  upon  common  incidents,  that  salvage 
is  to  be  inflamed  to  an  undue  amount.  Salvage,  it  is  true,  is 
not  a  question  of  compensation  pro  opera  et  labore.  It  rises 
to  a  higher  dignity.  It  takes  its  source  in  a  deeper  policy. 
It  combines  with  private  merit  and  individual  sacrifices  larger 
considerations  of  the  public  good,  of  commercial  liberality^ 
and  of  international  justice.  It  offers  a  premium,  by  way  of 
honorary  reward,  for  prompt  and  ready  assistance  to  human 
sufferings ;  for  a  bold  and  fearless  intrepidity ;  and  for  that 
affecting  chivalry,  which  forgets  itself  in  an  anxiety  to  save 
property,  as  well  as  life.  Treated  as  a  mere  question  of  com- 
pensation for  labor  and  services,  measured  by  any  common 
standard  on  land  or  at  sea,  the  salvage  of  one  moiety  is  far 
too  high.  But  treated,  as  it  should  be,  as  a  mixed  question 
of  public  policy  and  private  right,  equally  important  to  all 
commercial  nations,  and  equally  encouraged  by  all,  a  moiety 
is  DO  more  than  may  justly  be  awarded.  In  this  respect  I 
entirely  approve  of  the  decree  of  the  District  Court. 

The  next  question  is,  who  are  entitled  to  be  deemed  sal- 
vors ?  The  owners,  officers,  and  crew  of  the  Padang  con- 
tend, that  they,  and  those,  who  actually  navigated  the  Ew- 
bank into  port,  are  exclusively  to  be  deemed  the  salvors  ;  and 
that  the  owners,  officers,  and  crew  of  the  Hope,  as  such,  are 
not  entitled  to  share  in  the  salvage.  For  this  purpose  they 
assume  two  grounds  of  argument ;  first,  that  the  Hope  ren- 
dered no  effectual  service  to  the  Ewbank ;  and,  secondly,  that 
there  was  a  total  abandonment  of  the  origmal  enterprise  by 


414  MASSACHUSETTS. 


The  Ship  Henry  Ewl>ank  and  Cargo. 


ber  orew,  and  an  entirely  new  enterprise  undemiken  by  a  new 
crew  on  meeting  with  tbe  Padang.     It  appears  to  me^  that 
neither  ground  is  maintainable,  either  in  law  or  in  fact.    That 
the  Hope  was  the  first  and  original  salvor  does  not,  upon  tbe 
evidence,  admit  of  the  slightest  doubt.     She  found  the  Ew- 
bank  in  a  state  of  derelict,  and  put  a  salvage  crew  on  board ; 
thus  taking  possession,  and  entitling  them  and  herself  to  be 
deemed  the  exclusive  salvors,  unless  the  possessioii  should 
be  afterwards  totally  abandoned,  and  the  enterprise  surren- 
dered.   No  other  persons,  without  their  consent,  could  in- 
trude themselves  upon  that  possession,  or  gain  a  title  to  be 
deemed  co^alvors;    and  whoever,  during  that  possesriOD) 
should  come  in,  with  their  consent,  must  be  deemed  to  come 
hi  under  that  tide,  and  not  in  exclusion  of  it.     The  crew  of 
the  Hope  navigated  the  Ewbank  for  thirty  days^  expoMg 
themselves  to  every  peril,  encountering  every  hardship,  and 
s^fugglitig  against  adverse  circumstances  with  all  the  skill,  and 
ability,  and  vigor,  which  they  possessed.     During  this  whole 
p<sriod,  then,  they  actually  preserved  the  Ewbank;   and, 
from  the  very  tiature  of  the  case,  there  is  not  only  no 
evidence,  that  she  could  have  been  preserved  without  their 
superintendence  during  this  period,  but  there  is  the  highest 
probability,  that  she  would  otherwise  have  foundered.    We 
are  not  to  indulge  mere  possible  conjectures  on  such  subjects. 
The  fact,  that  she  was  thus  saved,  is  clear ;  the  presumption, 
that  she  might  have  been  otherwise  saved  during  this  long 
period,  is  mere  matter  of  conjecture,  tti  nubUnu.    It  is  not  the 
habit  of  any  courts  of  justice  to  yield  themselves  up  io  mat- 
ters of  right  to  mere  conjectures  and  possibilities ;    and  least 
of  all  do  Courts  of  Admiralty,  in  cases  of  salvage,  yield  them- 
selves to  imaginations  of  this  soit.      Salvors  are  not  to  be 
driven  out  of  Court  upon  the  suggestion,  that  if  they  had  not 
touched  a  derelict  ship  and  cargo,  the  latter  might  in  some 
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possible  way  have  been  saved  from  all  calamity,  and  there- 
fore that  the  salvors  have  little  or  no  merit*  Such  a  sugges- 
tion has  not,  in  this  case^  been  put  forth  by  those,  who  alone 
would  seem  to  be  entitled  to  propound  it ;  I  mean  the  owners 
of  the  Ewbaok  and  cai^o.  And  least  of  all  can  it  be  main<- 
tained  in  behalf  of  the  Padang ;  for,  whatever  may  be  the 
demerits  or  deficiencies  of  the  salvage  service  rendered  by 
the  crew  of  the  Hope,  they  were  the  direct  means,  by  which 
the  Padang  has  been  enabled  to  earn  any  salvage.  K  the 
erew  of  the  Hope  had  had  more  skill,  and  more  energy,  and 
more  success  in  their  perilous  adventure,  there  would  have 
been  no  need  of  calling  for  the  assistance  of  the  Padang. 
And,  in  every  possible  view  of  the  case,  the  boldest  imagina^ 
tion  would  not  venture  to  declare,  that  if  the  Ewbank  had 
not  been  taken  possession  of  and  navigated  by  the  crew  of 
the  Hope,  she  would  ever  have  fallen  in  with  the  Padang. 
The  ftct  is,  that  the  former  brought  her  into  contact  with  the 
Padang,  and  were  the  immediate  instruments  of  enabling  the 
latter  to  continue  a  possession,  thus  far  safely  maintained.  It 
would  be  (I  confess)  a  new  doctrine  to  me,  that,  if  salT<»8 
themaelves  fall  into  a  state  of  distressi  they  can  obtain  efho* 
tual  relief  only  by  a  surrender  of  all  theii  own  title  to  sal>* 
trage ;  that,  if  they  were  to  navigate  a  salvage  ship  across  tha 
Atlantic  or  Pacific,  and  they  should  afterwards  be  incapable 
of  proceeding  farther  without  some  substantial  assistance,  tliai 
assistance  can  be  purchased  only  at  the  peril  of  a  loss  of  all 
tfa^ir  aatecedent  services.  That  doctrine  is  not,  I  am  aware,, 
contended  for  in  the  present  case  ;  but  I  do  not  well  see,  how 
th0.  reasoning  can  stop  short  of  it,  if  followed  out  to  its  nata* 
ral  consequences.  It  is  said,  that  the  Ewbank  had  made  no 
advances  in  her  intended  voyage  while  in  possession  of  the 
crew  of  the  Hope,  and,  indeed,  that  she  had  actually  lost  six 
or  sevw  degrees  of  longitude,  and  was  thua  receding  fiom 
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her  intended  port.     But  thi^  is  no  answer  to  the  claim  of  sal- 
vage.    If  the  salvors  had  accomplished  the  enterprise  hy  get- 
ting safely  into  any  other  port,  their  title  to  salvage  would 
have  been  equally  indisputable  ;  and  so  long  as  they  held  to 
their  possession,  or,  if  we  may  so  say,  so  long  as  they  clung 
to  the  wreck,  it  was  not  for  others,  whatever  might  be  the 
want  of  skill  or  want  of  success  of  their  effi>rts,  to  insist,  that 
they  were  entitled  to  supersede  the   first  claimants.      They 
might  refuse  to  lend  assistance,  however  reprehensible  such 
conduct  might  be  ;   but  they  could  not  make  it  a  condition  of 
such  assistance,  that  the  original  salvage  service  should  be 
abandoned,  or  be  treated  as  extinguished.     Even  if  there  had 
been  an  express  contract  to  such  an  effect,  it  would  have 
been  deemed  by  any  court  in  Christendom  a  fraudulent  ad- 
vantage taken  of  the  necessities  of  the  first  salvors,  and  utter- 
ly void,  upon  the  eternal  principles  of  justice,  humanity,  and 
good  faith.     It  would  be  like  bargaining  with  a  man  for  the 
purchase  of  his  estate,  while  he  is  on  a  plank  to  save  himself 
from  shipwreck.     In  every  view  of  the  case,  there  is  no  pos- 
sible ground,  upon  which  the  original  merit  of  the  salvage 
service  of  the  Hope  can  be  taken  away  or  contested  by  those, 
who  are  merely  called  in  to  aid  in,  and  ensure,  its  ultimate 
accomplishment.     The  question  in  such  cases  is  not,  whether 
the  original  salvors  shall  share ;  but  in  what  proportions  they 
shall  share* 

Then  let  us  turn  to  the  other  point.  Has  there  in  the 
present  case  been  any  absolute,  voluntary  abandonment  of 
the  Ewbank  and  cargo  by  the  crew  of  the  Hope  ?  I  agree, 
that,  if  there  has  been,  then  the  Hope  cannot  now  entitle  her- 
self to  share  in  the  salvage.  The  doctrine  stated  at  the  bar, 
is  perfectly  correct,  that  salvage  must  be  earned,  not  by  at* 
tempting  merely  to  rescue,  but  by  the  actual  rescue  of  the 
property  from  its  perils.     The  property  must  be  effectually 
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saved.  It  must  be  brought  into  some  port  of  safety  ;  and  it 
must  be  there  iu  a  state  capable  of  being  restored  to  the  own- 
er, before  the  service  can  be  deemed  completed.  All  the 
service  done  before  that  time  is  merely  in  fieri.  Whatever 
of  personal  gallantry,  or  of  laborious  exertion,  or  of  severe 
sacrifices,  may  have  been  already  borne,  it  comes  to  nothing, 
unless  the  property  is  actually  saved  by  the  asserted  salvors. 
But  if  saved,  it  is. wholly  immaterial,  whether  the  salvage  is 
by  the  original  salvors  alone,  or  by  them  with  the  aid  of 
others ;  for  the  original  salvors  in  such  cases  are  treated  as 
the  principals  ;  and  the  whole  salvage  service  takes  effect  as 
their  act,  according  to  the  maxim,  Quifacit  per  alium^  fadt 
per  $e. 

Was  there,  then,  in  the  present  case  a  voluntary  abandon- 
ment of  the  Ewbank  and  cargo  by  the  crew  of  the  Hope? 
In  point  of  fact  there  never  was.  There  might  have  been 
intention,  design,  and  wishes.  The  discouragements  brought 
upon  the  crew  by  past  events  and  past  ill  success  may  have 
rendered  all  of  them  entirely  ready  and  willing  to  be  rid  of 
the  burden  of  all  future  possession,  and  thus  to  bury  all  their 
hopes  of  profit,  as  well  as  fears  of  disaster.  But  I  cannot 
say,  that  I  clearly  see  that  such  intention,  design,  or  wishes 
did  exist  to  the  extent,  to  which  the  argument  has  been 
pressed.  On  the  contrary,  I  am  not  satisfied,  that  there  ever 
was  a  single  moment  when,  if  effectual  aid  and  assistance 
should  be  promised,  and  given  by  the  Padang,  and  a  new  rud- 
der could  be  hung,  the  mate  and  crew  of  the  Hope,  or  at  least 
a  great  part  of  them,  were  not  willing  to  continue  the  original 
enterprise.  The  whole  negotiation  seems  to  me  to  have  been 
exactly  what,  under  existing  circumstances,  would  naturally 
occur ;  a  negotiation  to  obtain  effectual  aid  and  assistance  to 
navigate  the  Ewbank  into  port ;  and  if  that  could  not  be  ob- 
tained, an  intent  to  abandon  the  Ewbank  ex  necessitate.    And 
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here  let  me  add,  that  if  Captain  Brewster  had  refused  to  afford 
such  aid  and  assistance,  unless  the  crew  of  the  Hope  should 
abandon  the  salvage  ship ;  and  had  made  this  the  sure  mode  of 
operating  upon  their  hopes  and  fears,  until  they  had  yielded 
her  up,  I  should  not  have  had  the  slightest  doubt,  that  it 
would  have  been  the  duty  of  this  Court  to  have  declared  such 
an  abandonment,  so  procured,  to  be  utterly  void,  as  uncon- 
scionable and  inhuman.  And  I  should  have  felt  myself  called 
upon  to  visit  Captain  Brewster  with  the  punishment  due  to 
such  misconduct,  by  a  forfeiture  of  his  own  share  in  the  salrage. 
But  here  no  such  negotiation  is  pretended,  or  proved.  What- 
ever may  have  been  the  intermediate  designs  or  wishes  of  the 
parties,  there  never  was  any  actual  abandonment  de  facto  and 
dejure  by  the  crew  of  the  Hope.  They  never  wholly  aban- 
doned the  Ewbank,  animo  non  revertendi.  The  exclusive 
possession  was  never  surrendered  in  fact,  or  in  law,  by  any- 
final  acts,  to  the  Padang  ;  and  all  the  intermediate  proceed- 
ings are  to  be  deemed  but  preliminary  negotiations  or  propo- 
sitions. Finis  coronat  opus.  The  case  must  take  its  true 
complexion  and  character  from  the  final  event.  The  naviga- 
tion of  the  Ewbank  into  Boston  was  accomplished  without 
any  open  visible  dispossession  of  the  original  command  of  the 
crew  of  the  Hope.  The  mate,  Metcalf,  remained  on  board 
with  a  part  of  the  original  crew ;  and  an  exchange  was  made 
of  others  for  a  more  efficient  number  of  the  Padang's  crew. 
Under  such  circumstances  it  is  impossible,  in  contemplation 
of  law,  or  of  the  true  posture  of  the  fucts,  to  treat  the  case, 
as  a  case  of  an  entire  abandonment  of  the  original  enterprise, 
and  the  commencement  of  an  entirely  new  one.  It  was 
nothing  more  than  taking  a  new  point  of  departure  in  further- 
ance of  the  old  enterprise.  Nor  was  it,  in  point  of  law,  com- 
petent for  Metcalf  and  his  crew  to  abandon  the  old  enterprise 
in  behalf  of  the  Hope,  and  to  engage  in  a  new  enterprise  of 
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salvage  exclusively  for  themselves.  And  it  was  equally  in- 
competent for  the -officers  and  crew  of  the  Padang  to  enter 
into  such  an  engagement  with  a  knowledge  of  the  facts.  It 
would  have  been  a  meditated  fraud  upon  the  rights  of  the 
other  parties.  A  salvage  crew  cannot,  by  any  shuffling  or 
management,  deprive  the  owners  of  their  right  to  share  in  the 
salvage.  They  must  take  or  lose  in  common  with  the  latter. 
The  original  character  adheres  to  them  through  every  change ; 
and,  having  assumed  the  character  of  agents,  they  cannot  make 
use  of  their  agency  powers  to  become  exclusive. principals. 
The  trust  travels  with  them  on  the  voyage  ;  and  is  severed 
only  by  that  common  necessity,  which  overwhelms  and  buries 
the  entire  enterprise.  But  here,  in  point  of  fad,  no  such 
abandonment,  legal  or  illegal,  intentional  or  formal,  is  made 
out.  And  nothing  but  the  strongest  evidence  could  establish 
it ;  evidence  beyond  the  reach  of  all  suspicion  from  interest, 
from  management,  from  imposition,  and  from  private  and  irre- 
sponsible conduct.  I  follow  the  admitted  facts ;  and  they 
speak  a  language  as  unequivocal,  as  could  be  desired. 

The  case  of  The  Jonge  Bastiaan  (5  Rob.  R.  322)  before 
Lord  Stowell  (a  name  always  to  be  mentioned  with  reverence) 
vras  a  much  stronger  case  to  justify  the  defence  of  an  abandon- 
ment. There,  a  ship  had  struck  on  a  rock  near  Harwich, 
had  lost  her  rudder,  and  beat  in  her  bottom  ;  had  been  desert- 
ed by  her  crew,  and  was  warped  off  by  a  smack  with  great 
danger  and  peril.  Afterwards  the  ship  sunk  from  the  damage 
received ;  but  was  weighed  up  and  brought  into  Harwich  by 
six  other  smacks  by  great  exertions,  continued  through  five 
weeks,  the  original  salvors  not  assisting  at  all.  The  objec- 
tion was  taken,  that  their  conduct  amounted  to  an  abandon- 
ment of  all  claim  to  salvage.  Lord  Stowellf  in  answer  to  the 
objection,  said  :  "  She  sunk  afterwards,  it  is  true  ;  but  it  is 
not  on  that  account  to  be  said,  that  the  first  salvors  had  lost 
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her  again,  or  that  they  had  abandoned  their  interest  in  her. 
They  did  not  stay  by  the  vessel ;  but  it  cannot  be  supposed, 
that,  having  risked  so  much  for  her  recovery,  they  meant  to 
desert  her,  whilst  others  were  employed  in  their  sight  in 
weighing  her  up,  and  in  saving  the  cargo.  If  they  took  no 
part  in  those  exertionS|  it  could  only  be,  because  they  per- 
ceived, that  the  persons  employed  in  the  service  would  per- 
form it  as  well  without  them.  They  had  been  the  immediate 
instruments  of  saving  her  from  her  original  danger,  and  of 
bringing  her  to  the  place,  where  these  other  parties  were  en- 
abled to  complete  her  recovery."  Language  more  exact  or 
expressive  could  not  well  be  found ;  and  it  applies  with  ten- 
fold more  force  to  the  circumstances  of  the  present  case,  than 
to  those  of  the  case  before  him. 

Much  stress  has  been  laid  on  the  ascertainment  of  the 
point,  whether  Wheelwright  or  Metcalf  was  in  the  command 
after  the  Ewbank  parted  from  the  Padang,  on  the  voyage  to 
Boston.  I  do  not  attach  any  considerable  importance  to  this 
fact,  let  it  be  decided  whichever  way  it  may  be.  Metcalf, 
being  originally  placed  in  the  command  by  the  master  and 
owner  of  the  Hope,  must,  in  contemplation  of  law,  be  deemed 
to  be  the  commander  de  jure  during  the  whole  voyage.  No 
person  had  any  legal  right  to  displace  him,  while  he  remained 
on  board.  And  if  he  consented  to  act  under  another  person,  it 
must  be  deemed  to  be  a  mere  voluntary  obedience,  binding  od 
him  personally,  but  not  necessarily  on  the  owners  of  the  Hope. 
The  evidence  in  the  case,  however,  leaves  the  point  quite 
equivocal.  And  I  rather  incline  to  the  belief,  that  in  fact 
boih  Wheelwright  and  Metcalf  exercised  command  on  board 
in  the  character  of  equals,  without  either  of  them  yielding 
any  acknowledged  superiority  to  the  other.  But  this,  in  my 
view,  s  quite  immaterial ;  for  no  one  can  doubt,  that 
Wheelwright  was  the  real  dux  facti,  the  strong,  prevailingi 
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skilful  mind,  that  led  throughout  the  voyage.  Metcalf  ap- 
pears from  the  evidence  to  have  been  a  man  not  of  very  high 
characteri  occasionally  at  least  given  to  intemperance,  and 
somewhat  deGcient  in  energy  and  skill.  O.i  the  othir  hind^ 
it  is  but  a  moderate  tribute  to  Wheelwright  to  say,  that  exery 
line  of  the  testimony  proves  him  to  be  an  accomplished  sea- 
man, of  uncommon  skill,  and  energy,  and  <;pirit.  I  have  no 
private  doubt,  that  he  conducted  in  fact,  whatever  be  might 
in  form,  the  great  operations  of  the  voyage.  It  was  the 
common  case  of  the  dominion  of  the  strong  over  the  weak  or 
inefficient. 

The  grounds,  then,  upon  which  an  attempt  is  made  to  ex- 
clude the  Hope  from  any  share  in  the  salvage,  wholly  fail, 
treated  as  matter  of  law,  or  as  matter  of  fact.  And  the  re- 
maining question  on  this  head  is,  in  what  proportion  tbe  Hope 
is  entitled  to  share  in  tbe  salvage.  The  District  Court  gave 
two  fifths  to  the  Hope,  and  three  fifths  to  the  Padang.  Both 
parties  are  dissatisfied  with  this  allowance.  It  is  insisted,  on 
behalf  of  the  Hope,  that  she  is  entitled  to  one  half,  bringing 
the  whole  into  what  is  called,  in  the  homely  language  of  the 
common  law,  hotchpot^  and  what  is  called,  in  the  more  re- 
fined language  of  Re  me,  with  more  classical  propriety,  colUx' 
Hon.  Lord  Siowell,  in  the  case  already  cited  of  The  Jonge 
Basitaatij  (5  Rob.  R.  322,)  brought  the  whole  property  into 
hotchpoty  and  gave  an  equal  share  to  each  of  the  salvor- 
smacks.  It  appears  to  me,  that  his  judgment  in  that  particu- 
lar case  was  perfectly  correct  and  unexceptionable.  But 
he  did  not  affect  to  lay  down  a  rule  to  govern  all  cases. 
Cases  may  easily  be  suggested,  in  which,  from  the  inequality 
of  the  labors,  and  perils,  and  nature  and  extent  of  the  ser- 
vices of  the  co-salvors,  equality  would  not  be  equity ;  though 
I  think,  that,  as  a  general  rule  for  ordinary  cases,  the  rule  of 
equality  has  much  to  commend  it  by  its  simplicity  and  conven- 
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ience  of  application.  It  has  a  strong  tendency  to  diminish 
the  causes  of  litigation  ;  and  to  siippress  that  spirit  among 
the  parties,  so  notably  and  pertinaciously  displayed  in  the 
evidence  in  the  present  case  ;  I  mean,  the  desire  to  found 
a  claim  of  exclusive  merit  upon  the  studied  disparagement 
of  all  other  persons.  If  the  District  Judge  had  followed 
the  rule  in  the  present  instance,  I  should  have  felt  great  re- 
pugnance in  altering  it.  But  I  confess  myself  better  satisfied 
with  the  actual  proportions  selected  by  him.  The  apportion- 
ment IS  more  exactly  in  regard  to  relative  merit,  and  relative 
perils,  and  relative  risk  of  property,  than  a  division  into  moie- 
ties would  have  been.  On  the  side  of  the  Hope,  it  may  be 
truly  said,  that  there  was  more  of  peril,  and  hardship,  and 
suffering,  with  little  skill  and  energy,  and  an  entire  want  of 
success.  On  the  part  of  the  Padang,  there  was  great  skill, 
energy,  and  success,  prompt  assistance,  and  ready  co-opera- 
tion, but  little  peril  or  suffering.  The  relative  services  of 
the  vessels,  the  Padang  and  the  Hope,  are  very  nearly  in  the 
proportions  of  the  salvage. 

It  has  been  argued,  that  there  was  positive  misconduct  on 
the  part  of  the  salvors  of  the  Hope,  by  withdrawing  some 
part  of  the  equipments  and  sails  of  the  Ewbank,  and  by  do- 
ing great  injury  to  some  of  her  cabin-work  and  decorations. 
We  must  not  always  scan  things  of  this  sort  with  nice  and 
curious  eyes.  Much  must  be  allowed  to  the  nature  of  the 
marine  service,  and  much  to  the  infirmities  of  human  nature, 
resulting  from  ignorance,  and  carelessness,  and  the  spirit,  not 
of  wanton,  but  of  unsparing  abuse.  This  objection  does  not 
properly  lie  in  the  mouth  of  the  co-salvors,  but  in  that  only 
of  the  owners  of  the  property.  It  may  justly  diminish  the 
aggregate  amount  of  the  whole  salvage ;  but  it  can  furnish  no 
peculiar  ground  of  merit  in  those,  who  become  co-salvors  in 
the  actual  state  of  things,  and  take  it  for  better  or  for  worse. 
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Now,  it  is  not  a  little  remarkable,  that  the  owners  of  the  saved 
property  take  no  such  objection.  Ti.ey  are  conent  with  the 
actual  state  of  things,  imputing  no  blame,  and  seeking  no  re- 
dress. The  case  is  wholly  distinguishable  from  that  of  wan^ 
ton  pitmdf  rage  »nd  gross  mischief,  which  might  go  to  the  for- 
feiture of  the  claim  of  salvage,  or  at  least  of  a  part  thereof. 
But,  even  in  such  a  case,  it  would  only  go  to  diminish  the 
common  stock  of  salvage  in  favor  of  the  injured  owner,  and 
not  transfer  it  to  the  co-salvors. 

Nor  do  I  think  the  distressed  state  of  the  Hope  at  the 
time,  when  she  fell  in  with  the  Ewbank,  can  make  any  sub- 
stantial difference  in  her  merit ;  at  least,  not  in  resprct  to  her 
co-salvors.  She  might  have  supplied  her  necessities,  and 
been  excused,  and  perhaps  justified  in  so  doing,  from  the 
abundance  of  the  floating  derelict  ship ;  and  then  have  left 
the  latter  to  her  fate.  She  did  not  stop  there ;  but  baring 
supplied  herself,  undertook  the  not  less  grateful,  though  pet\* 
lous  (ask,  of  saving  the  residue  for  others.  It  would  not,  I 
imagine,  much  lessen  the  merit  of  saving  a  drowning  man, 
that  the  salvor  was  an  interested  creditor. 

Upon  the  whole,  without  entering  more  at  large  into  this 
part  of  the  case,  I  am  well  satisfied  with  the  decision  of  the 
District  Court  in  apportioning  the  salvage  between  the  Hope 
and  the  Padang,  according  to  the  proportions  of  two  fifths,  and 
three  fifths.  But  this  apportionment  only  applies  to  the  pro- 
portionSy  in  which  ibe  owners,  ofiicers,  and  crews  of  the  re- 
spective vessels,  which  were  ultimately  engaged  in  the  sal- 
vage service,  should  share,  relatively  to  each  other ;  and 
cannot  be  permitted  to  affect  the  rights  of  the  actual  salvors 
belonging  to  either  vessel.  The  claims  of  the  latter  not  only 
admit,  but  absolutely  require  an  independent  consideration. 

We  are  next  led  to  the  consideration  of  the  question,  what 
proportion  of  the  salvage  ought  to  be  decreed  to  the  owners 
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of  the  Hope  and  Padang,  as  contradistinguised  from  the  offi- 
cers and  crews  of  those  vessels.  The  District  Court  decreed 
a  moiety ;  and  the  appeals  actually  interposed,  though  not 
professedly  dealing  with  the  distribution  of  the  Hope's  share, 
do  (as  I  think)  necessarily  bring  the  whole  subject  before  this 
Court  for  review  and  reconsideration. 

And  here  it  seems  important,  if  practicable,  to  search  for 
some  general  rule ;  and,  if  none  can  be  found,  to  establish  one 
for  ordinary  cases,  as  the  point  must  constantly  present  itself 
in  almost  every  case  of  salvage.  There  have  been  no  peculiar 
services,  no  uncommon  sacr  fices,  and  no  extraordinary  perils 
encountered  by  the  salvor  ships,  while  engaged  in  the  salvage 
service  in  this  case,  and  no  very  large  amount  of  property  was 
put  at  risk.  Neither  of  the  salvor  ships  broke  up  or  discon- 
tinued her  voyage ;  neither  of  them  has  suffered  any  loss  or 
injury  in  tackle,  apparel,  keel,  or  cai^o  ;  neither  of  them  was 
exposed  thereby  to  extraordinary  difficulties,  or  has  had  any 
hair-breadth  escapes  from  imminent  dangers.  The  owners  of 
the  Padang  knew  nothing,  and  said  nothing.  The  owner  of  the 
Hope  was  present ;  but  did  no  more  than  yield  a  ready  assent 
to  what  was  done,  having  no  personal  hazard,  and  assuming 
no  extraordinary  responsibility.  The  case,  therefore,  stands 
upon  merits  common  to  all  cases  of  this  sort,  and  must  be  de- 
cided upon  general  principles. 

The  owners,  then,  have  a  just  claim  to  share  in  the  salvage 
in  all  cases,  where  their  property  is  put  at  risk,  in  effecting 
the  salvage  service.  I  entirely  agree  with  my  lamented 
brother,  the  late  Mr.  Justice  Washington^  in  declaring,  that 
no  stoppage  on  the  high  seas  for  the  purpose  of  saving  life  is, 
or  can  be,  deemed  a  deviation  from  the  voyage,  so  as  to  dis- 
charge the  insurance  on  ship  or  cargo.^     The  duties  of  hu- 
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manity  call  upon  every  human  being  to  do  such  acts  of  mercy 
and  charity ;  and  that  duty  is  enforced  by  all  the  authorita- 
tive precepts  of  Christianity,  which  no  one  is  at  liberty  to 
disregard.  But  I  farther  agree  with  him  ^  in  holding,  that  any 
farther  stoppage  for  the  purpose  of  saving  property,  is  a  devi- 
ation from  the  voyage,  and  discharges  the  underwriters.  And 
in  all  cases  of  this  sort,  it  is  wholly  immaterial,  whether  the 
owner  stands  his  own  underwriter,  or  the  risk  is  borne  by 
others  at  his  expense.  In  either  case  his  property  encoun- 
ters risks  beyond  those  belonging  to  the  ordinary  prosecution 
of  the  voyage,  and  he  is  entitled  to  an  indemnity.  But  the 
law  does  not  stop  short  with  a  mere  allowance  to  the  owner 
of  an  adequate  indemnity  for  the  risk  so  taken.  It  has  a  more 
enlarged  policy,  and  a  hi.^her  aim.  It  looks  to  the  common 
safety  and  interest  of  the  whole  commercial  world  in  cases  of 
this  nature  ;  and  it  bestows  upon  the  owner  a  liberal  bounty 
and  reward,  to  stimulate  him  to  a  just  zeal  in  the  common 
cause,  and  not  to  clog  his  voyages  with  narrow  instructions, 
which  should  interdict  his  master  from  any  salvage  service. 
If  a  bare  compensation  for  loss  and  risk  were  allowed,  what  mo- 
tive could  any  owner  have  to  suffer  his  voyage  to  be  retarded; 
his  just  expectations  of  profit  to  be  frustrated ;  his  whole  com- 
mercial arrangements  to  be  suspended  upon  risks,  which  he 
could  neither  foresee,  nor  guard  against  by  any  common  pru- 
dence ?  The  law  has  a  wise  regard  to  considerations  of  this 
nature ;  and  it  .offers,  not  a  premium  of  indemnity  only,  but 
an  ample  reward,  measured  by  an  enlightened  liberality  and 
forecast.  While  I  agree  with  Lord  Stowelly  that  the  master 
and  crew  are,  in  strict  language,  the  only  salvors ;  I  cannot 
agree  to  the  justice  of  his  remark,  ''that  the  owners  in  gene- 
n^  have  no  great  claim  ;  as  to  labor  and  danger,  none;^'  and 
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'^  that  they  come  in  only  upon  the  equitable  consideratioa  of 
the  Court  for  damage  or  risk,  which  their  property  might  have 
incurred."  ^  This  latter  remark  is  not  borne  out  by  the  subse- 
quent practice  of  that  eminent  Judge  ;  for  he  has  been  lib- 
eral in  awarding  salvage  to  the  owne.rs.  I  can^  with  far  more 
satisfaction,  unite  in  the  opinion  of  Mr.  Chief  Justice  Mar^ 
shatty  in  speaking  on  this  subject  in  the  great  case  of  7%e 
Blaireau^  where  he  says,  ^^  The  proportion  allowed  to  the 
owners  of  the  Firm,"  (the  saving  ship,)  ^^  and  her  cargo,  is 
not  equal  to  the  risk  incurred  ;  nor  does  it  furnish  an  induce- 
ment to  the  owners  of  vessels  to  permit  their  captains  to  save 
those  found  in  distress  at  sea,  in  any  degree  proportioned  to 
the  inducements  offered  to  the  captains  and  crews.  The 
same  policy  ought  to  extend  to  all  owners  the  same  rewards 
for  a  service,  which  deserves  to  be  encouraged  ;  and  it  is  sure- 
ly no  reward  to  a  man,  made  his  own  insurer  without  his  own 
consent,  to  return  him  very  little  more  than  the  premium  he 
had  advanced."  To  this  it  may  be  added,  that  it  furnishes  a 
strong  inducement  to  officers  and  seamen  not  to  desert  their 
own  proper  duty  to  their  owner,  and  his  interests  for  selfish 
purposes,  by  making  them  share  only  in  subordination  to, 
and  in  connexion  with,  those  interests.  If  I  had  been  called 
upon  for  the  first  time,  to  say,  what  under  ordinary  circum- 
stances should  constitute  the  proportion  of  the  owner,  I  might 
have  hesitated ;  but  I  incline  to  think,  that  it  would  have  oc- 
curred to  me,  that  one  third  would  be  a  suitable  proportion. 
But,  if  I  had  found  that  proportion  to  have  been  adopted  in 
other  cases,  and  to  have  become,  in  some  sort,  a  habit  in  our 
Courts  of  Admiralty,  my  own  judgment  would  have  reposed 
upon  it  with  an  undoubting  confidence.  Now,  upon  looking 
into  the  cases,  decided  in  the  Superior  Courts,  exercising  admi- 
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ralty  jurisdiction,  it  appears  to  me,  that  it  will  be  found  to  have 
been,  if  not  throughout,  at  least  to  some  extent,  a  habit  of  these 
Courts  to  award  to  the  owner  one  third  of  the  salvage.  That 
amount  has  certainly  been  not  unusual  in  our  most  commer- 
cial districts,  and  especially  in  New  York  and  Pennsylvania.^ 
My  brother,  Mr.  Justice  Washington,  adopted  it  after  grave 
examination  in  the  case  of  The  Cora,  (2  Wash.  Cir.  C.  R.  80, 
87 ;  )  and  I  find,  that  it  has  prevailed  more  than  any  other 
rule  in  contested  cases  brought  before  the  Courts  of  the  Dis- 
tricts, in  which  be  presided.  But,  what  is  of  most  powerful 
influence  io  this  case,  it  was  adopted  by  the  Supreme  Court 
in  the  case  of  The  Blaireau,  (2  Cranch  R.  240,  269,  271,) 
after  the  fullest  deliberation,  and  upon  solemn  argument.  It 
seems  to  me,  that  that  case  ought  to  furnish  a  guide  for  all 
subordinate  courts  under  common  circumstances,  I  do  not 
say,  that  the  rule  should  be  absolutely  inflexible,  and  not 
yield  to  any  extraordinary  merits,  or  perils,  or  losses  on  the 
part  of  the  owners.  Cases  may  exist,  in  which  it  may  be 
quite  fit  to  allow  the  owner  one  half,  as  was  done  in  several 
of  the  cases  stated  at  the  bar.^  But  all  such  cases  must  stand 
upon  very  peculiar  and  pressing  circumstances.  Such  circum- 
stances certainly  did  exist  in  the  case  of  The  Cumberland,  de- 
cided by  the  District  Court  of  Massachusetts  in  1815.  The  sal- 
vage ship  in  that  case  actually  broke  up  her  voyage,  and  re- 
turned back  to  port,  keeping  company  with  the  Cumberland 
through  the  whole  period.  And  it  was  beyond  doubt  a  perilous 
enterprise  to  all  concerned.  As  to  the  case  of  The  Mary 
Ford,  (3  Dall.  R.  188,)  it  furnishes  no  authority  for  a  different 

1  See  Th€  Brig  Harmony,  1  Peters  Adm.  R.  34,  note.  lb.  43.  The 
Cora,  9  Peters  Adm.  R.  961,  371. 

*  Bee  The  Sh^  Caio,  1  Peters  Adm.  R.  48, 69.  The  San  Bernardo, 
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course.  In  that  case,  the  distribution  was  made  in  the  Dis- 
trict Court  by  the  award  of  three  persons,  named  by  the  par- 
ties, and  appointed  by  the  Court.^  So  that  the  distribution 
was  made  with  the  consent  of  the  parties  in  interest,  by  way  of 
amicable  award,  and  can  in  no  just  respect  be  held  to  be  the 
]egal  adjudication  of  the  Court,  acting  upon  its  own  judgment. 
And  the  case,  as  to  this  point,  never  came  before  the  Su- 
preme Court,  the  appeal  being. limited  to  the  mere  question, 
who  was  entitled  to  the  rtsiduum  after  the  salvage  was  de- 
ducted. In  The  Havre,  (L  Rob.  R.  286,)  Lord  Stowell 
adopted  the  proportion  of  one  third,  in  a  case  calling  strongly 
for  a  high  remuneration  ;  for  it  appeared,  that  the  salvor-ship 
(which  was  a  whaler)  had  lost  the  chief  object  of  her  voyage 
by  this  service. 

Upon  the  whole,  with  the  greatest  deference  to  the  opinion 
of  the  teamed  Judge  of  the  District  Court,  I  have  come  to 
the  conclusion,  that  the  owners  of  the  Hope  and  the  Padang 
are  not,  under  the  circumstances  of  this  case,  entitled  to 
more  than  one  third  of  the  salvage.  In  so  deciding,  I  have 
the  satisfaction  to  know,  that  I  am  supported  by  his  own 
judgment  in  three  late  cases ;  I  mean  those  of  The  Botion^ 
The  Hudson^  and  The  Friendship^  in  which  he  adopted  the 
same  proportion. 

In  apportioning  the  remaining  two  thirds  of  the  salvage,  I 
have  not  the  least  hesitation  in  expressing  my  sense  of  the 
merit  of  Wheelwright's  services,  as  being  in  the  very  6rst 
rank.  The  only  drawback,  which  there  seems  to  be  to  bis 
full  measure  of  praise,  is  found  in  his  conduct  after  his  arrival 
in  port,  in  setting  up  an  exclusive  claim  for  himself  and  his 
co^libellants,  as  the  sole  salvors ;  and  in  excluding  their  fel- 
iow-laborer,  Metcalf,  from  all  share  in  the  salvage.     There  is 
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manifest  error  in  this ;  which  I  am  not  disposed  to  impute  to 
any  wanton  disregard  of  the  claims  of  others,  but  to  a  pre- 
cipitate and  rash  judgment,  acting  at  the  moment  upon  warm 
feelings,  and  the  belief  of  imaginary  wrongs,  and  the  natural 
delusions  of  self-inter  ^st. 

In  making  the  apportionment  between  the  master  and  the 
other  officers,  I  find  the  usual  course  has  been  to  allow  the 
master  a  larger  proportion  than  the  mate,  e^en  when  the  lat- 
ter has  been  put  in  command  of  the  salved  ship,  as  she  is 
sometimes  denominated  by  Lord  StowelL     The  common  pro- 
portion has  been,  as  I  gather,  under  ordinary  circumstances, 
double  that  of  the  ;nate.     And  it  should  be  so  ;  for  the  mas- 
ter, by  his  conduct  in  permitting  the  salvage  enterprise,  takes 
upon  himself  a  great  responsibility  to  his  owners  ;    and  no 
common  share  of  responsibilicy  also  to  the  shippers  of  the 
cargo.      The  same  enlightened  policy  governs  here,  as  in 
other  cases.     The  reward  isi  liberal,  to  stimulate  the  master 
to  assume  the  responsibility,  as  the  common  guardian  of  the 
interests  of  all  concerned.     But  here,  again,  the  rule  is  not 
inflexible.     It  yields  to  circumstances  of  a  peculiar  nature ; 
and  in  a  case  of  great  perils,  sacrifices,  and  hardships  on  the 
part  of  the  commander  of  the  actual  salvors,  his  proportion 
is  permitted  to  approach  nearer  to  that  of  the  master.      In 
the  present  case,  I  feel  myself  compelled  to  make  a  slight 
deviation  from  the  rule,  though  I  do  it  with  extreme  reluc- 
tance, on  account  of  the  singular  conflict  of  claims  between 
the  two  classes  of  salvors,  and  the  relative  merits  of  Wheel- 
wright and  Metcalf,  standing,  as  they  do,  in  the  same  official 
character,  and  yet  somewhat  distinguishable  in  the  order  and 
value  of  their  services. 

After  bestowing  upon  the  subject  considerable  reflection,  I 
have  come  to  the  conclusion,  satisfactory  at  least  to  my  own 
mind,  that  the  distribution  should  be  according  to  the  follow- 
ing scheme. 
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la  the  first  place,  I  shall  decree  one  third  of  the  moieiy  of 
the  net  proceeds,  decreed  as  salvage,  to  the  owners  of  the 
Hope  and  Padaog,  in  the  proportions  alread^f  inlimated,  of  two 
fifth  parts  to  the  owner  of  the  Hope,  and  three  fifth  parts  to 
the  owners  of  the  Padang. 

Id  the  next  place,  I  propose  to  divide  the  remaining  two 
thirds  of  the  moiety  into  fifty-seven  shares,  to  be  distributed 
among  the  several  officers  and  crews  of  the  salvor  ships  ac- 
cording to  the  following  classification. 

1.  The  first  class  includes  the  master  and  officers  of  the 
Hope  and  Padang. 

Capt.  Brewster  is  to  take  nine  shares,  9 

Capt.  Lister  <^         six         ''  6 

Mr.  Wheelwright    "         five        "  5 

Mr,  Melcalf  "         four       "  4 

Mr.  Weissell  ''         three     ''  3 

2,  The  second  class  includes  all  those  peraons  be- 
longing to  the  Hope,  who  were  placed  on  board  the 
Ewbank,  and  composed  a  part  of  her-  crew  during  the 
whole,  voyage.  To  each  of  these  there  are  to  be  as- 
signed two  shares,  namely : 

To  Watkins,  2 

Grace,  S 

Marshall,  2 

Duggin,  2 


8 


3.  In  the  third  class  I  place  Turner,  who  was  ex- 
cluded from  serving  on  board  of  the  Ewbank  contrary 
to  his  wishes,  and  to  whom  there  are  to  be  assigned 
two  shares.  2 

4.  The  fourth  class  includes  the  seamen  of  the  Pa- 
dang, who  navigated  the  Ewbank  into  port,  and  to  each 
of  these  I  assign  one  share  and  a  half,  namely : 
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To  Eldridge,  1^ 

Hilyer,  1^ 

Belts,  1^ 
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And  I  assign  a  like  proportion  to  Hough,  the  carpen- 
ter, for  his  meritorious  services,  and  the  peculiar  cir- 
cumstances under  which  he  went  on  board  of  the  Pa- 
dang  ;  haying  been  very  efficient,  as  one  of  the  origi- 
nal salving  crew,  namely :  1}  li^ 

5.  The  next  class  includes  those  of  the  crew  of  the 
Padang,  who  remained  on  board  of  her.  To  each  of 
these  there  is  assigned  one  share,  namely : 

To  Miller,  1 

Hatch,  1 

Dale,  1 

Barrett,  1 

4 

6.  The  next  class  includes  those  of  the  original  salv- 
ing crew  of  the  Hope,  who  left  the  Ewbank,  and  went 
on  board  the  Padang.  To  each  of  these  there  is  as- 
signed one  share,  namely : 

To  James,  1 

Lyman,  1 

Cornish,  1 

Smith,  1 

7.  The  next  and  last  class  includes  the  crew  of  the 
Hope  who  remained  on  board  <^  her.  To  each  of  them 
(in  all  nine  in  number)  there  are  assigned  two  thirds  of 
Me  share,  namely : 

To  Walker,  I 

Oliphant,  i 

Addison  i 

Graves,  § 
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Jones, 

1 

Lord, 

i 

Mitburn, 

% 

Love, 

1 

Skinner, 

i 

\* — 6  shares  6 

shares     57 
It  will  be  perceived,  from  the  manner,  in  which  I  have 
viewed  the  general  merits  of  the  cause,  that  it  has   been 
wholly  unnecessary  for  me  to  enter  upon  a  minute  examina- 
tion of  the  great  mass  of  conflicting  testimony,  as  to  the  com- 
parative merits  or  demerits  of  individual  salvors.     That  there 
is  much  in  this  testimony,    which  is  utterly   irreconcilable, 
must  be  admitted  ;   and  on  that  account  I  rejoice,  that  it  has 
not  become  my  duty  on  this  occasion  to  weigh  in  minute 
scales  the  credibility  of  those  portions  of  it,  which  present  the 
most  distressing  con.lict;?.     All  the  testimony  comes  from 
parties  in  interest ;  and  therefore  partakes  of  the  common  in- 
firmities of  prejudice,  suspicion,  and  feeling,  which  belong  to 
evidence  originating  in  such  sources.     Salvage  cases  consti- 
tute one  of  the  class  of  excepted  cases  from  the  ordinary  rule 
of  evidence,  by  which  a  party  is  not  permitted  to  testify  in 
his  own  cause.     But  the  exception  arises  from  the  very  ne- 
cessity of  trusting  to  that,  or  of  being  left  without  proof ;  for 
in  many  cases  no  other  persons  exist,  who  can  testify  to  the 
facts*     A  mere  formal  release  would  not  in  substance  vary 
the  legal  credibility  of  such  testimony,  whatever  it  might  do 
as  to  its  competency.     Salvors,  then,  are  e»  necessitate  ad- 
mitted as  witnesses  to  all  facts,  which  are  deemed  peculiarly 
or  exclusively  within  their  knowledge.     To  other  facts  they 
are  incompetent.    But  the  very  necessity  of  such  a  resort 
creates  in  many  cases,  from  rival  interests,  and  jealousies,  and 
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passions,  a  sad  discoloration  of  the  facts.  In  the  struggle  for 
victory,  amidst  the  dust  and  eagerness  of  the  race,  each  be- 
comes intent  for  himself,  and  indifferent  to  others.  So  that 
the  unwelcome  duty  is  often  imposed  upon  the  Court,  to  trust 
little  to  individual  statements  of  minute  facts,  and  much  to 
the  general  aspect  of  the  facts,  as  gathered  from  the  res  ges- 
tte.  In  salvage  cases,  above  all  others,  it  becomes  the  duty 
of  the  Court  to  place  its  decrees  far  more  upon  the  general 
merits  of  all,  than  upon  the  professed  merits  of  a  few. 
There  is  also  sound  policy  in  it ;  inasmuch  as  it  has  some 
tendency  to  mitigate  the  unavoidable  virulence  of  personal 
comparisons  ;  and  to  bring  into  common  bonds  of  peace  and 
union  those,  who  would  otherwise  join  in  the  common  adven^ 
ture  with  a  warm  and  generous  gallantry,  and  then  quarrel  ad 
intemecionem  about  the  division  of  the  booty.  But,  although 
I  have  not  found  myself  called  upon  to  comment  at  large 
upon  the  conflict  in  the  evidence,  I  can  bear  the  most  ready 
testimony,  that  it  has  been  examined  by  the  counsel  on  all 
sides  with  a  diligence  and  ability  worthy  of  the  highest  praise. 

It  remains  for  me  only  to  say  a  few  words  upon  the  subject 
of  costs.  And,  I  think,  taking  into  consideration,  how  much 
of  the  evidence  bears  solely  upon  the  merits  of  the  particular 
salvors,  without  any  reference  to  the  general  amount  of  sal- 
vage, that  it  would  not  be  correct  to  make  the  costs  and  ex- 
penses in  the  District  Court  an  equal  charge  upon  the  whole 
proceeds  of  the  Evvbank  and  cargo,  the  efiect  of  which  would 
be  to  make  the  owners  of  them  pay  a  full  moiety.  It  ap- 
pears to  me,  that  it  will  be  more  just  to  charge  the  moiety 
given  to  the  salvors  with  three  fifths  of  those  costs  and  ex- 
penses, and  to  charge  the  remaining  two  fifths  on  the  other 
moiety.  The  costs  of  all  the  parties  salvors  in  this  Court  are 
to  be  deemed  exclusively  a  charge  upon  the  moiety  awarded 
to  the  salvors.     The  claimants,    (the   Charleston   Fire   and 
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Marine  Insurance  Company,)  are  entitled  totbeir  costs  in  this 
Court,  the  decree  of  the  District  Court  not  having  been  va- 
ried as  to  them.  These  costs  are  of  course  to  be  a  charge 
upon  the  moiety  awarded  to  the  salvors. 

I  have  thus  gone  over  all  the  grounds  of  this  cause,  and  I 
conclude  by  remarking,  that  I  shall  refer  it  to  the  Clerk  to 
ascertain  and  report  the  amount  of  salvage  due  to  each  party, 
according  to  the  principles  of  this  decree,  after  deducting  all 
the  costs,  charges,  and  expenses. 

Blair  and  Aylwin  for  Manners  and  others  ;  C.  G.  Loring 
and  William  H.  Gardiner  for  Wheelwright  and  others; 
Fletcher  and  JE.  Hasket  Derby  for  Blaise  Isserverdens  and 
others,  and  for  George  Brewster,  and  for  George  Weissell ; 
Sewall  for  George  Turner;  Dunlap  and  Btdfinck  for  the 
Henry  Ewbank  and  Cargo. 


Guy  Catlin 

t;. 

The  Springfield  Fire  Insurance  Company. 

Among  (be  conditions  wbich  were  printed  on  the  same  sheet  with  a  policy  of  insur- 
ance against  fire^  was  one  requiring,  that  *^  all  persons  insured,  and  sustaining  loss  or 
damage  by  fire,  should  forthwith  give  notice  thereof  to  the  Company,  and  as  soon 
after  as  possible  deliver  in  a  particular  account  of  tuck  lost  or  damage^  signed 
with  their  own  hands,  and  verified  with  their  oath  or  affirmation,  and  also,  if  re- 
quired, by  their  books  of  account  and  other  proper  vouchers.*'  Hdi^  (hat  the 
particular  account  required  by  (he  above  condi(ion  is  a  particular  account  of  (he 
articles  lost  or  damaged,  and  does  not  refer  to  the  manner  and  cause  of  the  loss. 

In  stating  a  loss,  it  is  sufficient  to  show  it  to  have  been  occasioned  by  a  peril  within 
the  policy,  without  negativing  the  exceptions  of  losses  from  design,  invasion,  pub- 
lic enemies,  riots,  &c.,  which  are  properly  matters  of  defence. 

Conditions  are  to  be  construed  strictly  against  those  for  whose  benefit  they  are  iiUio* 
duced,  when  they  impose  burdens  on  other  parties. 

The  words  in  a  policy  agdnst  fire  described  the  house,  as  ''  at  present  occopied  as 
a  dwelling-house,  but  to  be  occupied  hereafter  as  a  tavern,  and  primleged  aB 
such."  Held,  that  this  is  not  a  warranty,  that  the  house  should,  during  the  con- 
tinuance of  the  risk,  be  constantly  occupied  as  a  tavern ;  bat  that  it  is,  at  fiuthest. 
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a  mere  representation  of  the  intention  to  occupy  it  as  such,  and  a. license  or  privi- 
lege granted  by  the  anderwriterS|  that  it  might  be  so  occupied. 

Where  no  objection  was  taken  at  the  trial  to  the  absence  of  evidence,  which  it  might 
have  been  in  the  power  of  the  party  to  supply,  it  is  too  late  aAer  the  verdict  to 
take  it. 

Where  onderwriters  agree  to  make  good  any  loss  or  damage  "  by  fire  originating  in 
any  caoaei  exctpt  dufgn  m  tke  iimtred,  invasion/'  dec.,  held,  that  the  exception 
of  losses  by  design  admits  all  losses  not  by  design ;  that,  therefore,  where  the 
plaintiff  negligently  lefl  the  premises  insured  derelict,  and  intruders  came  and 
burnt  them,  without  any  co-operation  or  knowledge  on  the  pari  of  the  plaintiff,  it 
is  a  lose  witliin  the  policy. 

Legal  design  is  imputable,  where  the  consequences  naturaily  Jlow  from  the  act,  and 
not  merely  fiillow  it.  They  must  be  connected  with  it,  as  a  cause,  and  not  as  an 
oc€tuion» 

Assumpsit   on  a  policy  of  insurance.      Plea^  the  general 
issue. 

By  the  policy  in  the  present  case,  dated  on  the  30th  of 
May,  1825,  the  defendants  insured  the  plaintiff  for  the  space 
of  six  years  from  that  date,  ^'  against  loss  or  damage  by  fire 
to  the  amount  of  nine  hundred  dollars,  on  a  dwelling-house, 
barn,  and  shed,  situate,  &c.  in  the  town  of  Burlington,  (Ver- 
mont,) owned  by  Lemuel  Hayden  and  Harvey  Hobart,  of 
Burlington  aforesaid,  at  present  occupied  by  one  Joel  Rod- 
gers,  as  a  dwelling-house  ;  but  to  be  occupied  hereafter  as  a 
tavern,  and  is  privileged  as  such.  Said  buildings  are  made 
of  wood,  and  are  mortgaged  to  the'  said  Guy  Catlin  to  secure 
the  payment  of  his  debt,  against  the  said  Hayden  and  Hobart, 
of  $  1,146*20,  and  are  more  particularly  described  in  a  sur- 
vey, dated  May  30th,  1825,  containing  proposals  of  the  in- 
sured, by  him  subscribed.  On  the  dwelling-house  $  750,  on 
the  shed  $  100,  and  on  the  barn  $  50."  And  by  the  terms 
of  the  policy,  the  defendants  agreed  ''  to  make  good  unto  the 
assured  any  loss  or  damage,  not  exceeding  in  amount  the  sum 
insured,  which  shall  or  may  happen  to  the  property  insured 
by  fire  originating  in  any  cause,  except  design  in  the  assured, 
invasion,  public  enemies,  riots,  civil  commotion,  or  military  or 
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usurped  power.'^  And  certain  conditions  and  proposals  an- 
nexed to  the  ()olicy  are  agreed  to  be  referred  to,  to  explain 
the  rights  and  obligations  of  the  parties. 

The  conditions  and  proposals  thus  alluded  to  are  printed 
on  the  same  sheet  with  the  policy.  They  contain,  among 
other  things,  the  classification  of  certain  risks,  and  rates  of 
premium  therefor ;  and  a  statement  of  the  classification  of 
goods  into  those  not  hazardous,  those  hazardous,  and  those 
extra-hazardous.  And  among  those  whose  trades  and  occu- 
pations are  deemed  hazardous,  are  enumerated  tavern- 
keepers.  Among  the  conditions  one  (the  eighth)  is,  that 
"  all  persons  insured,  and  sustaining  loss  or  damage  by  fire, 
are  forthwith  to  give  notice  thereof  to  the  Company,  and  as 
soon  after  as  possible  to  deliver  in  a  particular  account  of 
such  loss  or  damage,  signed  with  their  own  hands,  and  veri- 
fied with  their  oath  or  affirmation,  and  also,  if  required,  by 
their  books  of  account  and  other  proper  vouchers;"  and 
also  to  "  procure  a  certificate  under  the  hand  of  a  magistrate, 
notary  public,  or  clergyman,  most  contiguous  to  the  place  of 
fire,  and  not  concerned  in  the  loss,  or  related  to  the  insured 
or  sufferers,  that  they  are  acquainted  with  the  character  and 
circumstances  of  the  person  or  persons  insured ;  and  do 
know  and  verily  believe  he,  she,  or  they  really  and  by  mis- 
fortune, and  without  fraud  or  evil  practice,  hath  or  have  sus- 
tained by  such  fire  loss  and  damage  to  the  amount  therein 
mentioned.  And  until  such  proofs,  declarations,  and  certifi- 
cates are  produced,  the  loss  shall  not  be  deemed  payable ; 
also,  if  there  be  any  fraud  or  false  swearing,  the  claimant 
shall  forfeit  all  claim  by  virtue  of  this  policy." 

The  dwelling-house  so  insured  was  burnt  down  and  totally 
destroyed  on  the  evening  of  the  22d  of  February,  1830 ; 
and,  on  the  24th  of  the  same  month,  the  plaintiff  addressed  a 
letter  to  the  defendants,  informing  them  of  the  loss,  which 
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was  duly  received.  The  letter  stated,  that  ''the  house  was 
burned  on  the  evening  of  the  2Sd  instant,  and  totally  de- 
stroyed.'' And  it  also  contained  a  declaration,  that  the  plain- 
tiff had  no  other  insurance,  and  had  ^'  sustained  a  loss  full 
equal  to  the  amount  insured  on  the  house.  The  shed  and 
barn  were  not  destroyed."  And  the  plaintiff  at  .the  bottom 
of  the  letter,  took  a  solemn  oath  before  a  Justice  of  the 
Peace,  ^'  that  the  statements  therein  made  were  true." 

The  other  preliminary  proof  of  a  certificate  was  furnished 
to  the  defendants,  who  declined  paying  the  loss ;  and  by  a 
letter,  dated  on  the  30th  of  March,  1830,  in  reply  to  that  of 
the  plaintiff,  stated  as  a  reason,  that  '^the  building  was  in- 
sured to  be  occupied.  When  burnt  it  had  been  a  long  time 
vacant,  often  deserted,  derelict ;  and  was  destroyed  by  foul 
means.  Had  the  house  been  occupied,  as  when  insured,  it 
is  very  clear  the  loss  could  not  have  occurred  from  the  cause 
which  destroyed  it."  No  objection  whatever  was  stated  to 
the  preliminary  proofs  of  loss.  At  the  trial  the  plaintiff  had 
a  verdict  for  $  604-83. 

C.  G.  Loring  and  Fay  for  the  defendants,  now  moved  for 
a  new  trial,  which  was  opposed  by  Fletcher  for  the  plaintiff. 
The  grounds  are  fully  stated  in  the  opinion  of  the  Court. 

Story  J.  A  motion  has  been  made  and  argued  for  a  new 
trial  upon  various  grounds.  In  the  first  place,  that  the 
Court  instructed  the  Jury,  that  the  letter  of  the  plaintiff  to 
the  defendants,  giving  notice  of  the  loss,  was  a  sufficient  com- 
pliance with  the  eighth  condition  above  stated,  requiring  "  a 
particular  account  of  the  loss  or  damage."  The  argument  is, 
that  the  particular  account  here  referred  to  should  contain 
not  only  a  statement  of  the  amount  of  the  loss,  but  of  the 
manner  and  cause  of  the  loss,  verified  by  the  oath  of  the 
party,  so  that  it  should  appear,  that  it  did  not  fall  within  any 
of  the  exceptions  of  the  policy.     But  it  seems  to  me  very 
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clear,  that  this  is  not  the  true  interpretation  or  object  of  the 
clause.     If  we  look  at  the  policy,  it  will  be  seen,  that  the 
Insurance  Company  contemplate  not  only  insurance  upon 
bouses,  but  upon  goods  and  machinery.     In  cases  of  insur- 
ance upon  goods,  and  in  partial  losses  of  all  sorts,  the  partic- 
ulars of  the  nature,  quality,  and   quantity  of  the  goods,  and 
of  the  damage  or  loss  sustained,  are  most  important  to  enable 
the  Company  to  decide  on,  and  ascertain  the  damage  or  loss  ; 
and  as  these  particulars  are  generally  and  almost  exclusively 
within  the  knowledge  of  the  assured,  his  oath  or  affirmation 
thereto  is  required  as  preliminary  proof.      The  underwriters 
rely   on,  and  address  the  interrogatory   to  bis   conscience. 
But  it  surely  could  not  have  been  expected,  that  the  assured 
should  in  all  cases  swear,  as  to  the  mode  and  cause  of  the 
loss ;   for  in  many  cases  it  would  be  impossible  for  him  so  to 
do,  from  the  want  of  due  knowledge  or  means  of  knowledge. 
He  might  know  the  fact  of  the  loss  by  fire  ;    but  as  to  the 
precise  mode,  in  which  the  fire  was  kindled,  he  might  be  and 
ordinarily  would  be  wholly  ignorant.      Surely,  it  could  not 
have  been  required,  that  any  person  should  swear  to  facts  or 
causes  of  loss,  which  be  could  not  know  ;   and  thus  put  his 
conscience  in  jeopardy,  or  lose  his  insurance,  although  the 
whole  was  a  case  of  sheer  misfortune,  without  the  slightest 
suspicion  of  fraud. 

But,  if  we  examine  the  context,  it  seems  to  roe,  that  every 
doubt  must  vanish  ;  for  it  may  be  truly  said,  in  such  a  case, 
Noscitur  a  sociis.  The  ^^  particular  account "  is  to  be  veri- 
fied by  the  oath  or  affirmation  of  the  assured,  and  **  also,  if 
required,  by  their  books  of  account,  and  other  proper  vouch- 
ers." Now,  this  is  all  very  natural,  if  the  meaning  be,  as 
the  Court  suppose  it  to  be,  a  particular  account  of  the  arti- 
cles lost  or  damaged  ;  but  it  is  wholly  without  meaning,  if  ap- 
plied to  the  mode  or  cause  of  the  loss  or  damage.     No  per- 
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son  could  suppose,  that  the  books  of  account  of  tbe  party, 
or  other  proper  vouchers,  could  or  would  furnish  the  slightest 
proof  of  such  facts.  And  yet  the  argument  is  just  as  strong, 
applied  to  the  case  of  such  books  and  vouchers,  as  it  is  to 
tbe  requisites  of  the  oath  or  affirmation ;  for  in  each  case 
they  are  required  ad  idem.  And  I  cannot  but  think,  that  the 
Company  understood  this  clause,  as  the  Court  does.  For  in 
their  reply  they  placed  their  defence  upon  an  entirely  difier- 
ent  ground,  not  suggesting  this,  as  in  all  fairness  they  ought, 
if  they  meant  to  insist  upon  it. 

And  then,  again,  as  has  been  well  observed  at  tbe  bar,  the 
oath  of  tbe  party  is  not  required,  as  ah  expurgatory  oath, 
negativing  fraud  or  design  on  the  part  of  the  assured.  For 
these  reliance  is  positively  placed  upon  a  more  disinterested 
source,  upon  the  certificate  of  some  magistrate,  notary,  or  cler- 
gyman, that  the  loss  was  real,  and  by  misfortune,  and  without 
fraud  or  evil  practice.  As  to  negativing  by  oath  the  excep- 
tions in  the  policy,  it  is  nowhere  required  by  any  express 
stipulation  in  the  conditions  ;  nor  can  it  be  inferred  from  any 
reasonable  presumption  of  intent.  It  is  true,  that  it  is  said, 
that  ^^  if  there  be  any  fraud  or  false  swearing,  (in  the  alterna- 
tive,} the  claimant  shall  forfeit  all  claim  by  virtue  of  this 
policy."  But  this  is  mere  matter  of  defence  by  the  Compa- 
ny, and  constitutes  no  part  of  the  preliminary  proofs  of  the 
plaintiff.  And,  as  to  the  exceptions  of  losses  from  design, 
invasion,  public  enemies,  riots,  &c.,  they  constitute  matter  of 
defence,  and  are  referrible  to  the  trial,  and  are  not  to  be 
negatived  on  oaih  in  the  preliminary  proofs;  because  the 
plaintiff  must  at  the  trial  prove  a  case  prima  facie  not  within 
them.  It  might  as  well  be  contended,  that  the  plaintiff  was 
bound  to  state  under  oath  every  other  fact,  upon  which  his 
recovery  should  depend.  The  true  answer  to  all  these  sug- 
gestions is,  that  the  stipulation  is  not  in  the  contract ;  and  no 
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Court  is  authorized  to  add  a  single  term  to  conditions  in  their 
own  nature  sufficiently  onerous.  Conditions  are  to  be  con- 
strued strictly  against  those,  for  whose  benefit  they  are  re- 
served, when  they  impose  burdens  on  other  parties.  The 
language  of  the  clause  is,  that  the  party  is  to  "  deliver  a 
particular  account  of  such  loss  or  damage,"  in  the  alternative. 
He  is  to  state  an  account  of  the  loss,  that  is,  of  the  thing  or 
value  lost ;  or  of  the  damage,  that  is,  of  the  amount  of  the 
injury  sustained.  But  he  is  not  required  to  state,  how  the 
loss  happened,  or  the  cause  or  occasion  of  it. 

It  is  also  said,  that  the  notice  and  statement  of  the  loss 
must  show  it  to  be  a  loss  within  the  risk  6f  the  policy  ;  and 
that  it  is  always  so  done  in  marine  policies.  Certainly,  the 
loss  must  be  shown  by  the  notice  to  be  by  a  risk  within  the 
policy ;  and  it  is  so  shown  here,  for  the  loss  is  stated  to 
be  hj  fire.  But  in  the  notice  of  a  loss  under  a  marine  poli- 
cy, no  one  ever  supposed,  that  it  was  necessary  to  state  more 
than  a  loss  by  a  peril  insured  against.  Must  the  plaintiff  go 
on,  and  negative  all  exceptions,  express  or  implied  by  law, 
which  constitute  the  defence  of  the  other  side  ?  Must  be 
state,  that  a  loss  by  perils  of  the  seas  has  been  without  any 
fraud,  negligence,  deviation,  or  non-compliance  with  war- 
ranties ?  Practically  speaking,  I  have  entire  confidence,  that 
allegations  of  this  sort  have  never  hitherto  been  deemed  es- 
sential or  pertinent. 

The  next  objection  is,  that  the  Court  instructed  the  Jury, 
that  the  words  in  the  policy,  ^^  at  present  occupied  as  a 
dwelling-bouse,  but  to  be  occupied  hereafter  as  a  tavern,  and 
privileged  as  such,"  did  not  import  on  the  part  of  the  plain- 
tiff a  warranty,  that  they  should  be  so  occupied  during  the 
continuance  of  the  risk.  What  the  Court  did  say  to  the 
Jury  on  this  point  was,  that  these  words  did  not  constitute  a 
warranty^  that  the  bouse  should  during  the  continuance  of 
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the  risk  be  coDstantly  occupied  as  a  tavern  ;  but  that  the  lan- 
guage was,  at  farthest,  a  mere  representation  of  the  intention 
to  occupy  It  as  a  tavern,  and  to  secure  for  it  the  privileges  of 
the  policy  as  such.  And  I  am,  upon  farther  reflection, 
clearly  of  opinion,  that  the  direction  was  right.  We  must  in- 
terpret these  instruments  in  a  reasonable  manner,  from  the 
nature  and  objects  of  the  parties.  Here  the  assured  was  the 
mortgagee  of  the  house ;  and  he  is  so  described  in  the  policy. 
In  the  ordinary  course  of  things,  he  could  not  be  presumed, 
as  mortgagee,  to  intend  to  take  possession  of  the  property 
and  occupy  it  as  a  tavern  ;  and  of  course,  if  occupied  as  a 
tavern,  it  must  be  by  or  under  the  mortgagers.  In  point  of 
fact,  as  the  survey,  made  by  the  Company's  own  agent,  and 
on  which  the  policy  itself  was  underwritten,  states,  it  ^' was  to 
be  occupied,  in  the  course  of  two  or  three  days  by  the  said 
Hayden  and  Hobart  for  the  purpose  of  keeping  a  tavern.'^ 
In  the  mouth  of  the  mortgagee,  then,  if  the  language  were 
to  be  treated  as  his,  it  could  fairly  be  understood  to  import  • 
no  more  than  a  representation,  that  it  was  to  be  occupied  as 
a  tavern.  And  if  so,  then,  as  taverns  are  enumerated  in  the 
conditions  of  the  Company  as  among  the  hazardous  risks,  for 
which  an  extra  premium  is  to  be  paid,  it  would  follow,  that 
the  policy  would  be  void  for  a  fraudulent  concealment,  unless 
the  fact  were  disclosed,  and  the  house  privileged  as  a  tavern. 
But  the  language  cannot  in  strictness  be  treated  as  the  lan- 
guage of  the  mortgagee.  It  occurs  in  an  instrument  exe- 
cuted by  the  Company,  and  purporting  therefore  to  contain 
their  engagement.  It  occurs  in  the  descriptive  part  of  that 
instrument.  Of  the  property  insured,  the  Company  say,  that 
they  insure  the  house  now  occupied  ^'  as  a  dwelling-house, 
and  to  be  hereafter  occupied  as  a  tavern,  and  privileged  as 
such."  Privileged  by  whom  ?  clearly  by  the  Company, 
—  to  be  used  as  a  tavern.  The  Company  agree  to  take  this 
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hazardous  risk,  and  permit  the  policy  to  attach,  notwithstand- 
ing the  house  may  be  changed  from  a  common  dwelling-house 
to  a  tavern.  They  could  have  no  motive  for  insisting,  that 
the  house  should  always  be,  as  it  is  classed  by  the  survey,  in 
the  sixth  class  of  hazards.  If  it  had  continued  to  be  occu- 
pied as  a  common  dwelling-house,  the  risk  would  have  been 
far  less,  while  the  premium  would  have  remained  the  same. 
It  was  not,  then,  a  warranty  of  the  assured,  that  it  should  be 
at  all  times  during  the  risk  occupied  as  a  tavern ;  but  a 
license  or  privilege  granted  by  the  Company,  that  it  might 
be  so  occupied.  The  case  is  entirely  different  from  that  of  a 
policy  on  a  vessel  to  be  engaged  in  the  whale  fisheries ;  for 
there  the  nature  of  the  voyage  ascertains  and  limits  the  lan- 
guage of  the  policy.  Unless  the  vessel  sails  on  a  whaling 
voyage  the  policy  does  not  attach ;  and,  if  she  engages  dur- 
ing the  voyage  in  other  traffic,  it  is  a  deviation  from  the  voy- 
age. But,  suppose  a  policy  were  on  a  coasting  vessel  gener- 
•  ally  for  a  twelvemonth,  with  liberty  to  engage  in  the  whale 
fisheries  ;  would  that  amount  to  a  warranty,  and  tie  up  the 
policy  to  an  employment  solely  in  that  trade  ?  Or,  suppose  a 
policy  on  a  vessel  from  Boston  to  Leghorn,  and  back,  with 
the  privilege  of  cruising  as  a  letter  of  marque  ;  would  that 
amount  to  a  warranty,  that  she  should  so  cruise  ?  Certainly 
not  in  either  case.  The  construction  would  be,  not  that  the 
words  restrained,  but  that  they  enlarged  the  general  words  of 
the  policy.  Let  me  put  another  case.  Suppose  a  policy  against 
fire,  underwritten  on  the  house  of  A  in  Boston,  described  as 
a  dwelling-house,  or  as  occupied  as  a  dwelling-house ;  would 
the  policy  be  void,  if  the  bouse  should  cease  for  a  time  to 
have  a  tenant  ?  Such  a  doctrine  has  never  to  my  knowledge 
been  asserted ;  nor  should  I  deem  it  maintainable. 

The  interpretation  put  by  the  Court  upon  the  words  of  the 
policy,  "  privileged  as  such,"  seems  now  admitted  by  the 
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Counsel  for  tbe  defendants  to  be  the  true  one,  although  at 
the  trial  it  was  contended,  that  tbe  meaning  was,  that  the 
house  was  licensed  by  the  municipal  authorities,  as  a  tavern ; 
and  it  constituted  one  of  the  grounds  in  support  of  the  mo- 
tion for  a  new  trial.     That  point  is  now  abandoned. 

Another  objection  is,  that  there  was  no  evidence,  that  there 
ever  was  any  intention  to  occupy  the  house  as  a  tavern.  It 
may  have  been  so ;  but  no  objection  was  then  taken  to  the 
absence  of  such  evidence ;  and  it  is  quite  too  late  after  a  ver- 
dict to  take  it,  when  the  deficiency  might  have  been  within 
the  power  of  the  party  to  supply.  But  in  fact,  if  the  ground 
of  defence  was  misrepresentation,  the  onus  probandi  was  on 
the  defendants.  The  plaintiff  was  not  bound  to  prove  the 
representation,  if  any  was  made,  to  be  true  ;  but  the  defend- 
ants were  to  show,  that  it  was  false,  and  false  in  a  point  ma- 
terial to  the  risk. 

The  last  objection  is  to  a  supposed  instruction  of  the  Court 
on  the  point,  what  constitutes  a  loss  by  design  within  the, 
meaning  of  the  policy.  I  state  it  in  this  form,  because  the 
written  motion  does  not  accurately  present  the  instruction  of 
the  Court,  or.the  language  of  the  Court,  although  it  doubtless 
intended  so  to  do.  The  line  of  argument  in  the  defence  at 
the  trial  did  not  impute  to  the  plaintiff  any  direct  or  positive 
co-operation  in  the  actual  setting  fire  to  the  house,  or  any 
knowledge  or  connexion  with  the  parties,  who  did  it.  But  it 
was  to  this  effect,  that  if  the  plaintiff,  by  his  negligence,  and 
by  leaving  the  boose  derelict,  thereby  exposed  it  to  such  de- 
struction by  mere  trespassers,  and  was  not  unwilling,  that  it 
should  be  so  destroyed,  that  such  negligence  and  laches 
avoided  the  policy,  and  constituted  a  loss  by  design  within  the 
meaning  of  the  policy.  The  Court  in  commenting  on  this 
part  of  the  case,  said,  that  the  case  was  as  clear,  and  lay  in 
as  narrow  a  compass  on  this  point,  as  any  which  had  ever 
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come  before  it.     The  language  of  the  policy  is,  that  the 
Company  will  make  good  any  loss  or  damage  "  by  fire,  origi- 
nating in  any  cause,  except  design  in  the  assured,  invasion," 
&c.     So  that  the  Company  make  themselves  liable  for  losses 
by  negligence,  as  well  as  by  accident ;    for  the  exception  of 
losses  by  design  admits  all  losses  not  by  design.     I  do  not  say, 
that  the  defendants  would  be  liable  for  every  loss  occasioned 
by  the  gross  personal  negligence  of  the  plaintiff;  for  it  might 
under  circumstances  amount  to  a  fraudulent  loss.     But  the 
English  decisions  clearly  are,  that,    on  policies  against  fire 
generally,  losses  by  the  negligence  of  tenants  are  within  the 
risks  taken.     And  it  is  still  more  clear,  that  losses  by  the 
negligence  of  tenants,  or  by  the  criminal  wantonness,  or  mis- 
conduct of  mere  trespassers,  or  intruders,  or  felons  are  with- 
in the  common  policies  against  fire.     But  in  the  present  poli- 
cy there  is  no  room  for  doubt  on  this  point.      The  losses  ex- 
cepted are,  not  losses  by  design  generally,  but  "  losses   by 
design  of  the  assured."     The  case,  then,  is  reduced   to  the 
consideration  of  what  constitutes  a  loss  by  design  in  the  as- 
sured, within  the  meaning  of  the  policy.     I  say,  that  it  is  not  a 
loss  by  the  mere  negligence  or  laches  of  the  party,  where  he 
has  left  the  property   exposed  to  the  peril,  but  has  not  co- 
operated directly  or  indirectly  with  those,  who  produced  the 
loss.      Design  imports  plan,  scheme,  intention,  carried  into 
effect.   The  loss,  to  be  by  design  of  the  assured,  in  the  sense 
of  the  policy,   must  be  by   incitement,  connivance,  or  co- 
operation of  the  assured,  directly  or  indirectly,  with  the  per- 
sons, who  were  the  agents  in  the  act.     It  is  not  sufficient,  that 
he  is  negligent  in  leaving  the  premises  derelict,  and  thus  ex- 
posing them  to  the  wanton   or  criminal  acts  of  intruders. 
Negligence  is  not  design.     We  are  here,  as  in  other  cases  of 
insurance,  to  look,  not  to  the  remote  cause,  but  to  the  proxi- 
mate cause  of  the  loss  ;    Causa  proxtma^  mm  retnota  tpecta-- 
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iur.  How  can  it  be  truly  said,  that  the  •  Degligence  of  the 
plaintiff  in  this  case  was,  in  any  just  sense,  the  proximate 
cause  of  the  loss,  if  he  had  no  co-operation,  knowledge,  or 
part  in  the  act  ?  Unless,  then,  the  Jury  can  from  the  evi- 
dence clearly  see,  that  the  plaintiff  was,  not  merely  negli- 
gent, but  was  directly  or  indirectly  connected  with  the  act,  I 
am  of  opinion,  that  it  cannot  be  correctly  deemed  to  be  a  loss 
by  design  of  the  assured.  The  defendants  do  not  themselves 
impute  to  the  plaintiff  active  co-operation,  or  connexion  with 
the  persons,  who  set  the  house  on  fire.  On  the  contrary  the 
argument  supposes,  that  it  was  set  on  fire  by  mere  transgres- 
sors or  felons,  who  were  utter  strangers  to  him,  and  of  whose 
designs  he  was  ignorant.  It  imputes  to  him  only  negligence, 
and  wishes  or  motives  for  the  event,  and  undue  exposure  to 
the  perils. 

Such  was  in  substance  the  direction  to  the  Jury.  And 
now  upon  the  farther  argument,  which  has  been  had,  I  delib- 
erately adhere  to  it.  It  appears  to  me,  that  the  doctrine 
contended  for  in  the  defence  is  untenable  and  dangerous,  and 
would  take  away  all  security  under  policies  of  this  sort.  It 
in  reality  attempts  to  engraft  upon  the  words  of  the  policy  a 
new  term,  and  to  exempt  the  underwriters  from  all  losses, 
which  can  be  traced,  however  remotely,  to  the  neglect  or 
laches  of  the  assured.  If  the  latter  were  to  leave  open  the 
front  door  of  his  house  by  night  by  gross  negligence,  and 
felons  should  enter  and  set  it  on  fire,  I  do  not  perceive,  how  the 
loss  upon  the  ai^ument  could  be  recoverable.  It  might  then 
be  said,  as  it  is  now  said,  that  he  had  his  motives,  wishes,  and 
expeetations,  though  he  was  wholly  ignorant  of  the  design  of 
the  felons.  I  cannot  but  think,  that  under  such  circum- 
stances policies  of  this  sort  would  hold  out  false  lights  and 
false  securities  to  the  assured ;  and  would  seduce  them  into 
the  false  confidence,  that  design  meant  something  widely  dif- 
ferent, and  contradistinguished,  from  negligence. 
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Legal  design^  it  b  said,  is  to  be  imputed  to  a  party,  where 
the  consequences  naturally  flow  from  the  act.  That  is  true ; 
but  then  they  must  naturaUy  flow  from  it,  not  merely  follow 
it.  They  roust  be  coonected  with  it,  as  a  cause,  and  not  as 
an  occasion.  The  act  and  the  negligence  must  be  knit  to- 
gether by  an  indissoluble  bond.  The  law  properly  holds, 
that  every  man  is  presumed  to  intend,  what  are  the  natural 
consequences  of  his  act.  But  it  does  not  presume,  that  he 
intends  every  thing,  which  may  possibly  follow  from  his  neg* 
ligence,  or  be  remotely  occasioned  thereby.  The  case  of 
the  squib,  {Scott  v.  Shepherd,  2  W.  Black  R.  892,)  stands 
upon  the  very  verge  of  the  law,  upon  a  sort  of  metaphysical 
subtilty ;  and,  whether  rightly  or  wrongly  decided,  it  was  de- 
cided, not  upon  mere  negligence,  but  upon  a  direct  and  positive 
act,  which  gave  rise  to  an  action  of  trespass,  as  a  mediate,  if 
not  an  immediate  act  of  force.  In  Percival  v.  HieJcey 
(18  John.  R.  257)  there  was  a  direct  and  immediate  act  of 
force  by  running  down  the  vessel  of  the  party  ;  and  so  the 
case  of  Chiiile  v.  Swan  (19  John.  R.  381)  was  treated  by 
the  Court. 

But  it  is  said,  that  the  Court  did  not  leave  the  question  to 
the  Jury,  whether  there  was  fraud  on  the  part  of  the  plain- 
tiff, or  such  gross  negligence,  as  was  presumptive  of  fraud. 
No  such  ground  is  suggested  in  the  written  motion  for  a  new 
trial ;  and  of  course  it  cannot,  according  to  the  rules  of  this 
Court,  be  now  taken  notice  of.  But  I  may  say,  that,  if  not 
put  to  the  Jury,  it  was  because  the  point  was  not  distinctly 
put  by  the  defence  for  the  consideration  of  the  Jury.  The 
Court  certainly  is  not  to  be  expected  to  supply  matters  of 
defence,  which  the  Counsel  do  not  choose  to  insist  upon  at 
the  trial. 

Upon  the  whole,  my  judgment  is,  that  the  motion  for  a 
new  uial  ought  to  be  overruled ;  and  it  is  accordingly  overruled. 
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Chables  Shiblkt,  Appellant, 

jAlffKS   T1TU8,   LiBELLANT. 

No  appeal  lies  bj  aay  party  firom  a  decree  of  the  District  Court,  onletf  on  hit  part 
the  matter  in  dispote  exceeds  the  sum  or  value  of  fifty  doUan,  under  the  Acta  of 
CoD2;ress. 

liiBEL  in  personam  for  seamen's  wages.  At  the  hearing  in 
the  District  Court,  there  was  a  decree  for  the  libellant  for 
twenty-eight  dollars,  and  costs,  the  original  demand  being 
over  fifty  dollars.  The  respondent  appealed,  but  there  was 
no  cross  appeal  by  the  libellant. 

Upon  the  opening  of  the  appeal,  these  facts  being  stated, 
Stobt  J.  said :  This  Court  has  no  jurisdiction  in  the  case. 
The  Acts  of  Congress^  give  no  appeal  from  the  District 
Court,  except  in  cases  where  the  matters  in  dispute,  exclu* 
sive  of  costs,  exceed  the  sum  or  value  of  fifty  dollars.  Here, 
there  being  no  cross  appeal  by  the  libellant,  the  only  matter 
in  dispute  is  the  twenty-eight  dollars  awarded  by  the  Dis- 
trict Court  to  the  libellant.  It  would  have  been  different,  if 
there  had  been  a  cross  appeal  by  the  libellant,  since  he  de- 
manded more  than  fifty  dollars  by  his  libel. 

Appeal  diswussed, 

B.  Sumner  for  appellant. 

C.  G.  Lioring  for  appellee. 

1  Act  of  the  24th  of  September,  17e&,  ck  9b,  (  ».    AU^IheM^ 
March,  1803,  cb.  98,  §  2. 
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United  States  v.  John  Morrison  and  others. 

Where  the  master  directed  one  of  his  crew  to  be  punished  for  gross  misbehaviour, 
and.  the  crow  interposed  and  prevented  the  infliction  of  the  punishment,  compel- 
ling the  master,  by  acts  of  violence  and  intimidation,  to  desist  therefirom ;  held^ 
to  be  an  endeavour  to  commit  a  revolt  within  the  Act  of  Congress  of  1790,  ch.  86, 
[9,]  §  12. 

Neither  a  previous  deliberate  combination  for  mutual  aid  and  encouragement,  nor 
any  preconcerted  plan  is  necessary  to  bring  it  within  the  Act. 

Indictment  for  an  endeavour  to  commit  a  revolt  on  board  of 
the  ship  United  States.     Plea,  not  guilty. 

At  the  trial  the  evidence  was  briefly  as  follows :  On  the 
8th  of  August,  1833,  Dutton,  one  of  the  crew,  on  account  of 
his  gross  misconduct,  was  ordered  by  Webb,  (the  master  of 
the  ship,)  to  be  put  in  irons.  The  mate  attempted  to  do  it, 
and  Dutton  made  resistance.  The  mate,  however,  got  Dut- 
ton down  in  the  scuffle,  and  was  proceeding  to  put  on  the 
irons.  The  crew  then  came  aft  together,  some  of  them  hav- 
ing handspikes  in  their  hands,  and  others  having  chisels, 
knives,  or  mallets  ;  and  said,  that  the  master  should  not  put 
any  man  on  board  the  vessel  in  irons.  The  master  said  he 
would  ;  and  they  continued  to  say  he  should  not.  The  pris- 
oners at  the  bar  were  part  of  the  crew,  and  present,  and  ap- 
parently co-operating  with  the  others.  The  master  then  at- 
tempted to  keep  them  off;  and  proceeded  to  tie  Dutton 's  feet 
with  a  line.  Murphy,  (one  of  the  prisoners,)  cut  the  line 
from  his  feet.  Morrison,  (another  of  the  prisoners,)  who  was 
at  the  helm,  left  it,  and  another  person  took  it.  Morrison 
then  ran  towards  the  master,  and  struck  him.  In  the  mean 
time  the  crew  dragged  Dutton  away  forward  from  the  mate. 
And  the  master,  finding  the  resistance  general  among  the 
crew,  thought  it  his  duty  to  proceed  no  farther  and  made  do 
more  resistance  td  the  rescue  of  Dutton. 
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Park,  for  the  defendants,  contended,  that  the  evidence  was 
not  sufficient  to  establish  any  combination  or  concerted  plan 
of  the  crew  for  mutual  assistance  in  the  interference  or  res- 
cue ;  and  that  it  was  merely  a  sudden  affiray  without  combi- 
nation or  design.  He  cited  3  Washington  Cir.  C.  R.  78 ; 
Id.  524. 

Dunlap,  District  Attorney,  contended,  e  contra,  that  the 
evidence  clearly  established  the  offence  charged  in  the  indict- 
ment ;  and  he  cited  United  States  v.  Hemmer,  4  Mason  R. 
105  ;     United  States  v.  Smith,  1  Mason  R.    147  ;     United 

States  V.  Haines,  5  Mason  R.  272. 

Stort  J.,  in  summing  up  to  the  Jury,  said  :    To  constitute 
the  offence  of  an  endeavour  to  commit  a  revolt,  in  the  sense  of 
the  Act  of  Congress  of  1790,  ch.  36,  [9,]  ^12,  something 
more  is  necessary  than  bare  disobedience  or  resistance  by  a 
seaman  to  the  lawful  authority,  commands,  or  proceedings  of 
the  commanding  officer  of  the  ship.     There  must  be  a  de- 
signed combination  or  co-operation  with  others  in  such  diso- 
bedience or  resistance  ;  or  some  attempt  or  endeavour  to  pro- 
cure it ;  or  some  assistance,  aid,  or  encouragement  to  others  in 
such  disobedience  or  resistance.      In  short,  there  must  be 
some  effort  to  excite,  or  inveigle,  or  engage  others  in  such 
illegal  acts ;  or  some  aid  or  encouragement  promised  or  given 
in  furtherance  of  them.     But  it  is  by  no  means  necessary, 
that  there  should  be  any  previous  deliberate  combination  for 
mutual  aid  and  encouragement,  or  any  preconcerted  plan  of 
operations  to  effect  the  illegal  object.     However  sudden  may 
be  the  occurrence,  or  unexpected  the  occasion,  of  such  diso- 
bedience, or  resistance,  those,  who  take  a  part  in  it,  whether 
by  words  or  by  deeds,  by  direct  acts  of  aid  or  assistance,  or 
by  encouragement  or  incitement,  are  in  contemplation  of  law 
guilty  of  the  offence.      Their  conduct,  under  such  circum- 
stances, amounts  to  an  endeavour  to  commit  a  revolt  by  over- 
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throwing,  pro  hac  vice^  the  lawful  authority  of  the  comaiaiid- 
iDg  officer  of  the  ship.  Thus,  to  apply  the  doctrine  to  the 
present  case,  if  the  master  of  the  ship  should  direct  a  seaman 
to  be  punished  reasonably  for  his  misconduct,  and  the  crew 
should  interfere  to  prevent  the  infliction  of  the  punishment  by 
attempting  a  rescue  ;  or  by  other  acts  of  violence ;  or  by  in- 
timidation or  threats ;  such  acts  would  in  contemplation  of  law 
amount  to  an  endeavour  to  commit  a  revolt.  They  would 
operate  directly  to  suspend  the  exercise  of  the  lawful  au- 
thority of  the  master  on  board  of  the  ship.  And  those  of  the 
crew,  who  should  stand  by,  exciting  or  encouraging  those,  who- 
were  actually  engaged  in  such  illegal  interference,  would  be 
equally  guilty  with  the  immediate  actors. 

The  only  question,  then,  in  the  present  case  is,  whether 
the  facts  bring  the  defendants,  or  any  of  them,  within  the 
reach  of  these  principles.  It  appears  from  the  evidence,  that 
the  master  directed  one  of  the  seamen  to  be  punished  for 
gross  misbehaviour.  The  crew  interfered,  and  prevented  the 
infliction  of  the  punishment,  and  rescued  the  party.  The 
master  was  ultimately  compelled  to  relinquish  his  intention  of 
punishment  by  the  acts  of  violence,  intimidation,  and  threats 
of  the  crew.  All  the  defendants  were  present,  and  (as  the 
witnesses  say)  co-operated  in  the  interference  and  rescue- 
Such  is  the  state  of  the  evidence ;  and  it  is  for  the  Jury  to 
say,  whether  they  believe  it.  If  they  do  believe  it,  then 
the  Court  have  no  difficulty  in  saying,  that  in  point  of  law 
the  defendants  are  guilty  of  tiie  offence  charged  in  the  indict- 
ment. 

Verdict,  guiby. 
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Also?  v.  The  Commsbcial  Insurance  Company. 

A  policy  of  insurance  underwritten  for  |^  10,000  on  profits  on  merchandise  on  board 
the  Bri^  Lemwra  at  and  from  Callao  to  Baltimorei  free  of  average  and  salvage, 
and  the  policy  to  be  the  only  proof  of  interest  required,  is  not  in  our  law  to  be 
deemed  a  wager  policy,  where  the  assured  had  property  on  board,  and  neither  he 
nor  the  onderwrilers  intended  to  insure  upon  a  wager  policy,  but  intended  it  as  a 
policy  on  interest. 

There  cannot,  strictly  speaking,  be  a  gaming  policy  under  our  law,  unless  both  par- 
ties intend  to  game  or  wager. 

If  one  parly,  intending  a  gaming  or  wager  policy,  procures  it  to  be  onderwritten  by 
the  other,  as  a  policy  si^tantially  on  interest,  and  thus  designedly  misleads  the 
latter,  the  policy  is  void  for  fraud. 

But,  if  both  parties  intend  a  policy  on  interest,  and  the  assured  has  a  substantial  m- 
terest  in  the  property  on  board,  and  there  is  an  over-valuation  of  the  property 
made  bond  Jide,  and  not  with  an  intention  to  mislead  or  defraud  the  underwriter, 
the  policy  is  good. 

If  an  over-valuation  of  the  property  insured  be  made  with  an  intent  to  defraAd  or 
mislead  the  underwriter,  the  policy  is  void.  But  if  it  be  bond  fidt  made,  and 
without  any  intention  to  defraud  or  mislead  the  underwriter,  and  the  parly  has  a 
substantial  interest,  the  policy  is  good.  In  the  latter  case,  if  the  imderwriter 
agrees  to  the  valaalioo,  he  is  estopped  to  go  into  the  consideration  of  the  actual 
value. 

If  a  party  insures  property,  expected  to  be  on  board  a  ship^to  a  large  amount,  upon 
a  valued  policy,  and  much  less  is  m  fact  shipped,  he  is  intiiled  to  recover  in  case  of 
a  loss,  a  proportion  Tpro  ratd  only,  notwithstanding  the  valuation. 

In  what  caste  the  Court  will  interfere  with  a  verdict  upon  matters  of  iact,  and  espe- 
cially where  fraud  in  fact  is  in  issue,  by  granting  a  new  trial. 

A  new  trial  will  not  be  allowed  merely  to  let  in  new  ctunulative  evidence  to  points 
made  at  the  trial. 

An  objection  was  taken  to  a  direct  mterrogatory,  and  the  answer  to  it,  at  the  time  of 
taking  the  deposition,  which  was  supported  by  the  Court  at  the  trial,  and  the  an- 
swer ruled  out }  held,  that  the  answers  to  the  cross  interrogatories,  which  did  not 
on  their  face  purport  to  be  asked  in  consequence  of  the  direct  interrogatory,  and 
were  not  made  dependent  opon.k,  are  admissible  as  evidence. 

Action  upon  a  policy  of  iDSurance,  underwritten  by  the  de- 
fendants, dated  the  19th  of  August,  1831,  whereby  the  plaintiff 
by  bis  agent,  Zebedee  Cook,  Jr.,  was  insured  '^  ten  thousand 
dollars  on  profits  on  merchandise  on  board  the  Brig  Leonora, 
at  and  from  Callao  to  Baltimore,  free  of  average  and  salvage, 
and  the  policy  to  be  the  only  proof  of  interest  required,"  at  a 
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premium  of  one  and  a  half  per  cent,  the  profits  being  valued  at 
$20,000.  There  were  shipped  on  board  the  Leonora  at  Callao, 
for  the  account  of  the  plaintiff,  bullion  of  the  invoice  value  of 
$11, 821 9  and  California  hides  of  the  iivoce  value  of  $7,765. 
The  Leonora  is  admitted  to  have  sailed  on  the  voyage  and  to 
have  been  lost  by  the  perils  of  the  sc  as,  she  never  having  been 
heard  of  since  her  departure  from  Callao.  At  the  trial  there 
was  a  verdict  for  the  plaintiff  for  the  whole  amount  insured. 

A  motion  for  a  new  trial  was  made  for  several  reasons 
stated  in  a  written  application  to  the  Court.  Those  that 
were  finally  insisted  on  will  appear  in  the  opinion  of  the 
Court. 

Aylwin  and  Webster  for  the  plaintiff;  Charles  €?.  Loring 
and  V.  Mason  for  the  defendants. 

Stort  J.  This  case  has  been  argued  upon  a  motion  for  a 
new  trial,  for  reasons  stated  in  the  written  application  to  the 
Court,  upon  which  I  have  no  more  to  observe,  than  that  it  is 
not  to  be  taken  for  granted,  that  they  present  a  full  and  accu* 
rate  view  of  the  whole  case,  or  of  the  principles  of  law  in- 
volved in  the  charge  of  the  Court.  They  are  to  be  taken 
merely  as  suggestions,  which,  according  to  the  practice  of 
this  Court,  Counsel  are  authorized  to  make  for  the  purpose  of 
bringing  the  matter  in  review  before  the  Court.  If  there  has 
been  any  material  mistake  in  point  of  law,  prejudicial  to  the 
defendants,  they  are  entitled  to  a  new  trial  to  correct  it.  If, 
on  the  other  hand,  there  has  been  a  failure  to  try  the  cause 
upon  its  fair  merits  in  point  of  fact,  and  there  has  been  a 
clear  miscarriage  by  the  Jury,  the  same  result  will  follow. 

The  first  point  now  insisted  upon  for  a  new  trial,  (for  seve- 
ral of  those,  which  are  stated  in  the  written  motion  have  been 
waived,)  is,  that  the  Court  permitted  certain  parts  of  the  de- 
position of  Edwin  Bartlett,  which  were  objected  to  by  the  de- 
fendants, to  be  read  in  evidence  xo  the  Jury.     In  the  direct 
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examination  of  Bartlett  the  plaintiff  put  the  following  inter- 
rogatory :  **  Did,  or  did  not,  the  House  of  Alsop  &  Co.,  in 
the  month  of  March,  1831,  inform  said  Richard  Alsop,  that 
they  intended  to  make  shipments  to  him  on  account  of  those 
funds?  If  so,  by  what  opportunity  or  vessel?"  Upon  an 
objection  taken  by  the  defendants  to  this  interrogatory,  and 
the  answer  to  it,  at  the  time  of  taking  the  deposition,  and  now 
insisted  on,  upon  the  ground,  that  the  one  asked,  and  the 
other  stated  the  contents  of  written  correspondence,  which 
ought  to  have  been  produced,  as  the  best  evidence,  the  Court 
sustained  the  objection,  and  overruled  the  interrogatory  and 
answer.  In  the  cross  examination  the  defendants  put  the 
following  interrogatories:  (1.)  ^^  What  was  the  nature  of  the 
orders  of  Mr.  Alsop  to  remit  funds  in  your  hands  ?  Annex 
such  orders,  or  state  their  contents."  (2.)  "  Had  the  said 
Richard  Alsop  given  any  orders  or  instructions  for  the  pur- 
chase and  shipment  of  said  hides  ?  or  were  they  purchased 
by  the  house  to  be  sent  to  him  in  payment  of  the  balance 
due  him  ?  "  (3.)  "  Were  any  letters  written  by  you,  or  any 
members  of  the  firm  of  Alsop  &:  Co.,  to  Mr.  Alsop  concern- 
ing the  proposed  shipment  by  the  Leonora  ?  If  yea,  annex 
copies  thereof,  or  state  the  contents,  as  accurately  as  possi- 
ble." These  cross  interrogatories  were  fully  answered  by 
the  witness  ;  and  the  plaintiff  proposed  to  read  these  answers 
to  the  Jury,  to  which  the  defendants  objected,  upon  the 
ground,  that  they  were  asked  ^e  bene  esse  only,  upon  the  sup- 
position, that  the  direct  interrogatory  and  answer  might  be 
ruled  in  as  evidence  by  the  Court.  The  Court  overruled 
the  objection,  and  admitted  these  answers  in  evidence.  And 
this  ruling  now  constitutes  the  material  point  of  this  excep- 
tion of  the  defendants. 

The  argument  now  is,  that  the  objection  was  well  taken  at 
the  trial ;  that  the  defendants  bad  a  right  to  ask  the  ques- 
tions conditionally  *,  and  that  the  answers  could  not  be  admis- 
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sible  evidence  against  them,  unless  tbe  objection  to  the  direct 
interrogatory  had  been  overruled.  And  it  is  urgently  pressed, 
that  otherwise  the  defendants  would  be  put  in  peril,  by  being 
compelled  to  make  an  election  at  the  time,  when  the  deposi- 
tion is  taken^  whether  to  rely  upon  their  original  objection, 
or  to  insist  upon  the  cross  interrogatories  being  answered. 

This  exception  is  confessedly  new  in  its  form  and  presen- 
tation. No  authority  is  adduced  in  support  of  it ;  and  it 
must,  therefore,  be  decided  upon  principle.  I  have  reflected 
much  upon  it,  and  am  perfectly  clear,  that  it  has  no  solid 
foundation  m  the  law  of  evidence,  as  administered  in  this 
country  or  in  England. 

Id  the  first  place,  there  can  be  no  doubt,  that  generally  the 
answers  to  cross  interrogatories  are  admissible  evidence  in 
iavor  of  the  other  side.  If  a  party  chooses  to  ask  ques- 
tions, and  the  answers  are  unfavorable  to  him,  he  cannot  in- 
sist upon  removing  them  out  of  the  cause  ;  and,  if  they  are 
in  his  favor,  insist  upon  them,  as  evidence.  The  law  knows 
of  no  such  principle  of  evidence  ;  and  it  would,  if  adopted, 
be  most  pernicious  in  the  administration  of  justice.  There 
is  no  more  reason,  that  the  answer  should  be  excluded,  if 
asked  upon  the  cross  examination,  than  there  would  be  to 
exclude  it  upon  the  direct  examination.  Tbe  plaintiff  might 
with  quite  as  much  justice  insist,  that  an  answer  to  a  direct 
interrogatory  should  not  be  evidence,  because  it  was  to  meet 
some  expected  evidence  on  the  other  side,  and  happened  to 
be  unfavorable  to  him,  as  the  defendants  might  insist,  that 
the  answers  to  their  cross  interrogatories  should,  under  like 
circumstances,  be  suppressed.  The  law  recognises  no  such 
principle.  Each  party  asks  all  questions  at  his  peril ;  and 
he  must  take  the  answers,  if  they  respond  to  tbe  question, 
for  good  or  foir  evil.  They  are  in  the  cause ;  and  it  is  not  for 
the  party,  who  brought  them  there,  to  insist  upon  their  in- 
competence. 
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But,  ID  the  present  case,  tbe  foundation,  on  which  the  argu- 
ment rests,  does  not  sustain  it.  Suppose  the  direct  interroga- 
tory bad  been  originally  suppressed,  and  never  answered  ; 
could  there  be  a  doubt,  that  the  answers  to  the  cross  inter- 
rogatories would  be  good  evidence,  if  these  interrogatories  had 
been  retained  in  the  cause  ?  I  think  there  could  be  no  doubt 
in  such  a  case,  without  disturbing  the  first  elements  of  evi- 
dence. Now,  in  point  of  fact,  the  present  cross  interrogato- 
ries were  never  withdrawn,  before  the  answers  were  given,  or 
afterwards.  They  do  not  on  their  face  purport  to  be  asked 
in  consequence  of  the  direct  interrogatory,  or  the  answer  to  it. 
They  have  no  reference  whatever  to  that  interrogatory  or  the 
answer.  They  are  not  in  their  form  put  de  bene  esse,  or  hy- 
pothetically.  They  are  not  (as  they  ought  to  have  been,  if 
intended  to  be  so  put,)  drawn  in  a  form,  which  would  exclude 
them  from  the  deposition,  if  the  direct  interrogatory  should 
be  suppressed.  They  are  not,  directly  or  by  consequence, 
attached  to  or  dependent  upon  it.  On  the  contrary,  they  are 
independent,  substantive  interrogatories,  which  the  defendants 
had  a  right  to  put,  whether  the  direct  interrogatory  were  in 
or  out  of  the  deposition.  Suppose  the  answers  bad  been  fa- 
vorable to  the  defendants,  I  should  be  glad  to  know,  upon 
what  plausible  ground  the  Court  could  now  exclude  them. 
Could  the  Court  have  said  ;  You  probably  intended  to  put 
these  cross  interrogatories,  only  because  the  plaintiff  had 
asked  the  direct  interrogatory  ;  and  as  that  is  excluded,  you 
shall  not  have  the  benefit  of  your  cross  examination  ?  Cer- 
tainly not.  The  defendants,  not  having  in  terms  so  limited 
the  application  of  their  interrogatories,  and  not  having  in 
terms  made  them  dependent  upon  the  direct  interrogatory, 
could  not  have  been  shut  out  from  the  evidence  of  the  an- 
swers elicited  upon  their  cross  examination.  And  if  the 
defendants  could  not,  how  can  tbe  Court,  consistently  with  any 
principle,  shut  them  out  from  the  plaintiff?    If  the  answers 
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would  be  evidence  for  either  party,  they  mu^t  be  for  both. 
The  competency  of  the  evidence  depends  upon  its  nature, 
and  not  upon  the  side,  in  whose  favor  it  makes,  after  it  is  in- 
troduced. Judicially,  it  is  impossible  for  me  to  say,  that  the 
defendants  did  ask  these  interrogatories  solely  on  account  of 
the  direct  interrogatory.  They  are  perfectly  pertinent  to  the 
cause,  if  that  be  struck  out ;  and  indeed,  in  my  humble  judg- 
ment, of  just  such  a  nature,  as  oug'it  lo  havt^  been  askeH,  rot 
de  bene  esse,  but  absolutely,  to  eviscerate  the  very  truth  upon 
a  point  important  to  the  defence.  But  it  is  sufficient  for  me 
to  say,  that  the  cross  interrogatories,  not  being  in  fact  made 
in  the  record  dependent  upon  the  direct  interrogatory,  they 
stand,  like  all  oiher  cross  interrogatories,  upon  the  general 
principles  of  evidence.  There  is  no  peril  or  mischief  to  the 
party  in  this  result.  If  he  chooses,  be  may  make  bis  cross 
interrogatories  dependent ;  and  then,  whether  favorable  or  un- 
favorable, the  answers  follow  the  fate  of  the  direct  interroga- 
tory. And  I  cannot  but  think,  that  a  different  decision  in 
this  case  would  exceedingly  perplex  and  impair  the  due  ad- 
ministration of  justice.  It  would  enable  a  party  to  ask  all 
sorts  of  questions  in  a  general  shape,  relative  to  any  matters 
in  any  antecedent  objectionable  interrogatory,  and  then  to 
use  them  as  evidence,  if  in  his  favor  ;  and  if  otherwise,  to  ex- 
clude them  from  the  use  of  his  adversary.  It  would  compel 
the  Court  to  search  out  the  motives  of  all  the  cross  inter- 
rogatories, and  conjecture  their  object,  instead  of  acting  upon 
their  terms  and  import.  If  a  party  by  cross  examination  of 
an  incompetent  witness  on  the  general  merits,  after  bis  in- 
competency is  known,  makes  him  a  good  witness,  a  fortiori 
a  party  asking  a  competent  witness  a  general  independent 
question,  makes  him  a  witness  to  that  point.^ 


1  See  Corporation  v.  SuiUm,  1  Vern.  R.  354.    The  Ckaritahle  Cwpo- 
ration  v.  SuUonj  2  Atk.  R.  402,  403.    Jackson  v.  Van  Shfck,  2  Cain.  R. 


OCTOBER  TERM,  1833.  457 


Alsop  V.  The  Commercial  iDsurance  Company. 


The  next  point  is,  that  the  Court  instructed  the  Jury,  that 
the  representation  made  by  the  plaintiff  to  the  defendants 
was  sufficient  to  put  them  upon  inquiry  as  to  the  time  of  the 
arrival  of  the  Benezet,  and  that  having  other  means  to  in- 
form themselves,  they  were  bound  to  make  use  of  those 
means,  if  they  thought  the  fact  material ;  and  that  by  omit- 
ting to  do  so,  and  underwriting  the  policy,  they  waived  the 
right  to  receive  information.  Now,  in  order  to  understand 
the  proper  bearing  of  this  exception,  which  does  not  fully 
and  correctly  state  the  charge  of  the  Court,  it  will  be  neces- 
sary to  state  some  of  the  facts  and  proceedings  at  the  trial, 
*  and  the  charge  of  the  Court  upon  this  particular  point.  The 
policy  was  procured  to  be  underwritten  through  the  instru- 
mentality of  Mr.  Cook,  an  insurance  broker,  who  at  the  time 
of  procuring  it  showed  the  underwriters  a  copy  of  his  letter  of 
instructions,  and  said  he  knew  nothing  more.  It  was  in  these* 
words :  "  Zebedee  Cook,  Jr.,  Richard  Alsop  of  Philadelphia. 
^10,000  on  profits  on  merchandise  on  board  the  brig  Leono- 
ra, (Weighmar  master,)  at  and  from  Callao  to  Baltimore, 
free  of  average  and  salvage ;  and  the  policy,  in  the  case  of 
loss,  to  be  the  only  proof  of  interest  required.  The  Leono- 
ra sailed  about  the  12th  of  April,  supposed  direct  for  Balti- 
more. The  ship  Alfred  sailed,  ostensibly  for  New  York  di- 
rect, some  days  before  the  Leonora,  and  has  not  yet  arrived- 
The  Benezet  arrived  at  New  Bedford,  and  sailed  after  the 
Leonora.  The  Leonora  is  a  small  brig,  and  not  old,  —  I  be- 
lieve not  five  years,  — and  is  considered  in  excellent  order.'* 
In  point  of  fact,  the  Leonora  sailed  on  the  15th  of  April, 
three  days  later  than  was  here  supposed ;    and  the  Benezet 


178.  Bat  8oe  Moorhoiue  v.  De  Paaaau,  19  Ves.  R.  433,  434.  S.  C. 
Cooper  R.  300.  Vaughan  v.  WorraU,  2  Madd.  Ch.  R.  322.  Eland  v, 
Arehhiskop  of  Armagh^  3  Bro.  Pari.  Cas.  620. 

VOL.  VI.  58 


45B  MASSACHUSETTS. 


AIsop  V.  The  Commercial  f  osurance  Company. 


arrived  at  New  Bedford  on  the  15ih  of  July,  1831  ;  and  her 
arrival  was  reported  in  the  Boston  CommerciSiI  Gazette,  a 
newspaper  taken  at  the  Insurance  Office,  on  the  18th  of  the 
same  month,  as  follows  :  "  Arrived  at  New  Bedford,  15tb, 
the  brig  Benezet,  Sherman  master,  Callao,  April  20th.  Brig 
Leonora,  &c.,  sailed  about  a  week  previous."  Now,  upon 
this  posture  of  the  facts,  it  was  contended  by  the  defendants, 
first,  that  there  was  a  misrepresentation  of  a  material  fact, 
namely,  the  arrival  of  the  Benezet,  which  was  represented 
by  the  letter  as  having  recently  arrived,  whereas  she  had  been 
in  port  thirty-three  days ;  secondly,  that  if  not  so,  there  was 
a  concealment  of  a  material  fact,  namely,  the  time  of  arrival 
of  the  Benezet. 

Upon  these  points  the  Court  directed  the  Jury  as  follows  : 
That  a  misrepresentation  or  a  concealment,  to  avoid  the  policy, 
'must  be  of  some  fact,  material  to  the  risk,  and  important  to 
guide  the  underwriter,  not  only  as  to  the  premium  he  should 
ask,  but  also  whether  he  should  underwrite  at  all.  In  regard 
to  a  concealment,  there  was  this  additional  ingredient,  that 
the  fact  must  be  of  such  a  nature,  as  that  the  underwriters 
must  be  presumed  to  trust  to  the  assured  for  information  re- 
specting it ;  and  the  concealment  must  be  of  facts  not  equally 
open  to  the  knowledge  of  both  parties,  but  peculiarly  or  exclu- 
sively within  the  knowledge  of  the  assured.  Facts  of  a  public 
nature,  such  as  the  length  of  voyages,  the  course  of  trade  and 
navigation,  the  chances  of  peace  and  war,  the  different  effects 
of  different  seasons  of  the  year  on  the  risk,  and  other  circum- 
stances of  a  political  or  general  nature,  however  material  they 
might  be  to  the  risk,  were  supposed  to  be  equally  within  the 
reach  of  both  parties  ;  and  therefore  the  assured,  even  if  he 
had  superior  skill,  was  not  bound  to  disclose  any  thing  re- 
specting them.  The  underwriters  are  not  presumed  to  trust 
him  in  such  matters,  but  to  rely  on  their  own  means  of  infor- 
mation and  judgment. 
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Then,  as  to  the  first  inquiry ;  Was  there  any  misrepresen- 
tation, as  to  the  fact  of  the  Benezet's  arrival  ?  The  words 
of  the  paper  of  instruction  are :  '^  The  Benezet  arrived  at 
New  Bedford,  sailed  after  the  Leonora."  The  argunient  in- 
sists, that  the  meaning  is,  that  the  Benezet  has  recently  ar- 
rived ;  and  it  is  this  recency  of  arrival,  that  constitutes  the 
very  gist  of  the  misrepresentation  ;  for  unless  it  is  contained 
in  the  instructions,  directly  or  by  implication,  so  as  to  lead 
the  underwriters  to  that  conclusion,  as  a  matter  of  affirmation 
by  the  plaintiff,  the  objection  is  gone.  Now,  it  is  most  mate- 
rial to  state,  that  there  is  no  such  word  as  "  recently  "  in  the 
paper  of  instructions.  The  words  are  not,  ^^  The  Benezet, 
recently  arrived  at  New  Bedford,  sailed,"  &c- ;  but  "  The 
Benezet  arrived  at  New  Bedford,  sailed,"  &c.  So  that 
there  is  no  pretence  of  an  express  averment  of  the  recency 
of  her  arrival.  Is  it  implied  in  the  language  ?  I  cannot  say, 
that  it  is.  She  had  actually  arrived  ;  and  it  is  quite  consis- 
tent with  the  other  parts  of  the  paper,  that  it  should  intend 

• 

no  more  than  to  refer  to  the  fact  of  her  arrival,  as  one  either 
actually  or  presumptively  within  the  knowledge  of  the  un- 
derwriters ;  and  that  it  was  introduced,  not  for  the  purpose  of 
referring  to  the  true  time  of  her  arrival,  but  for  another  fact, 
which  might  not  be  as  well  known  to  the  underwriters,  name- 
ly, that  she  sailed  after  the  Leonora.  It  ought  to  be  a  very 
strong  case,  which  should  induce  either  a  Court  or  a  Jury  to 
interpolate  a  word  in  a  sentence,  which  is  not  necessary  to 
make  it  sensible,  or  which  is  not  fairly  and  clearly  implied 
by  the  nature  of  the  terms  used.  It  should  also  be  considered, 
that  the  plaintiff  is  resident  in  Philadelphia ;  and  New  Bed- 
ford is  in  the  immediate  neighbourhood  of  Boston,  and  there 
is  a  daily  mail  between  these  latter  places,  and  a  daily  report 
in  the  newspapers  of  both  places  (as  the  evidence  shows)  of 
all  arrivab  at  the  respective  ports  ;  and  that  it  is  usual  for  the 
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presidents  of  insurance  offices  to  examine  the  newspapers  for 
this  purpose.  And  in  point  of  fact,  the  daily  newspaper, 
taken  by  the  defendants,  did  contain  the  very  information,  as 
to  the  time  of  the  arrival  of  the  Benezet.  What  could  be 
more  natural,  then,  for  a  person  desirous  of  procuring  insur- 
ance in  Boston,  than  to  presume  the  underwriters  acquainted 
with  arrivals  at  Boston  and  the  neighbouring  ports,  it  being 
usual  to  publish  such  facts,  and  fur  the  underwriters  to  take 
notice  of  them  ?  Under  such  circumstances,  I  put  it  to  the 
Jury  to  say,  whether  the  plaintiff  did  intend  to  affirm  any 
thing  by  implication  as  to  the  arrival  of  the  Benezet  being 
recent,  or  whether  he  only  referred  to  the  fact  of  her  arrival, 
as  being  within  the  knowledge  or  means  of  knowledge  of  the 
underwriters,  as  well  as  of  himself,  for  the  purpose  of  stating, 
that  the  Benezet  sailed  after  the  Leonora.  If  they  should 
think,  that  there  was  an  averment,  that  the  Benezet  had  re- 
cently  arrived,  and  that  the  fact  thus  stated  was  material  to 
the  risk,  then  their  verdict  should  be  for  the  defendants ;  if 
otiverwise,  then  there  had  been  no  misrepresentation  affi^cting 
the  policy. 

Then,  as  to  the  concealment,  the  charge  was  to  this  effect: 
The  concealment,  as  had  been  already  stated,  must  be  of  a 
material  fact,  peculiarly  within  the  knowledge  of  the  party, 
and  in  respect  to  which  the  other  party  may  be  presumed  to 
trust  him  ;  and  not  of  such  public  facts  as  may  be  presumed 
to  be  equally  open  to  both  parties.  Now,  there  was  clearly 
no  concealment  of  the  fact,  that  the  Benezet  had  arrived,  or 
of  the  port  (New  Bedford)  at  which  she  had  arrived,  which 
is  in  the  neighbourhood  of  Boston,  and  much  nearer  to  that 
place,  than  to  the  plaintifi^s  residence.  And  in  this  part  of  the 
case,  then,  there  is  no  room  for  any  argument  about  recency  of 
arrival.  The  concealment  is  argued  to  be  of  the  fact  of  her 
having  arrived  thirty-three  days  before.     In  the  first  place,  was 
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not  this  a  fact,  under  the  circumstances,  equally  open  to  the 
inquiry  and  ascertainment  of  both  parties  ?  Was  it  not  a  fact  of 
general  notoriety,  and  capable  by  the  slightest  diligence  of  be- 
ing as  easily  ascertained  by  the  underwriters,  as  by  the  plain- 
tiff? The  information  given  was  sufficient  to  put  the  defen- 
dants upon  inquiry,  if  they  bad  chosen  to  do  so.  They  asked 
no  farther  information  of  the  fact,  and  they  made  no  farther 
search.  If  the  time  of  arrival  was  at  all  material,  was  it  not 
their  duty  then  to  make  it  ?  I  think  it  was.  The  notice  to 
them  was  sufficient  to  put  them  upon  inquiry  ;  and  they  must 
be  presumed  to  have  notice  of  all  facts,  which  under  such 
circumstances  they  might  reasonably  know. 

In  the  next  place,  was  the  fact  of  such  a  nature,  as  that  the 
defendants  could  be  presumed  to  trust  the  plaintiff  in  regard  to 
the  fac^t  ?  Or  could  he  fairly  be  presumed  to  believe,  that  they 
trusted  him  in  regard  to  it  ?  Did  the  plaintiff  intend  to  put 
them  upon  inquiry,  or  to  give  them  noiice  to  rely  upon  their 
own  knowledge  of  the  time  of  arrival  of  the  Benezet,  by  the  or- 
dinary means,  by  which  such  arrivals  are  usually  known  ^  If 
so,  it  does  not  seem  to  me,  that  the  defendants  can  now  fairly 
turn  round,  and  accuse  him  of  a  material  concealment  of  a 
fact  open  to  both  parties,  and  as  to  which  they  did  not  trust 
to  bis  knowledge,  but  relied  upon  themselves. 

But  was  the  fact  itself  material  ?  And  if  material,  how  far 
was  it  material  ?  The  representation  was,  that  the  Leonora 
sailed  on  the  12th  of  April,  which  was  three  days  earlier  than 
the  time  of  her  actual  sailing.  So  that  at  the  time  of  insur- 
ance she  was  represented  as  being  out  129  days,  whereas  she 
was  out  only  126  days.  Now,  the  time  of  the  arrival  of  the 
Benezet  could  be  no  otherwise  material^  than  with  reference 
to  the  fact,  whether  the  Leonora  was  out  of  time  or  not. 
This  was  a  matter  upon  the  facts  so  disclosed  perfectly 
open  for  both  parties  to  consider  and   decide  upon.     The 
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underwriters  are  bound  to  know  the  ordinary  length  of  pas- 
sages and  voyages,  the  seasons  of  the  year,  and  the  com- 
mon causes,  which  may  retard  or  accelerate  a  voyage. 
When  the  facts  are  given,  they  are  bound  to  know,  and  de- 
cide for  themselves,  whether  the  vessel  is  out  of  time  or  not. 
The  assured  is  not  bound  to  disclose  to  them  his  opinion 
upon  that  matter.  Mr.  Cook  stated  at  the  trial,  that  he  did 
not  think  the  Leonora  out  of  time,  and  that  the  ordinary  pas- 
sage is  from  120  to  130  days  ;  other  witnesses  think  the  or- 
dinary passages  somewhat  less ;  and  one  in  particular  says, 
that  it  is  from  110  to  120  days.  The  only  bearing  of  the 
time  of  the  arrival  of  the  Benezet  was,  as  a  collateral  fact 
aiding  or.  repelling  the  conclusion,  as  to  the  length  of  com- 
mon voyages,  and  as  to  the  Leonora  being  or  not  being  out 
of  time.  For,  as  she  sailed  after,  and  not  with,  the  Leonora, 
there  was  no  necessary  connexion  in  regard  to  winds,  and 
weather,  and  passages,  between  them.  Under  such  circum- 
stances, it  seems  to  me,  that  there  was  no  concealment  on  the 
par^  of  the  plaintiff,  which  could  affect  the  policy.  The 
defendants  were  fairly  put  upon  inquiry  and  the  exercise  of 
their  own  judgment ;  and  they  cannot  now  complain,  that  they 
did  not  examine  or  inquire  farther.  Their  conduct  amounted 
to  a  waiver  of  it. 

Such  was  the  substance  of  the  charge  on  this  point ;  and 
upon  mature  deliberation,  I  adhere  to  it.  No  case  has  been 
cited,  which  propounds  a  different  doctrine ;  and  it  seems  to 
me,  that  it  stands  confirmed  by  the  general  principles  of  the 
adjudged  cases  on  the  subject  of  notice,  and  especially  by 
those,  which  have  been  decided  in  regard  to  concealment  in 
cases  of  policies.  The  doctrine  in  Fort  v.  Lee  (3  Taunt.  R. 
381)  is  far  more  strong  ;  for  there  it  was  held,  that  it  was  not 
necessary  for  the  assured  to  discover  to  the  underwriter, 
whether  a  vessel,  sought  to  be  insured  at  and  from  a  port,  had 
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sailed  or  not.       The   Court    said :     If  the    uoderwriter   had 
wanted  to  know  the  fact,  be  ought  to  have  inquired.     I  am, 
therefore,  of  opinion,  that  this  exception  ought  to  be  over-    . 
ruled. 

The  next  exception  is,  that  the  Court  instructed  the  Jury, 
that  there  could  not  be  a  gaming  policy   within  the  meaning 
of  the  law  of  Massachusetts,  unless  both  parties  intended  it 
as  such.     The  charge  of  the  Court  upon  this  point  was  to 
the  following  effect:  — There  cannot,  strictly  and  abstractly 
speaking,  be  a  gaming  policy  or  other  gaming  contract  under 
our  law,  unless  both  parties  concur  in  the  object.     For  if 
one  intends  to  game,  and  the  other  does  not,  they  do  not, 
strictly  speaking,  come  ad  idem ;    and  to  form  any  contract, 
there  must  be  a  deliberate  assent  by  both  parties  to  the  same 
thing.     In  the  present  case  it  is  agreed  on  both  sides,  that 
the  defendants  never  intended  to  enter  into  a  gaming  policy  ; 
and  therefore  it  seems  to  me,  that  in  a  strict  sense  it  cannot 
be  treated  as  a  gaming  contract.     But  I  do  not  think  this  is 
of  any  real  importance  in  the  cause,  because  if,  as  is  conced- 
ed, the  defendants  did  intend   only  to  underwrite  a  policy 
substantially  on  interest,  and  they  have  been  misled  by  the 
plaintiff  to  underwrite  one  not  upon  interest,  it  is  in  construc- 
tion of  law  a  fraud  upon  them,  and  the  policy  is  void.      On 
the  other  band,  if  both  parties  intended  bond  fide  a  policy 
on  interest,  and  the    plaintiff  had  a  substantial  interest  on 
board,  and  the  over- valuation  was  bona  fide  made,  and  not 
with  an  intention  to  defraud  or  mislead  the  defendants,  then 
the  policy  is  good,  and  the  plaintiff  is  entitled  to  recover. 
The  question,  then,  in  this  aspect,  resolves  itself  into  two 
points  ;  first,  whether  there  has  been  a  great  over-valuation  of 
the  profits  upon  the  property  on  board  ;   and  if  so,  secondly, 
whether  it  was  bona  fide  made,  or  for  the  purpose  of  fraud 
or  deception.      If  the  plaintiff  intended  it  to  be  a  gaming 
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policy,  and  concealed  it  from  the  defendants,  it  is  void,  not  as 
a  gaming  policy,  but  as  a  fraud.     Such  was  the  charge. 

Was  the  Court  wrong,  then,  in  saying,  that  the  policy  was 
not  a  gaming  policy,  in  a  strict  sense,  under  the  law  of  Mas- 
sachusetts ?  It  is  clear,  that  the  law  of  this  State  must  gov- 
ern in  this  case  ;  and  I  confess,  that  I  am  unable  to  perceive 
any  error  in  this  part  of  the  charge.  To  form  a  contract,  both 
parties  must  concur  in  the  same  purpose.  A  gaming  contract 
ex  vi  terminorum  is  a  contract,  in  which  both  parties  agree  to 
game.  And  here  both  parties  never  intended  to  game.  This 
is  admitted.  How,  then,  could  the  Court  hold  a  different 
language,  without  overturning  the  first  element  of  all  con- 
tracts, mutual  consent  in  the  same  thing.^ 

But  let  us  see,  what  contracts  are  deemed  by  the  law  of 
Massachusetts  gaming  contracts.     The  Statute  of  March  4th, 
1786,  (Stat.  1785,  ch.  58,)  declares,  "That  all  notes,  bills, 
bonds,  judgments,  mortgages,  or  other  securities  or  convey- 
ances whatsoever,  given,  granted,  drawn,  entered  into,  or  ex- 
ecuted by  any  person  or   persons    whatsoever,  where  the 
whole  or  any  part  of  the  consideration  shall  be  for  any  money 
or  other  valuable  thing  whatever,  won  by  gaming,  or  playing 
at  cards,  dice,  or  any  other  game  or  games  whatsoever,  or  by 
betting  on  the  side  or  hands  of  any  person  gaming,  or  for  the 
reimbursing  or  repaying  any  money,  knowingly  lent  or  ad- 
vanced at  the  time  and  place  of  such  play   to  any  person  or 
persons  so  gaming  or  belting,  or  that  shall  during  such  play 
so  play  or  bet,  shall  be  void,  and  of  no  effect."     It  afterwards 
provides  for  the  recovery  back  of  money  lost  at  play ;  and 
also  inflicts  penalties  on  the  winner  or  person  taking  such  se- 
curity.    Now,  it  is  most  manifest,  that  a  policy  of  insurance 
entered  into  without  interest  is  not  a  gaming  contract  or  secu- 


1  See  Wakot  v.  Eagle  Insurance  Company,  4  Pick.  R.  439,  437. 
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rity  within  the  purview  of  this  Act.  It  is  neither  within  the 
words  nor  within  the  intent.  And  there  is  no  Statute  of 
Massachusetts,  which  does  prohibit  gaming  policies  in  terms. 
If  prohibited  at  all,  they  are  prohibited  solely  by  the  com- 
mon law.  And  so  was  the  doctrine  of  the  Supreme  Court  of 
the  State,  in  Amory  v.  Oilman  (2  Mass.  R.  1.) 

It  is  true,  that,  in  a  loose  sense,  a  policy  underwritten  know- 
ingly  by  both  parties  without  interest,  is  among  us  sometimes 
spoken  of,  both  at  tbe  bar  and  on  the  bench,  as  a  gaming 
contract.  But  this  is  not  perfectly  correct  in  legal  language. 
It  is  more  properly  called  a  wager  policy,  at  least  in  the 
sense  of  our  law,  where  the  word  '^  gaming  "  has  a  limited 
and  distinctive  sense  in  the  Statute  Book.^  And  accordingly 
in  Amory  v.  Oilman  (2  Mass.  R.  1)  the  Court  uniformly 
treat  a  policy  without  interest,  as  a  wager  policy,  and  give  it 
that  appropriate  appellation.  Nor  is  this  a  mere  criticism 
upon  language ;  for  no  one  could  pretend,  upon  sound  rea- 
soning, that  a  wager  did  not  purport  a  unison  of  opinion  and 
agreement  of  both  parties  to  tbe  same  thing.  A  wager  on 
one  side  would  be  a  novelty  id  jurisprudence.  The  very 
form  of  a  declaration  on  a  wager  demonstrates  the  truth,  that 
the  contract  must  involve  a  mutuality  of  consent,  as  to  tbe 
wager  and  the  risk  run.^ 

If  we  pass  to  the  jurisprudence  of  England,  we  shall  find 
the  same  distinctive  appellation  applied  by  elementary  wri- 
ters, by  tbe  bar,  and  by  the  bench,  to  characterize  policies 
without  interest.'  Gaming  is  a  species  of  wager ;  but  in  a 
strict  sense  all  wagers  are  not  gaming  contracts,  though  they 


1  See  3  Kent's  Com.,  Lect  48,  p.  375, 9d  edition. 
^  See  Kent  v.  Birdj  Cowper  R.  583. 

>  1  Marshall  on  Insurance,  B.  1,  ch.  4,  §  3.     Park  on  Insurance, 
ch.14. 
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are  often  figuratively  so  called.  Marshall  and  Park  enti- 
tle their  chapters  on  policies  without  interest,  as  wager  poli- 
cies.^ The  Statute  of  the  19th  of  George  II.,  ch.  37,  after 
reciting,  that  policies  without  interest  have  been  productive 
of  pernicious  practices,  and  have  introduced  '^  a  mischievous 
kind  of  gaming j^^  proceeds  to  declare,  ^^  that  no  insurance 
shall  be  made  on  any  ship,  &c.,  or  any  goods,  &c.,  interest 
arno  interest  J  or  without  further  proof  of  interest  than  the 
policy,  or  by  way  of  gaming  or  wagering^  or  without  benefit  of 
salvage  to  the  insurer ;  and  that  every  such  insurance  shall 
be  void."^  But  the  Statute  does  not  apply  to  insurances  for 
foreigners.  It  is  doubtless  with  reference  to  the  very  lan- 
guage, as  well  as  the  objects  of  this  Statute,  that  the  bar  and 
bench  sometimes  speak  of  policies  without  interest,  as  gaming 
policies.  But  (as  I  have  said)  the  general  and  more  exact 
appellation  is  wager  policies.  Thus,  in  the  case  of  Kulen 
Kemp  V.  Vigne,  (1 T.  R.  304,)  where  the  policy  was  without 
interest,  Lord  Mansfield  sM,  ^^  This  is  a  wagering  policy.^' 
Mr.  Justice  ^Atiri/ used  similar  language.  And  Mr.  Justice 
BuUer  said,  ^^  Policies  are  of  two  sorts,  either  upon  interest, 
or  by  way  of  wager.'*  "  This  is  a  wagering  policy."  And 
again  in  Da  Costa  v.  Firth,  (4  Burr.  R.  1966,  1969,)  which 
was  a  policy  not  within  the  Statute,  Lord  Mansfield  said : 
**  It  is  a  mixed  policy,  partly  a  wager  policy,  partly  an  open 
one ;  and  it  is  a  valued  policy,  and  fairly  so,  without  fraud  or 
misrepresentation.  Therefore,  the  loss  having  happened,  the 
insured  is  entitled  to  recover,  as  for  a  total  loss.  The  insurer 
agreed  to  the  value,  and  is  concluded  to  dispute  it."  ' 


1  Marshall  on  Insorance,  B.  1,  ch,  4. 
S  Ibid.  §  2,  p.  127,  (2d  edition.) 

»  See  Lueena  v.  Crawford,  5  Bob.  nnd  Pull.  269, 321  -323.     Cousins 
y.  mnUs,  3  Taunt  R.  513,  515,  523. 
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I  do  DOt  mean  to  deny,  that  policies  not  on  interest  are 
sometimes  called  gaming  policies,  though  they  are  more  gen- 
erally called  wagering  policies.^  But  what  I  do  mean  to  assert 
is,  that,  whether  the  one  phrase  or  the  other  is  used,  it  im- 
ports the  same  thing,  that  is  to  say,  that  the  parties  mutually 
and  knowingly  consent  to  the  gaming  or  wager ;  and  that 
there  cannot  be  a  gaming  or  a  wagering  policy  without  such 
mutual  consent.  In  all  the  cases  in  England  on  the  subject 
of  wager  policies  it  will  be  found,  that  the  contract  either  in- 
cluded in  its  terms  the  prohibited  stipulations  of  the  Statute 
of  George  II.,  ch.  37,  as  to  interest,  or  no  interest,  &c. ;  or 
that  other  equivalent  words  were  used  in  the  policy.  The 
principle  of  law  in  England  is,  that  every  policy  is  to  be 
deemed  a  policy  on  interest,  unless  it  appear  otherwise  on  the 
face  of  it.  Lord  Chief  Justice  Mansfield^  in  delivering  the 
opinion  of  the  Court  of  Exchequer  Chamber,  in  the  case  of 
Cousins  V.  J^anies,  (3  Taunt.  R.  513,  523,)  said  :  "  Every 
policy  must  be  taken  to  be  a  policy  on  interest,  unless  some- 
thing be  stated  showing  the  contrary." 

There  is  this  difference  between  policies  in  America  and 
policies  in  England,  containing  stipulations,  like  those  in  the 
present  policy,  "  interest  or  no  interest,"  or  '^  without  farther 
proof  of  interest  than  the  policy,"  that  in  the  latter  country, 
such  policies  being  prohibited  as  wager  policies,  the  insertion 
of  the  prohibited  words  in  the  policy  is  proof  de  factOy  that 
they  are  mere  wagers  ;  whereas  in  America  such  policies  are 
not  treated  as  necessarily  purporting  to  be  wager  policies ; 
but  they  are  deemed  policies  on  interest,  if  the  parties  so 
understood,  and  agreed. .  So  it  was  held  in  Amory  v.  Oilman 
(2  Mass.  R.  1),  and  in  Clendenning  v.  Church  (3  Cain.  R. 

1  See  Lowry  v.  BourdiiUj  Doug.  R.  469, 470. 
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141).  Prima  facie  tbey  so  import ;  but  the  iroplicatioD  may 
be  rebutted  by  proofs  or  admissions. 

NoWy  in  the  present  case,  it  is  (as  I  have  already  stated) 
admitted,  that  the  defendants  meant  to  enter  into  a  policy  on 
interesti  and  not  into  a  wager  policy.  Tbey  did  not  intend 
to  wager  or  game,  but  to  insure  substantive  interests.  What- 
ever, then,  the  terms  used  are,  the  policy  is  to  be  deemed  in 
point  of  law  an  interest  policy.  The  plaintiff  insists,  that  he 
meant  it  to  be  an  interest  policy  ;  and  if  he  had  a  sub- 
stantive interest  on  board  the  ship,  capable  of  being  insured, 
I  cannot  perceive  upon  what  principle  the  defendants  can 
now  treat  it  as  a  gaming  policy.  The  policy  was  a  wager 
policy,  as  to  both  parties,  or  as  to  neither  party.  It  has  not 
a  double  character,  as  a  policy  on  interest  as  to  one,  and  not 
as  to  the  other.  If  it  be  a  policy  on  interest,  then  undoubt- 
edly the  plaintiff  cannot  recover,  unless  he  shows  an  interest ; 
for,  in  Massachusetts  at  least,  the  doctrine  of  Goddard  v. 
Garrett  (2  Vem.  R.  269)  is  in  full  force. 

But,  whether  the  Court  were  in  a  strict  and  technical  sense 
right  in  this  vie^^r  of  the  matter  or  not,  I  still  think,  that  the 
Court  did  put  the  law  applicable  to  a  case  of  this  sort  cor- 
rectly to  the  Jury.  The  Court  said,  that  if  the  defendants 
meant  to  insure  on  interest,  and  the  plaintiff  meant  a  gaming 
policy,  it  was  void  ;  so  that  the  point  as  to  the  gaming  was 
put  as  favorably  for  the  defendants,  and  as  directly  to  the 
Jury,  as  it  could  be. 

The  next  exception  is,  that  the  Court  instructed  the  Jury, 
on  the  point  of  valuation,  that  the  plaintiff  was  entitled  to  a 
verdict,  unless  there  was  an  over-valuation  made  by  the 
plaintiff  fraudulently,  and  with  a  design  to  deceive  the  de- 
fendants. To  understand  this  exception  fully,  it  is  proper  lo 
state,  that  the  line  of  argument  of  the  Counsel  for  the  defen- 


OCTOBER  TERM,  183a  469 

AIsop  V,  The  Commercial  Insurance  Company. 

dants  OQ  this  point  was,  that  if  there  was  a  designed  gross 
over-valuation  of  the  proBts  by  the  plaintiff,  (whatever  might 
be  the  moral  character  of  the  transaction,)  it  was  in  point  of 
law  a  constructive  fraud  upon  the  defendants,  which  avoided 
the  policy  ;  and  that  a  trivial  interest  would  not  save  the 
policy.  And  the  Court  expressly  gave  the  same  opinion  to 
the  Jury.  No  point  was  made  or  argued,  as  to  any  over- 
valuation by  mistake.  But  after  the  close  of  the  argument, 
the  Counsel  for  the  defendants  requested  the  Court  to  in-> 
struct  the  Jury,  that  if  the  plaintiff  expected  a  larger  ship- 
ment of  goods  than  was  actually  shipped,  and  made  his  valu- 
ation of  profits  upon  that  basis  accordingly,  then,  that  he  was 
entitled  to  recover  only  pro  ratd,  as  the  actual  shipments 
bore  to  the  expected  shipment.  And  to  this  doctrine  the 
Court  assented ;  and  instructed  the  Jury  accordingly. 

The  charge  of  the  Court  is  now  complained  of,  because  it 
put  the  case  of  gross  over-valuation,  as  a  question  of  fraud,, 
solely  to  the  Jury.  Now,  in  so  doing,  it  did  no  more  than 
repeat  the  very  doctrine  asserted  by  the  defendants'  Counsel ; 
and  it  was  no  part  of  its  duty  to  suggest  any  other  points, 
which  in  certain  postures  of  the  case  might  possibly  have 
been  urged  by  Counsel.  But  I  am  yet  to  learn,  that  the  law 
is  otherwise  than  it  was  stated  by  the  Court.  By  the  law  of 
Massachusetts  valued  policies  are  valid  in  general ;  and  cer- 
tainly valued  policies  on  profits  fall  within  the  same  rule.^ 
What  then  is  the  effect  of  the  valuation  in  point  of  law  ?  It 
is,  that  it  shall,  in  all  cases  of  total  losses,  where  there  is  a 


1  See  Grani  v.  ParkvMon.  Marshall  on  Insurance,  ch.  3,  §  8,  p.  97. 
Barclay  v.  CouHru,  2  East  R.  544.  Henrickson  v.  Margdaon,  lb.  549,  n. 
MbaU  V.  Sibar,  3  Johns.  Cas.  39,  Phillips  on  Insurance,  ch.  3,  §  8, 
p.  46.  The  Patap$co  iuuranee  GoK^ny  v.  CkndUrj  3  Peters  R.  332, 
838. 
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substantial  interest,  and  bona  fides y  be  conclusive  in  respect 
to  the  value.  It  is  true,  and  it  was  so  stated  by  the  Court, 
that  a  trivial  interest  will  not  save  the  policy.  Neither  will  a 
substantive  interest,  if  there  is  an  intent  to  deceive  or  mis- 
lead the  underwriters.  And  a  gross  over-valuation  affords  a 
presumption  of  fraud.  But  if  the  policy  is  procured  in  en- 
tire good  faith ;  if  there  is  no  intent  to  deceive ;  and  if  there 
is  a  substantial  interest ;  then  the  over-valuation,  whatever  it 
may  be,  is  unimportant.  The  assured  is  entitled  to  recover 
upon  general  principles  of  law.  And,  indeed,  under  such 
circumstances,  the  underwriters  are  estopped  to  press  the  in- 
quiry.^ And  in  the  very  policy  before  the  Court,  the  defen- 
dants not  only  agreed  to  the  valuation,  and  received  the  pre- 
mium for  it ;  but  they  expressly  stipulated,  that  the  policy 
should  be  the  only  proof  of  interest  required.  Upon  what 
ground,  other  than  fraud,  are  they  entitled  to  escape  from 
such  a  stipulation  ?  If  the  policy  is  upon  interest,  and  the 
valuation  fairly  made,  and  they  agreed  to  be  bound  by  it, 
and  they  have  not  been  deceived  ;  what  right  can  they  have 
to  insist,  that  they  ought  not  to  perform  their  agreement  ? 

No  case  has  been  cited,  which  affirms  a  different  doctrine  ; 
and  there  are  many,  which  inculcate  this  doctrine  in  cogent 
terms.  In  Lewis  v,  Rucker^  (2  Burr.  R.  1171,)  Lord  Mans-^ 
field  said  :  ^'  It  is  settled,  that  upon  valued  policies  the  mer- 
chant only  need  prove  some  interest  to  take  it  out  of  the 
Statute  of  19th  George  II. ;  because  the  adverse  party  has 
admitted  the  value ;  and  if  more  was  required,  the  agreed 
valuation  would  signify  nothing.  But  if  it  should  come  out 
in  proof,  that  a  man  had  insured  £  2,000,  and  had  an  inter- 
est on  board  to  the  value  of  a  cable  only,  there  never  has 
been,  and  I  believe  there  never  will  be  a  determination,  that 


1  See  2  Kent  Com.,  Lect  38,  pp.  272,  273, 2d  edition,  and  id.  note  (d.) 
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by  such  an  evasion  the  Act  of  Parliament  may  be  evaded. 
There  are  many  conveniences  from  allowing  valued  policies. 
But  where  they  are  used  merely  as  a  cover  to  a  wager,  they 
would  be  considered  as  an  evasion."  Lord  Mansfield^  in  the 
case  of  Da  Costa  v.  Firth,  (4  Burr.  R.  1969,)  in  the  passage 
already  cited,  held  the  same  doctrine.  I  am  not  aware,  that 
a  difierent  doctrine  has  been  anywhere  established.^  If  the 
over-valuation  be  b(ma  fide  and  innocent,  the  policy  is  good ; 
if  fraudulent,  it  is  void. 

Then,  as  to  the  other  point,  in  which  the  defendants' 
Counsel  prayed  the  instruction  of  the  Court  on  the  effect  of 
an  expected  shipment  and  an  actual  shipment,  complaint  is 
made,  that  it  was  not  made  sufficiently  intelligible  to  the 
Jury.  How  that  matter  was,  I  cannot  say.  But  I  am  bound 
to  presume,  that  they  understood  the  point.  Certainly,  if  it 
had  been  deemed  very  material  in  the  actual  posture  x)f  the 
case,  it  might  have  been  commented  upon  by  the  Counsel 
for  the  defendants ;  and  the  Court  would  have  made  any 
further  explanations,  which  they  should  have  requested. 
But  the  truth  is,  that  in  the  actual  state  of  the  evidence 
there  were  no  facts  to  raise  the  point ;  and  so  the  evidence 
was  stated  to  the  Jury  at  the  suggestion  of  the  defendants' 
Counsel.  At  the  time  of  the  insurance,  the  plaintiff  had  a 
perfect  knowledge  of  all  the  shipments  addressed  to  him  by 
the  Leonora ;  and  if  so,  there  was  no  ground  to  say,  that  he 
then  expected  none. 

The  next  exception  is,  that  the  verdict  is  against  evidence, 
or  at  least  against  the  weight  of  evidence.     The  argument  is, 

1  See  Phillips  on  Insurance,  ch.  14,  §  1,  pp.  305,  306.  Marine  bisw' 
anet  Cwnpany  v.  Hodgson,  6  C ranch  R.  206.  Feise  v.  ^guitar,  3  Taunt 
R.  506.  Coolidge  v.  GUmuster  bisuranct  Company,  15  Mass.  R.  341, 
344. 
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that  the  evideDce  in  the  cause  established,  that  the  over- 
valuation was  so  gross,  that  it  was  necessarily  presumptive  of 
fraud ;  that  it  could  not  enter  into  the  reasonable  expectations 
of  any  man  to  make  such  profits  on  such  a  voyage  ;  and  that 
the  Jury  have  been  wholly  mistaken  in  their  verdict. 

In  considering  questions  of  this  nature,  I  confess  myself 
among  those  judges,  who  are  very  reluctant  to  intermeddle 
with  the  verdicts  of  juries  in  mere  matters  of  fact  There 
was  a  time,  when  courts  were  disposed  to  go  an  extravagant 
length  on  this  subject,  and  to  set  aside  the  verdict  of  the 
Jury,  merely  because,  in  the  opinion  of  the  Court,  the  weight 
of  evidence  was  on  the  other  side.  This  was,  indeed,  sub- 
stituting the  Court  for  the  Jury  in  trying  the  credibility  of 
testimony,  and  the  weight  of  evidence.  For  one,  I  am  not 
disposed  to  proceed  far  upon  this  dangerous  ground  ;  and  in 
matters  of  fact,  I  hold  it  to  be  my  duty  to  abstain  from  inter- 
posing with  the  verdict  of  a  jury,  unless  the  verdict  is  clearly 
against  the  undoubted  general  current  of  the  evidence ;  so  that 
the  Court  can  clearly  see,  that  they  have  acted  under  some 
mistake,  or  from  some  improper  motive,  or  bias,  or  feeling.^ 
I  adopt  the  language  of  Lord  Ellenboroughy  in  Carstairs  v. 
Stein  (4  M.  &  Selw.  R.  192,  199):  ''The  question  before 
us  is  not,  whether  the  verdict  given  in  this  case  is  such,  as  we 
should  ourselves  have  given  ;  but  whether,  having  been  given 
by  a  jury,  to  whom  the  whole  case  was  fully  left  in  point  of  ^ 
fact,  and  to  whom  the  law  upon  the  subject  was  distinctly 
stated,  it  ought  to  be  set  aside,  upon  the  grounds  of  the  argu- 
ment now  suggested  to  us,  namely,  that  they  have  drawn  an 
erroneous  conclusion."  And  upon  a  question  of  fraud  in  fact, 
which  is  made  up  of  so  many  ingredients,  and  is  so  peculiarly 


1  See  7%ttr«fon  V.  Afarftn,  5  Mason  R.  407.  BhuUr.  LUOe^ZUnMon 
R.  103, 106. 
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within  the  province  of  a  jury,  I  do  not  hesitate  to  say,  that  I 
should  be  more  reluctant  to  interfere,  than  in  many  other 
cases. 

Now,  upon  the  evidence,  it  was  clear,  that  there  could  not 
be  any  profit  upon  bullion  ;  for  it  was  said,  that  none  is  ever 
made  or  expected.  Upon  the  hides,  according  to  the  calcu- 
lations, variously  made  by  the  plaintiff,  there  might  be  a 
profit  from  $1700  to  $2500.  On  the  other  hand,  by  the  cal- 
culations offered  by  the  defendants,  and  supported  in  a  good 
measure  by  the  evidence,  there  might  under  some  aspects  be 
even  a  loss,  and  at  all  events  there  could  not  be  a  profit  ex- 
ceeding $100  or  $200.  These  calculations  were  submitted 
to  the  Jury  ;  and  the  question  was  left  to  them  in  this  way, 
whether  the  over-valuation  of  the  profits  was  designed  to 
mislead  the  defendants  into  underwriting  a  policy  not  in  fact 
on  interest.  If  they  thought  it  was,  then,  the  policy  was 
void.  Their  verdict  in  effect  was,  that  the  over-valuation 
was  not  fraudulent,  but  bond  fide.  And  if  the  Court  now 
sets  aside  their  verdict,  it  must  be^  because  the  Court  now 
clearly  sees,  that  the  Jury  ought  upon  the  evidence  to  have 
found  the  over-valuation  fraudulent.  If  it  was  a  measuring 
cast,  then,  as  the  onus  probandi  was  on  the  defendants,  the 
verdict  ought  not  to  be  disturbed. 

Now,  certainly,  I  have  a  good  deal  of  difficulty  upon  the 
evidence  in  seeing,  how  such  an  over-valuation  could  have 
been  reasonably  made.  But,  on  the  other  hand,  I  have  a 
good  deal  of  difficulty  in  imputing  fraud  to  the  plaintiff.  I 
do  not  know,  that  any  over-valuation,  however  great,  if  it 
steers  wide  of  a  wager  and  a  fraud,  can  be  otherwise  im- 
peached. 

There  is  something,  too,  in  the  nature  of  an  insurance  on 
profits,  which  distinguishes  it  from  any  other  insurance, 
whether  on  ships,  or  on  goods,  or  on  freight.     The  latter  are 

VOL.    VI.  60 
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generally  susceptible  of  an  exact  Taluation.  But  profits  are 
not.  In  their  very  nature  they  are  contingent  and  specula- 
tive ;  and  upon  them  men's  judgments,  as  well  as  their  imagj* 
nations,  run  wide  from  each  other.  It  has  been  tnily  said 
at  the  argument,  that  there  can  be  no  standard  of  Taluation 
of  pro6ts.  Tbey  are  matters  of  expectation.  A  policy  on 
profits  is  not  an  insurance  upon  results,  but  upon  expectations* 
The  party  insures,  not  what  profits  he  would  actually  make, 
but  what  he  expected  to  make.  It  is  difficult  to  measure 
men's  expectations.  There  are  complexional  differences  of 
mind  on  such  subjects.  There  are  vast  distances  betweea 
the  moderated  views  of  the  timid  and  cautious,  and  the  high- 
colored  views  of  the  sanguine  and  enterprising. 

It  is  not  sufficient  to  justify  the  Court  in  setting  aside  the 
present  verdict  upon  thb  ground,  that  it  should  doubt, 
whether  the  over-valuation  was  innocent.  It  roust  elearlj 
see,  that  it  was  fraudulent.  Suppose  the  verdict  should  be 
set  aside  ;  and  upon  a  new  trial  the  Jury  were  to  find  for  the 
defendants ;  would  that  be  entirely  satisfactiMry  ?  Might  not 
the  plaintiff  fairly  contend,  that  it  was  only  verdict  against 
verdict  on  a  question  of  fact ;  and,  therefore,  that  there 
should  be  a  third  trial  to  settle  the  controversy  ? 

I  am  not  insensible  of  the  force  of  the  defendants'  arga- 
ment  on  this  point.  But  after  all,  it  turns  upon  this,  that  the 
Court  must  find  the  fraud,  which  the  Jury  refused  to  find.  In 
Coolidge  V.  1%e  Olouctiter  Ihturance  Company y  (15  Mass* 
R.  341,  344,)  the  freight  was  valued  at  three  times  its  real 
value ;  and  yet  the  Court  refused  to  open  the  policy.  In  the 
ease  of  The  Patapsco  Iiuurance  Can^any  v.  Cbtr&er,  (3  Pe- 
ters Sup.  C.  R.  222,)  which  was  upon  a  policy  on  profits, 
valued  at  ^20,000,  the  Supreme  Court  held,  that  it  was  not 
necessary  to  show,  that  any  profits  would  have  been  made. 
Now»  this  must  have  proceeded  open  the  ground,  that,  if  the 
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valaatioD  was  bond  fide^  however  great,  it  was  of  no  conse- 
quence>  whether  it  could  or  could  not  be  shown ,  that  profits 
would  have  resulted  from  the  voyage.  The  Court  asked, 
what  human  calculation  or  human  imagination  could  have  fur- 
Bished  testimony  on  a  fact  so  speculative  and  fortuitous  ? 

Upon  the  whole,  upon  this  point,  whatever  might  be  the 
scruples  of  my  own  mind  upon  the  evidence,  if  I  were  sitting 
in  the  jury-box,  I  cannot  say,  that  it  clearly  appears  to  me, 
that  the  Jury  were  wrong  in  finding,  that  the  over-valuation 
was  not  firaudulent.  I  am  not  bold  enough  to  disregard  their 
judgment  in  a  case  fairly  before  them,  upon  a  matter  of  fact 
pucdy  and  fitly  within  their  province. 

I  come,  then,  in  the  last  place,  to  the  new  evidence,  dis- 
covered since  the  trial ;  and  that  is,  that  a  prior  policy  was 
underwritten  at  New  York  on  profits  valued  at  ^  10,000,  on 
the  same  voyage  and  risk,  which  has  been  paid.  This  is 
perfectly  consistent  with  the  plaintiff's  case,  and  furnishes  no 
new  matter  of  defence  ;  since  in  the  present  policy  the  profits 
are  valued  at  $S0,000 ;  so  that  the  amount  is  sufilcient  to 
cover  both  policies.  It  is,  therefore,  at  most,  the  case  of 
newly  discovered  evidence  to  an  old  point  of  defence.  Now, 
the  objections  taken  to  it,  as  a  ground  for  a  new  trial,  are,  in 
the  first  place,  that  the  defendants  at  the  trial  made  the  point, 
that  there  was  in  all  probability  another  policy  on  profits, 
and  yet  that  they  used  no  diligence,  though  they  were  thus 
pot  upon  inquiry,  to  ascertain  the  fact.  And  what  is  still 
more  strong,  that  having  a  clear  right  in  this  Court  upon  mo- 
tion to  have  compelled  the  plaintiff  in  this  very  cause  to  dis- 
close the  fact,  whether  there  was  any  prior  policy  or  not, 
they  chose  to  go  to  trial  without  making  the  inquiry,  though 
it  b  plain,  that  ordinary  diligence  would  have  brought  it  out. 
There  is  great  force  in  this  reasoning ;  and  no  answer  was 
gh^en  to  it  at  the  aigiiment,  which  entirely  satisfied  my  mind. 
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To  set  aside  a  verdict  under  such  circumstances,  on  account 
of  such  newly  discovered  evidence,  would  be  to  encourage 
laches,  and  want  of  diligence,  in  regard  to  matters  manifestly 
open  to  inquiry,  under  the  common  priority  clause  in  our  poli- 
cies. It  would  enable  the  party  to  take  a  double  chance  for 
a  verdict. 

But  what  is  the  nature  of  the  new  evidence  ?  It  is  said, 
that  it  is  not  merely  cumulative,  because  it  shows,  that  the 
plaintiff  had  already  received  $10,000  profits  on  the  same 
voyage.  But  what  has  that  to  do  with  his  title  to  recover 
$10,000  more,  if  the  profits  are  bona  fide  valued  in  the 
second  policy  at  $20,000  ?  It  is,  therefore,  merely  as  it 
bears  upon  the  point  of  over-valuation,  that  it  has  any  rele- 
vancy to  the  cause.  And  I  cannot  say,  that  I  see  much  in  it, 
in  a  legal  sense,  even  under  this  aspect ;  for,  the  valuation 
being  $20,000,  the  argument  as  to  the  over-valuation  is  pre- 
cisely the  same  in  form  and  pressure,  in  point  of  law,  (what- 
ever it  may  be  as  matter  of  remark  to  a  jury,)  whether  the 
plaintiff  stood  underwriter  for  the  remaining  $10,000,  or  pro- 
cured it  to  be  insured.  In  either  view,  the  valuation  must 
stand  or  fall,  as  a  valuation  for  $20,000,  and  not  for  $10,000. 
If,  indeed,  there  had  been  expected  shipments  not  actually 
put  on  board,  and  so  an  apportionment  might  have  been  re- 
quired, then  it  might  have  become  more  material.  But  this,  as 
I  have  already  said,  was  excluded  by  the  state  of  the  facts. 

I  can  contemplate  this  evidence,  then,  in  no  other  light, 
than  as  cumulative  evidence.  Now,  it  has  been  long  estab- 
lished, as  a  just  and  reasonable  practice,  not  to  grant  a  new 
tnal  to  introduce  new  witnesses,  or  new  evidence,  to  points 
before  in  controversy.  And  there  would  be  no  safety  in  tri- 
als upon  any  other  doctrine.  Sieinbach  v.  The  (hlwnbian 
Insurance  Company  (2  Cain.  R.  129),  Smith  v.  Brush 
(8  Johns.  R.  84),  and   Williams  v.  Baldwin  (18  Johns.  R. 
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489)  are  directly  in  point.  The  cases  of  Gardner  v.  Mit~ 
cAeJ/ (6  Pick.  R.  114),  Inhabitants  of  Yarmouth  v.  Inhabit 
tants  of  Dennii  (6  Pick.  R.  116,  note),  Chatjield  v.  Lath" 
top  (6  Pick.  R.  417),  and  Baker  v.  Briggs  (8  Pick.  R.  122) 
adopt  the  same  principle.^  And  it  seems  also  to  prevail  in 
England.* 

I  have  thus  gone  over  all  the  grounds  urged  with  so  much 
earnestness  and  ability  in  favor  of  a  new  trial.  The  conclusion, 
to  which  my  mind  has  arrived,  is,  that  the  Jury  have  not 
been  misdirected  in  any  matter  of  law ;  and  that  as  to  the 
matter  of  fact,  it  was  fairly  open  before  them,  and  peculiarly 
within  their  province  ;  and  I  cannot  judicially  say,  that  the 
conclusion,  to  which  they  have  come,  is  clearly  erroneous, 
and  must  have  arisen  from  some  unquestionable  mistake,  or 
some  improper  motive  or  bias.  In  my  judgment,  therefore, 
the  motion  for  a  new  trial  ought  to  be  overruled. 

JVetff  trial  denied. 


1  See  also  cases  in  fiigelow*8  Digest,  Review  and  New  Trial,  C.  it, 
p.  681.  Astor  V.  Canton  Insurance  Company^  7  Cowen  R.  202.  AckUjf 
V.  Kellogg,  8  Cowen  R.  223.  Douglass  v.  Tousey,  2  Wendell  R.  352. 
SmUh  V.  Hicks,  5  Wendell  R.  48. 

»  See  Diekinson  v.  Blake,  7  Brown  Par.  Gas.  177.  Carskdrs  v.  iSHem, 
4  M.  &^  Selw.  192, 199.    Sprague  v.  MUeh^  2  Chitty  R.  271. 
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Antoine  F.  Pic^iUETj  Administrator, 


V. 


Charles   P.  Curtis,  Administrator  of  James  Swan, 

DECEASED. 


Wben  biBi  of  esehuge  were  tp«cially  indonad,  and  the  indonemeiit  tUU  coaiin—d 
uMweaDed,  ukI  Umto  were  no  re-indonemoBUy  or  otber  evidence  of  any  anbee- 
itaaaigMBanl;  *aM, that  poaaMiiwi  ly  tha  origJMJ  JBdeiaar b pnmdjmek evi- 
Ihai  ha  if  Ike  omMT  of  tlwB. 
Whare  biUi  of  esechanga  are  iMde  payable  at  a  particBlar  place,  no  aclioB  can  be 
maintaiaad  imtil  aA«r  a  daauuMi  at  that  place,  aad  a  ditbonor  there.  Therefere, 
ibefUMie  efLiariiatioM  bagna  la  ran  froalhe  taaM of  awd 
froai  the  liBW»  when  the  billi  were  piyrthle  aecoidii^  to  their  teaor. 


AjBMjmmr  oo  a  large  number  of  bills  of  exchange,  dnwn 
<»  the  4th  of  July,  1811,  by  one  Fretag  in  Paris,  payable  to 
his  own  order,  on  James  Swan,  (the  deceased,)  and  accepted 
by  him  in  Paris,  payable  in  Boston,  (Massachusetts,)  at  differ- 
ent and  distant  dates.  All  of  them  were  indorsed  to  the 
plaintiff's  intestate  by  Fretag,  and  fell  due  between  Feb- 
ruary, 1813,  and  February,  1822;  and  all  of  them  were 
dishonored.  The  whole  amount  of  the  bills  was  about 
^97,759.  The  declaration  contained,  besides  the  money 
counts,  a  number  of  counts  upon  the  bills,  alleging  a  title  in 
the  plaintiff,  by  the  indorsements  to  his  intestate.  Among 
the  pleas  there  were,  (1.)  the  general  issue  to  all  the  counts; 
(2.)  the  plea  of  the  Statute  of  Limitations.  Replication  to 
this  plea,  that  Swan  was  without  the  United  States,  and  left 
no  property  within  the  limits  of  Massachusetts,  which  was  at- 
tachable by  the  ordinary  process  of  law.  The  defendant  re- 
joined, that  Swan  left  attachable  property  within  the  Com- 
monwealth, &c. ;  upon  which  issue  was  joined  by  the  parties. 
Upon  these  issues  the  cause  came  on  for  trial  at  the  pres- 
ent term ;  and  a  verdict  was  found  for  the  plaintiff.  At  the 
trial  it  was  found,  that  payment  of  the  bills  was  demanded 
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for  the  first  time  in  Boston  on  the  15th  of  November,  1823  ; 
and  the  bills  were  then  dishonored  and  duly  protested  there* 
for.  Swan  never  was  within  the  United  States  after  the  time, 
when  the  bills  were  drawn  ;  and  was  at  that  time  domiciled  in 
Paris ;  and  died  at  Paris  in  1831.  It  did  not  appear,  that 
Swan  ever  had  any  funds  in  the  United  States  to  pay  any  of 
the  bills. 

A  motion  was  now  made  for  a  new  trial,  and  aipied  by 
Charles  G.  Loring  for  the  defendant,  and  Blair  and  Fletcher 
for  the  plaintiff.  The  grounds  of  the  motion  will  be  found  in 
the  opinion  of  the  Court. 

Storv  J.  The  present  motion  for  a  new  trial  has  been 
nade  on  behalf  of  the  defendants,  not  so  much  perhaps  from 
any  strong  doubts  as  to  the  points  ruled  by  the  Court ;  but 
from  an  anxious  desire  of  the  defendant  acting  in  autre  droits 
not  to  be  supposed  to  omit  any  practical  duty  to  those,  whom 
be  represents.  I  appreciate  the  motive  ;  and  have  consid- 
ered the  points  made,  with  as  much  care,  as  if  they  had  been 
ui^ed  in  the  earnest  conviction,  that  they  were  beyond  ques« 
tion  in  favor  of  the  defendant. 

The  first  ground  is,  that  the  Court  instructed  the  Jury,  that 
the  plaintiff  was  entitled  to  maintain  the  action  upon  thirteen 
of  the  bills,  which  appeared  to  have  been  specially  indorsed 
by  bis  intestate  to  other  persons,  notwithstanding  the  indorse- 
ments were  not  cancelled,  when  the  bills  were  produced,  and 
there  were  no  re-indorsements,  or  other  evidence,  of  any  sub- 
sequent assignment  to  him,  excepting  the  plaintiff's  posses- 
sion of  the  bills.  And  such  was  certainly  the  direction  of  the 
Court.  I  was  aware  then,  and  still  am,  that  the  authorities  are 
at  variance  on  this  point ;  but  I  am  of  opinion,  that  the  better 
anthoritiei  clearly  establish  the  principle,  that  the  possession  of 
such  bills,  after  such  special  indorsements  by  the  indorser,  is 
priwtd  fade  evidence,  that  he  is  the  owner  of  them,  and  tbat 
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they  have  been  returDed  to  bim,  and  taken  up  in  due  course 
upon  their  dishonor ;  so  that  be  is  remitted  to  his  original 
rights.  It  seems  to  me,  that  this  is  the  natural  presumption 
from  the  facts  y  and  that  it  would  be  difficult  upon  any  other 
supposition  to  account  for  such  possession  by  the  indorser, 
which  must  deprive  the  special  indorsee  of  the  means  of  en- 
forcing any  adverse  rights  against  him.  I  do  not  say,  that 
the  presumption  is  conclusive ;  but  I  think  it  primd  facie  suf- 
ficient to  found  a  title  in  the  indorser,  until  it  is  rebutted  by 
some  controlling  circumstances.  This  doctrine  was  directly 
approved  by  the  Supreme  Court  of  the  United  States  in  Dv^ 
gan  V.  The  United  States,  (3  Wheaton  R.  172,)  where  the 
Court  laid  down  the  rule,  ^'  That  if  any  person,  who  indorses 
a  bill  of  exchange  to  another,  whether  for  value  or  for  pur- 
poses of  collection,  shall  come  into  possession  thereof  again, 
he  shall  be  regarded,  unless  the  contrary  appear  in  evidence, 
as  the  bandjide  holder  and  proprietor  of  such  bill,  and  shall 
be  entitled  to  recover,  notwithstanding  there  may  be  on  it  one 
or  more  indorsements  in  full,  subsequent  to  the  one  to  him, 
without  producing  any  receipt  or  indorsement  back  from  eith- 
er of  such  indorsees,  whose  names  he  may  strike  from  the 
bill,  or  not,  as  he  may  think  proper.''  This  doctrine  would 
be  conclusive  upon  my  judgment  sitting  here,  even  if  I  enter- 
tained doubts  upon  the  subject.  But  I  was  one  of  those 
judges,  who  concurred  in  that  opinion  ;  and  I  now  adopt  it, 
toto  animo,  with  a  solid  confidence.  And  I  think  it  may 
fairly  be  inferred,  that  such  is  also  the  French  law,  from  the 
passage  cited  so  frankly  at  the  bar  by  the  defendant's  Coun- 
sel from  the  work  of  Pardessus  on  the  Commercial  Law  of 
France.^ 

The  other  point  is,  that  the  Court  instructed  the  Jury,  that 


1 2  Pardessos,  p.  179,  ait  349. 
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the  Statute  of  Limitations  began  to  run  from  the  time  of  the 
presentment  for  payment,  to  wit,  on  the  15th  of  November, 
1823 ;  and  not  from  the  times,  when  the  bills  were  respec- 
tively payable  according  to  their  teoor.  I  remain  of  opinion, 
that  this  direction  was  right,  according  to  the  principles  of  the 
common  law.  It  is  to  be  recollected,  that  this  is  a  suit  against 
the  acceptor  of  the  bills,  and  that  they  were  payable  in  Bos- 
ton. In  my  judgment,  no  action  could  be  maintained  until 
after  a  demand  was  made  in  Boston,  and  a  dishonor  there. 
The  decision  of  the  House  of  Lords  in  the  great  case  of  Rowe 
V.  Young,  (2  Brod.  &  Bing.  R.  165  ;  S.  C,  2  Bligh  R.  391,) 
settled  this,  as  to  inland  bills,  upon  principles,  which  strike 
my  mind  as  irresistible.  And  there  cannot,  I  believe,  be 
found  a  single  authority,  that  denies  it  in  relation  to  foreign 
bills.  It  would,  in  my  humble  judgment,  be  a  monstrous  doc- 
trine, to  hold,  that  upon  a  bill  drawn  upon  England,  and  ac- 
cepted here,  payable  in  England  at  a  particular  time  after 
date,  the  holder  might  maintain  an  action  against  the  ac- 
ceptor without  transmitting  the  bill  to,  or  asking  payment  in 
England. 

I  have  looked  into  the  Code  of  Commerce  of  France, 
to  ascertain,  whether  any  different  rule  is  there  estab- 
lished ;  for,  as  these  bills  were  contracts  made  in  France, 
and  the  acceptances  in  France,  the  rights  and  responsibility 
of  the  acceptor  may,  in  some  measure,  depend  upon  the 
laws  of  France,  although  payment  is  to  be  made  in  Bos- 
ton. What  I  have  been  enabled  to  find,  satisfies  me,  that 
by  the  law  of  France,  in  cases  of  this  nature,  there  must  be  a 
demand  of  payment  of  the  bills  at  the  place  assigned,  and  a 
protest  of  dishonor,  before  a  suit  is  maintainable  against  the 
acceptor.  The  123d  article  of  the  Code  of  Commerce  de- 
clares, that  the  acceptance  of  a  bill  of  exchange,  payable  in 
another  place  than  that  of  the  residence  of  the  acceptor,  must 
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indicate  the  domicil,  where  the  paymeot  is  to  be  made,  or  the 
protest  in  case  of  non-payment.  Another  article  (art.  173)  re- 
quires a  protest  to  be  made  in  cases  of  non-payment ;  and 
another  (art.  184)  declares,  that  interest  on  the  principal  of 
the  bill  of  exchange,  protested  for  non-payment,  is  due  from 
the  date  of  the  protest.  These  articles  seem  to  me  to  close 
all  controversy  on  this  point.  They  show,  that  there  is  no 
default  in  the  acceptor,  which  puts  him  in  mard^  or  default, 
until  a  demand  and  protest  at  the  place  of  payment. 
I  therefore  overrule  the  motion  for  a  new  triaL 


John  Ames  v.  Charles  Howard  and  others. 

Patenu  and  spedficaiioin  enaexed  thereto  sfaoald  be  eowtnied  fturly  and  liberaU/ 
and  Dot  subjected  to  tkuy  over>nice  or  critical  refinemeota. 

Where  aa  inventioo  is  so  loosely  and  inaccurately  described  in  the  specification,  that 
the  Court  caonot,  without  resorung  to  conjecture,  gather  what  it  is,  then  the  pa- 
tent  is  void  5  but  if  the  Court  can  clearly  see  tlie  nature  and  exteoi  of  the  M^s-^, 
however  imperfectly  and  inartificially  it  may  be  expressed,  the  patent  is  gtiod. 

A  patent  coniained  the  following  words  in  the  description  of  the  invention  :  •«  I  do 
not  claim  the  felting,  vats,  rollers,  presses,  wire-cIoib,or  any  separate  parts  of  the 
above  described  macbuieiy  or  apparatus,  as  my  invention;  what  I  do  claim  as 
new,  and  as  my  invention,  is  the  construction  and  use  of  the  peculiar  cylinder 
above  described,  and  the  several  parts  theieof  in  combmatioa  Ibr  the  purpose 
aforesaid."  Held,  that  it  is  not  the  cylinder  alone,  or  iu  aeveial  parU,  whieh  are 
claimed  per  se,  bat  they  are  claimed  in  their  actual  combinaUon  with  the  other  ma- 
chineiy,  to  make  paper. 

SembU,  that  no  previous  notiee  or  claim  of  a  right  to  the  exclodra  ore  of  m  mveo- 
two  IS  necessary  to  enable  a  patentee  to  maintain  aa  action  for  ao  alleged  viola, 
tion  of  his  patent-right. 

It  is  the  pracUce  of  this  Court,  in  all  cases  of  surprise  at  the  trial,  by  new  matter 
proving  a  ground  material  to  either  party,  and  cleariy  made  out  by  affidavit  to 
postpone  or  continue  the  cause.  If  the  party  interested,  however,  elects  to  go  on 
with  the  cause,  relying  upon  other  matters,  he  is  understood  to  waive  the  matter 
of  surprise,  and  he  cannot  take  his  chance  with  the  Juiy,  and,  if  mwiccessful,  then 
move  the  matter  as  a  ground  for  a  new  trial. 

A  Dew  trial  is  not  granted  upon  mere  cumulative  evidence. 

Thedefendants  camiot  put  in  new  rebutting  evidence  to  affidavit,  of  the  plaintiff,  of. 
ftred  in  ivply  to  thaM  ilrtt  oflhtod  by  the  deiendanU. 
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Case  for  an  inrringement  of  a  pateot-right  for  a  new  and  use- 
ful improvement  in  the  machinery  for  making  paper*  The 
specification  annexed  to  the  patent  contained  the  following 
summary  of  the  invention,  as  claimed  by  the  Patentee  :  "  The 
drawing  hereto  annexed  is  to  be  taken  and  considered  as  a  part 
of  this  specification.  But  it  is  to  be  understood,  that  I  do  not 
claim  the  felting,  vats,  rollers,  presses,  wire-cloth,  or  any  Btpa" 
rate  parts  of  the  above  described  machinery  or  apparatusj  a$ 
myiMention.  And  I  hereb/ declare,  that  what  I  claim,  as  new 
and  as  my  invention,  is  the  construction  and  use  of  the  pecu- 
liar kind  of  cylinder  above  described,  and  the  several  parts 
thereof  in  combination  for  the  purposes  aforesaid."  The  eyl- 
inder  here  referred  to  is  particularly  described  in  the  dpectfica«* 
tion,  and  it  is  there  stated  to  be  partly  immersed  and  used  in  the 
vat  containing  the  paper  pulp,  '^  having  one  end  of  the  cylinder 
close  t6  the  side  of  the  vat,  which  forms  a  covering  therefor." 
And  in  another  part  of  the  specification  it  is  stated  :  ''One 
end  of  the  cylinder  thus  formed  rs  to  be  covered,  and  made 
water-tight  by  a  copper  or  other  sufficient  covering,  and  tbe 
other  end,  uncovered,  is  to  be  brought  and  kept  in  close  eon- 
tact  with  the  side  of  the  vat  or  reservoir  aforesaid,  which  is 
to  be  so  adapted  to  it,  as  to  form  a  covering  water-tight  fot 
that  end  of  the  cylinder,  which  while  it  revolves  is  below  the 
top  of  the  vat  or  reservoir."  The  specification  then  proceeds 
to  describe  the  mode  in  which  the  water,  draining  through 
tbe  cylinder,  is  to  be  conducted  off  through  a  hole  in  th« 
side  of  the  vat,  which  covers  the  open  end  of  the  cylrntler. 
It  was  not  disputed  at  the  trial,  that  the  cylinder  was  not  cat- 
pable  of,  nor  intended  for,  any  distinct  use  separate  from  the 
vat ;  and  that  to  make  paper  on  it,  it  was  indispensable,  that 
it  should  be  placed  in  the  vat  in  the  manner  above  described. 
Plea,  the  general  issue,  with  notice  of  special  matter. 
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At  the  trial  it  was  contended  by  the  defendants,  that  the 
true  construction  of  the  patent  was,  that  the  plaintiff  claimed 
only  the  cylinder,  and  the  several  parts  thereof,  in  combina- 
tion with  each  other,  as  his  peculiar  invention.  The  Court 
thought  otherwise  ;  and  declared  to  the  Jury,  ^^  that  the  pa- 
tent is  for  the  construction  and  use  of  the  peculiar  kind  of 
cylinder,  and  the  several  parts  thereof,  in  combination  with 
the  other  parts  of  the  machinery ^  for  the  purpose  of  making 
paper.  It  is  for  the  combination',  and  not  for  the  separate 
parts  thereof.  It  is  not  for  the  peculiar  structure  and  use  of 
the  cylinder  alone,  as  the  invention  of  the  plaintiff;  but  it  is 
for  it  in,  and  as  a  part  of,  the  combination.  Nor  is  it  alone 
ibr  the  several  parts  of  the  cylinder,  in  actual  combination  by 
themselves  with  each  other;  but  in  the  combination  with 
other  parts  of  the  machinery  to  produce  paper." 

At  the  trial  the  cause  was  argued  by  William  Bliss  and 
Rand  for  the  plaintiff,  and  by  George  Bliss  and  Fletcher  for 
the  defendants.  The  Jury  found  a  verdict  for  the  plaintiff, 
for  $412*50  single  damages. 

A  motion  was  afterwards  made  by  the  defendants  for  a 
new  trial,  the  grounds  of  which  appear  in  the  opinion  of  the 
Court,,  and  was  argued  by  Rand  for  the  plaintiff,  who  cited 
Smith  V.  Brushy  8  Johns.  R.  84 ;  Pike  v.  Evans,  15  Johns. 
R.  210 ;  Williams  v.  Baldwin,  18  Johns.  R.  489 ;  Strong 
V.  Hogg,  2  Wm.  Black.  R.  802 ;  Ford  v.  Tilly,  2  Salk.  R. 
663  ;  WaUon  v.  Sutton,  1  Salk.  R.  272 ;  Cooke  v.  Berry, 
1  Wils.  R.  98 ;  Gist  v.  Mason,  1  Term  R.  84 ;  Stander  v. 
Edwards,  1  Ves.  Jr.  R.  134. 

Fletcher,  for  the  defendants,  cited  Smith  v.  Brush,  8  Johns. 
R.  84 ;  Pike  v.  Evans,  16  Johns.  R.  213  ;  Guyot  v.  Butts, 
4  Wendell  R.  679  ;   Warren  v.  Hope,  6  Greenl.  R.  480. 

Stort  J.  The  first  ground  of  the  motion  is  on  account  of 
a  supposed  misconstruction  of  the  patent  of  the  plaintiff  by 


OCTOBER  TERM,  1883.  485 

Ames  V.  Howard  et  al, 

■-^^— ^^^— ■"  I  11  iij 

the  Court.  And  the  questioD  now  is,  whether  the  direc- 
tion of  the  Court  was  right  in  point  of  law.  Patents  for  in- 
ventions are  not  to  be  treated  as  mere  monopolies  odious  in 
the  eyes  of  the  law,  and  therefore  not  to  be  favored ;  nor 
are  they  to  be  construed  with  the  utmost  rigor,  as  stHctissi^ 
mi  juris.  The  Constitution  of  the  United  States,  in  giving 
authority  to  Congress  to  grant  such  patents  for  a  limited  pe- 
riod, declares  the  object  to  be  to  promote  the  progress  of 
science  and  useful  arts,  an  object  as  truly  national,  and  meri- 
torious, and  well  founded  in  public  policy,  as  any  which  can 
possibly  be  within  the  scope  of  national  protection.  Hence 
it  has  always  been  the  course  of  the  American  Courts,  (and  it 
has  latterly  become  that  of  the  English  Courts  also,)  to  construe 
these  patents  fairly  and  liberally,  and  not  to  subject  them  to 
any  over-nice  and  critical  refinements.  The  object  is  to  as- 
certain, what,  from  the  fair  sense  of  the  words  of  the  specifi- 
cation, is  the  nature  and  extent  of  the  invention  claimed  by  the 
party ;  and  when  the  nature  and  extent  of  that  claim  are  ap- 
parent, not  to  fritter  away  his  rights  upon  formal  or  subtile  ob- 
jections of  a  purely  technical  character. 

Now,  let  us  see,  what  is  the  invention,  as  claimed  by  the 
plaintiff  in  the  specification  in  this  case.  I  agree,  that  if  he  has 
left  it  wholly  ambiguous  and  uncertain,  so  loosely  defined,  and 
so  inaccurately  expressed,  that  the  Court  cannot  upon  fair  in- 
terpretation of  the  words,  and  without  resorting  to  mere  vague 
conjecture  of  intention,  gather  what  it  is,  then  the  patent  is  void 
for  this  defect.  But  if  the  Court  can  clearly  see,  what  is  the 
nature  and  extent  of  the  claim,  by  a  reasonable  use  of  the 
means  of  interpretation  of  the  language  used,  then  the  {>lain- 
tiff  is  entitled  to  the  benefit  of  it,  however  imperfectly  and 
inartificially  he  may  have  expressed  himself.  And  for  this 
purpose  we  are  not  to  single  out  particular  phrases  standing 
alone,  but  to  take  the  whole  in  connexion.     The  plaintiff 
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begins  by  stating  negatiTely,  what  be  does  not  claim  as  bis 
rovention ;  and  this  may  well  help  us  to  ascertain,  what  be 
does  claim.  He  says  be  does  not  claim  *^  the  feldng,  vats, 
rolkrs,  presses,  wire-cloth,  or  any  separate  parts  of  ike  abope 
described  machinery  or  apparatus^^*  as  his  inventioa.  Now, 
among  the  above  described  machinery  is  the  cylinder,  and 
the  several  parts  thereof.  The  cylinder  therefore  may  fairly 
be  deemed  a  separate  part  of  the  machinery,  for  it  constitutes 
a  part  separable  in  its  nature,  and  distinct  in  its  formatioo, 
tboogh  adapted  to  a  particular  mode  of  use.  He  then  pro- 
ceeds to  say,  **  What  I  do  claim,  as  new  and  as  my  invention, 
is  the  construction  and  use  of  the  peculiar  cylinder  above 
described,  and  the  several  parts  thereof  in  combination  for 
the  purpose  aforesaid.''  Now  the  defendants  read  this  lan- 
guage, as  if  the  words  were,  I  claim  the  construction  and  use 
of  this  peculiar  cylinder,  and  I  claim  the  several  parts  there- 
of in  combination  with  each  other  to  form  a  cylinder  for  the 
purpose  of  making  paper.  Let  us  see,  whether  this  is  con- 
sisteat  with  giving  a  due  effect  to  all  the  words  used,  and 
with  the  antecedent  negative  declarations  of  the  plaintiff. 
He  before  has  said,  that  he  does  not  claim,  as  his  invention, 
any  of  the  separate  parts  of  the  machinery ;  therefore  it  is 
very  clear,  that  he  does  not  claim  the  separate  parts  of  the 
cylinder.  But  then,  it  is  said,  be  claims  these  parts  in  codh 
bination  with  each  other.  But  these  parts  in  combination 
with  each  other  constitute  neither  more  nor  less  tban  the 
cylinder  itsdf ;  so  that  upon  this  construction  the  words, 
**  and  the  several  parts  thereof  in  combination,*'  are  mere 
repetition  and  tautology,  and  have  no  distinct  meaning.  The 
claim  is  read  exactly,  as  if  these  words  were  struck  out.  Cer- 
tainly no  court  of  justice  is  at  liberty  to  strike  out  any  words, 
which  are  sensible  in  the  place,  where  they  occur,  and  are 
capable  of  a  distinct  application.     We  are  to  give,  if  practi- 
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cable,  effect  to  all  the  words,  as  containing  a  distinct  expres- 
sion of  the  intention  of  the  party.  Besides;  upon  this  inters 
pretation  of  the  language,  the  party  does  not  elaim  the  con- 
struction and  use  of  the  cylinder  as  his  own,  but  the  applica- 
tion of  it  to  a  particular  purpose,  as  his  own.  It  requires  no 
commentary  to  establish,  that  the  application  of  an  old  thing 
to  a  new  use,  without  any  other  invention,  is  not  a  patentable 
contrivance.  A  man,  who  should  use  a  common  coffee-mill 
for  the  first  time  to  grind  peas,  could  hardly  maintain  a  patent 
for  it.  A  man,  who  should  for  the  first  time  card  wool  on  a 
common  cotton  carding-machine,  would  find  it  difficult  to  es- 
tablish an  exclusive  right  to  the  use  of  it  for  such  a  purpose. 
So  that  this  construction  of  the  words  of  the  s|>ecification 
could  hardly  be  presumed  to  express  the  intention  of  the 
party  ;  for  then  he  wpuld  not  elaim  the  thing,  but  a  particular 
use  of  the  thing  for  a  particular  purpose*  The  plaintiff  in 
the  present  case  claims  more  than  a  mere  use  ;  be  claims  the 
construction  of  this  peculiar  cylinder,  and  the  several  parts 
of  it.  And  how  does  be  claim  them  ''  in  combination  "  ?  In 
what  manner  ?  In  combination  with  each  other  ?  No  ;  but 
'^  in  combination  for  the  purppse  aforesaid  ; ''  thai  is,  for  the 
purpose  of  making  paper.  The  grammatical  connexion  of 
the  passage,  then,  requires  that  we  should  read  it,  that  he 
claims,  as  his  invention,  the  cylinder  itself,  (as  well  as  the 
several  parts  thereof,)  in  combination  for  the  purpose  of 
making  paper.  It  is  not  then  the  cylinder  alone,  or  its  several 
parts,  which  are  claimed  per  se ;  but  they  are  claimed  in  their 
actual  combination  with  the  other  machinery  to  make  paper. 
In  this  view  of  the  clause  full  effect  is  given  to  all  the  words, 
and  the  sense  is  at  once  natural  and  consistent.  My  judg- 
ment, therefore,  is,  that  the  construction  given  by  the  Court 
at  the  trial  is  correct ;  and  that,  as  matter  of  law,  there  is  no 
error  in  it. 
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The  next  objection  is  necessarily  out  of  the  case  ;  for  the 
comment  attributed  to  the  Court  was,  upon  a  suggestion  of 
the  defendants'  Counsel,  immediately  withdrawn  fiom  the  Jury 
by  the  Court ;  and  the  whole  matter  of  fact  contained  in 
Gilpin's  deposition,  as  well  as  its  credibility,  was  left  entirely 
open  and  free  to  the  Jury.  I  cannot  say,  that  they  have 
misunderstood  it ;  or  that  they  have  not  drawn  the  right  oon- 
clusion  deducible  from  it.  It  was  a  matter  peculiarly  within 
their  province  ;  and  the  ample  comments  on  Gilpin's  testimo- 
ny, at  the  trial,  by  the  Counsel  on  both  sides,  sufficiently 
evinced,  that  it  was  in  some  parts  confused  and  unsatisfacto- 
ry, and  susceptible  of  different  interpretations. 

The  next  objection  is,  that  in  point  of  law  the  plaintiff  is 
not  entitled,  without  some  previous  notice,  or  claim,  to  main- 
tain this  action  under  his  patent  against  the  defendants,   for 
continuing  the  use  of  the  machines  erected  and  put  in  use  by 
them  before  the  patent  issued.     This  objection  cannot  pre- 
vail.    I  am  by  no  means  prepared  to  say,  that  any  notice  is 
in  cases  of  this  sort  ever  necessary  to  any  party,  who  is  ac- 
tually using  a  machine  in  violation  of  a  patent-right.     But  it 
is  very  clear,  that  in  this  case  enough  was  established  in  evi- 
dence  to   show,  that   the   defendants  had  the  most  ample 
knowledge  of  the  original  patent  taken  out  by  the  plaintiff  in 
1822,  and  of  which   the  present  is  only  a  continuation,  be- 
ing grounded  upon  a  surrender  of  the  first  for  mere  defects 
in  the  original  specification.     Whoever  erects  or  uses  a  pa- 
tented machine,  does  it  at  his  peril.     He  takes  upon  himself 
all  the  chances  of  its  being  originally  valid ;    or  of  its  being 
afterwards  made  so  by  a  surrender  of  it,  and  the  grant  of  a 
new  patent,  which  may  cure  any  defects,  and  is  grantable  ac- 
cording to  the  principles  of  law.    That  this  new  patent  was  so 
grantable  is  clear,  as  well  from  the  decision  of  the  Supreme 
Court  in  Orani  v.  Raymond  (6  Peters  R.  218),  as  from  the 
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Act  of  Congress  of  the  3d  of  July,  1833,  cb.  162.  There 
is  DO  pretence  to  say,  that  the  defendants  were  bond  fide  pur- 
chasers without  any  knowledge  or  notice  of  any  adverse 
claim  of  the  plaintiff  under  this  original  patent;  and  the  dam- 
ages were  by  the  Court  expressly  limited  to  damages,  which 
accrued  to  the  plaintiff  by  the  use  of  the  machine  after  the 
new  patent  was  granted  to  the  plaintiff.  Without  doubt  the 
Jury  conformed  in  their  verdict  to  this  direction  of  the  Court. 

The  other  original  objections  may  be  passed  over  without 
notice,  and  indeed  are  insupportable  in  point  of  law. 

But  another  ground  for  a  new  trial  has  been  since  filed, 
founded  partly  upon  surprise  at  the  trial,  and  partly  upon  the 
discovery  of  new  evidence  applicable  to  the  point,  stated  at 
the  trial,  which  constitutes  the  matter  of  surprise.  It  came 
out  in  evidence  on  the  trial,  in  the  course  of  the  cross  exami- 
nations, that  the  original  cylinder  constructed  by  the  plaintiff 
had  bars  of  wood,  instead  of  brass  ;  and  one  or  more  of  the 
witnesses  asserted,  that  the  brass  bars  were  substituted  for 
wood  after  the  grant  of  the  original  patent  in  1822.  This 
was  explicitly  denied  by  other  witnesses  on  behalf  of  the 
plaintiff,  who  asserted,  that  the  brass  bars  were  substituted 
before  the  patent.  Upon  this  point  the  parties  were  at  issue 
at  the  trial ;  and  it  was  made  a  strong  ground  of  defence.  No 
application  was  made  to  the  Court  by  the  defendants  for  a 
postponement  or  continuance  of  the  cause  for  the  purpose  of 
a  more  full  and  thorough  examination  of  the  point,  or  to 
search  for  farther  testimony.  The  uniform  practice  of  this 
Court  IS,  in  all  cases  of  surprise  at  the  trial  by  new  matters, 
forming  a  ground  important  to  either  party,  and  clearly  made 
out  by  affidavit,  to  postpone  or  continue  the  cause.  And  if 
the  party  interested  makes  no  such  application,  but  elects  to 
go  on  with  the  cause,  relying  upon  his  other  strength  to  sus- 
tain his   claim  or  defence,  he  is  understood  to  waive  the 

¥0L.   VI.  63 


490  MASSACHUSirrTS. 

Allies  V.  Howard  H  al. 

matter  of  surprise  ;  and  he  cannot  be  permitted  to  take  bis 
chance  with  the  Jury,  and,  if  unsuccessful,  then  to  move  the 
matter,  as  a  ground  for  a  new  trial.  The  purposes  of  jusUco 
would  be  defeated  and  not  advanced  by  any  different  course. 
And  Courts,  which  adopt  a  different  rule,  act  upon  the 
ground,  that  in  their  own  modes  of  trial  and  practice  the 
party  has  no  opportunity  to  postpone  or  continue  the  cause ; 
but  is  compellable  to  proceed  in  the  trial.  Upon  this  short 
ground,  therefore,  the  objection  of  surprise  is  removed  from 
the  case. 

But  it  is  by  no  means  clear,  that  the  matter  so  waived 
was,  in  point  of  law,  a  good  ground  of  defence  to  the  action. 
That  depended  upon  the  fact,  whether  the  plaintiff  made  it 
by  his  specification  a  constituent  part  of  his  invention,  that 
the  bars  should  be  of  brass,  and  not  of  wood ;  for  if  they  might 
be  made  of  either,  consistently  with  his  general  claim,  then 
there  was  no  objection  to  the  patent  in  this  respect.  Now, 
the  Court  was  by  no  means  satisfied  at  the  trial,  that  such 
was  in  fact  the  claim  of  the  plaintiff.  But  for  the  purposes 
of  the  trial,  the  evidence  was  left  to  the  Jury,  as  if  it  consti- 
tuted a  complete  ground  of  defence.  The  Jury  so  acted 
upon  it ;  and,  having  decided  against  it,  as  matter  of  fact,  it 
would  be  a  strong  ground  for  the  Court  to  interfere  now  upon 
a  mere  doubt,  whether  the  plaintiff's  claim  had  in  point  of 
law  such  an  extent  or  not.  I  do  not  state  this  with  any  other 
view,  than  to  say,  that  it  is  a  matter  still  $ub  judicey  upon 
which  my  mind  is  not  so  clear,  as  to  induce  me  to  grant  a  new 
trial,  merely  with  a  view  to  open  anew  the  discussion  of  it. 

But,  then,  as  to  the  new  evidence  offered,  what  is  its  na- 
ture ?  It  is  merely  cumulative  ;  and  the  settled  practice  of 
this  Court  is  never  to  grant  a  new  trial  upon  mere  cumula- 
tive evidence,  where  there  is  no  other  ground  of  objection  to 
the  verdict.    That  point  has  been  fully  considered  in  the  case 
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of  Al$op  v«  The  Commercial  Ineurance  Company  at  this 
term,  (ante,  p.  451.)  But  it  has  been  loDg  since  estab- 
lished  in  the  habitual  course  of  proceedings  of  the  Court. 
The  counter  affidavits,  however,  offered  on  behalf  of  the 
-plaintiff,  go  to  establish  strong  cumulative  proofs  the  other 
way.  And  under  such  circumstances,  the  Court  will  always 
decline  to  interfere ;  because  it  will  not  undertake  to  measure 
the  weight  of  the  new  testimony  on  either  side,  or  send  the 
parties  again  to  litigation  upon  the  chances  of  a  verdict,  upon 
new  conflicting  evidence.  The  defendants  have  asked,  if 
they  may  put  in  new  rebutting  evidence  to  the  affidavits  of 
the  plaintiff,  offered  in  reply  to  those  first  offered  by  them- 
selves. Certainly  not.  They  must  present  their  whole  case 
at  once  to  the  Court ;  and  not  lead  it  on  through  a  series  of 
confirming  and  rebutting  proofs,  thus  protracting  the  cause  to 
an  unreasonable  extent. 

There  is  another  view,  which  may  properly  be  taken  of 
this  point.  The  special  written  notice  of  defence  by  the  de- 
fendants actually  includes  within  its  reach  the  very  matter 
now  set  up  as  a  surprise.  It  states,  that  the  invention  claimed 
by  the  plaintiff  by  his  patent  i&  1833,  '^  is  according  to  the 
specification  thereof  wholly  different  and  distinct ''  from  the 
pretended  invention  mentioned  in  the  patent  of  1822.  Of 
course  this  notice  covers  the  whole  claim  of  each  patent ; 
and  it  puts  in  controversy  every  part  of  the  last  patent,  which 
is  distinguishable  from  the  first,  and  does  not  constitute  a  part 
of  the  invention  claimed  in  the  first.  The  defendant,  there- 
fore, was  by  his  own  special  notice  of  defence,  bound  to  insti- 
tute all  proper  inquiries  into  the  nature  and  actual  structure 
of  the  original  machine,  and  all  the  differences  between  that 
and  the  structure  of  the  machine  described  in  the  patent  of 
1832.  If  he  had  used  ordinary  diligence,  it  is  now  manifest, 
that  he  might  have  obtained  full  evidence  to  any  point,  which 
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could  properly  sustain  the  defence.  He  came  to  the  trial, 
content  with  the  preparation  and  the  (Aiots,  to  which  his  eTi- 
dence  actually  led  him  ;  and  there  can  be  no  reason  for  let- 
ting him  into  a  new  trial,  merely  because  he  could  now,  upon 
farther  reflection  and  farther  lights,  have  made  a  fuller  or  a 
better  defence.  Interest  reipublica  ut  Jinis  esset  litium^  is  an 
old  maxim  deeply  fixed  in  the  fundamentals  of  the  common 
law.  And  Voei  beautifully  expressed  its  true  reason,  when 
he  said,  '^  Ne  autem  lites  immortales  essent,  dum  litigantes 
mortales  sint,^ 

The  motion  for  a  new  trial  is  therefore  overruled. 

Motion  overruled. 


United  States  v.   Samuel  Appletok. 

A  block  of  buUdiDga,  coosisiiii;  of  a  coDtnl  baildiog  and  two  wings,  waf  elected  in 
1808,  with  a  piaxsa  in  front  of  the  central  building,  and  side^oon  in  the  wings, 
which  opened  on  and  swung  over  the  piazza,  the  upper  parts  of  which  were  used  as 
windows.  The  centre  building  was  occupied  by  the  United  States  as  a  Custom- 
House,  under  a  lease  from  1808  to  July,  1816,  when  they  purchased  the  same  in 
fee,  and  have  ever  since  been  in  possession  thereof.  The  wings  were  sold  in  1811 
to  other  parties.  HeUy  that  these  parties  are  entitled  under  the  conveyance,  in- 
dependent of  the  lapse  of  time,  to  the  use  of  the  side-doors  and  windows  therein, 
and  passage  therefrom,  as  they  used  them  at  the  time  of  the  conveyance. 

Where  a  house  or  store  is  conveyed  by  the  owner  thereof,  every  thing  passes  which 
belongs  to,  and  is  in  use  for,  the  house  or  store,  as  an  incident  or  appurtananee. 

X  BESPASs  ^^re  clausum  fregit.  The  parties  agreed  to  a 
statement  of  facts  the  substance  of  which  is  as  follows  :  A 
certain  block  of  brick  buildings,  situate  on  Custom-House 
Street  in  Boston,  was  erected  by  the  owners  of  the  land  on 

1  Voet  ad  Pand.,  Lib.  5,  tit  1,  §  53,  p.  938. 
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which  it  Stands,  in  April,  1808,  in  the  form,  size,  and  man- 
ner, and  with  the  doors  and  windows  of  each  tenement,  and 
the  piazza  in  front  of  the  central  building,  precisely  as  they 
now  exist.  The  central  building  was  designed  for,  and  has 
since  been  used  as,  a  Custom-House.  The  stores  constituting 
the  wings  project  several  feet  beyond  the  front  of  the  Custom 
House  ;  and  each  of  these  stores  has  a  side-door  opening  on, 
and  swinging  over,  a  part  of  the  piazza,  in  front  of  the  Cus- 
tom-House ;  and  by  means  of  these  doors  and  a  flight  of  steps 
of  the  piazza,  persons  can  pass  to  and  from  those  stores  into 
Custom-House  Street.  The  doors  are  so  built  as  to  have 
the  upper  parts  thereof  used  as  windows  to  furnish  light, 
looking  from  the  stores  into  and  upon  the  piazza.  From  the 
time  of  the  erection  of  the  stores  until  the  trespass  com- 
plained of,  the  side-doors  have  been  constantly  used  by  the 
owners  and  occupants  thereof  for  the  purpose  of  passing  to 
and  from  Custom-House  Street,  and  of  having  light  as  above 
stated  without  obstruction,  although  each  store  has  also  a 
door  fronting  on  Custom-House  Street.  The  United  States 
occupied  the  central  building,  as  a  Custom-House,  under  a 
lease  from  1808  to  July,  1816,  when  they  purchased  the 
same  in  fee,  and  have  ever  since  been  in  possession  thereof, 
using  the  same  as  a  Custom-House.  The  owners  of  the 
block  (E.  Francis  &  Co.)  sold  one  of  the  wings  in  April,  181 1, 
to  one  John  Osborne ;  and  the  other,  in  the  same  month 
and  year,  to  the  defendant,  Appleton. 

The  cause  was  argued  by  Dutdap,  District  Attorney,  for 
the  plaintiffi,  and  by  Cooke  for  the  defendant.  The  argument 
of  the  former  was  as  follows : 

The  owners  of  these  wings  claim  a  right  to  swing  doors, 
and  a  right  of  way  from  these  doors,  over  land  without  their 
own  boundaries f  and  within  the  boundaries  of  the  United 
States.    This  is  the  exact  nature  of  their  claim. 
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There  are  but  three  ways  in  which  such  an  easemeDt  can 
be  obtained.  First,  in  a  case  of  necessity.  Secondly,  in  m 
case  of  prescription,  founded  on  an  adverse  use  of  more  than 
twenty  years.  Thirdly,  by  grant*  3  Cruise's  Dig.  109,  tit. 
Ways. 

The  present  claim  does  not  rest  upon  the  ground  of 
merit,  nor  of  prescription.  It  is  not  a  way  of  necessity,  for 
the  front  doors  of  each  of  the  wings  are  upon  the  street.  It 
does  not  rest  upon  prescription,  for  the  twenty  years  did  not 
elapse  before  the  commencement  of  the  suit.  And  the  pre- 
rogative principle  nullum  iempus  applies ;  further,  the  use 
was  merely  a  matter  of  indulgencey  and  not  adverse.  See 
7  Mass.  R.  385 ;  14  Mass.  R.  33  ;  2  Pick.  R.  466 ;  Med- 
ford  V.  Pratty  4  Pick.  R.  228.  The  claim  must  rest  for  sup- 
port on  a  grant. 

No  express  grant  in  terms  of  a  right  to  swing  the  doors,  fee, 
and  pass  from  the  wings  over  the  piazza  is  pretended.  But 
these  rights,  it  is  contended,  were  appurtenaneesy  and  pass 
with  the  estates,  whether  the  deed  contains  the  word  '' appur- 
tenances "  or  not,  as  part  and  parcel  of  the  estates  granted. 
This  is  the  very  question,  whether  there  ever  existed  any 
such  easements  as  those  now  claimed,  as  appurtenances  to 
these  wings.  It  is  denied,  that  there  ever  were  any  such 
appurtenances  to  the  wing  estates.  The  original  owners  built 
the  whole  centre  building  and  wings.  Did  they  own  the 
wings  with  the  appurtenances  of  these  easements  in  the  cen* 
tre  lot  ?  Clearly  not.  The  whole  was  one  lot,  one  estate, 
and  one  ownership.  A  man  with  a  house  and  an  adjoining 
field,  does  not  own  a  right  of  way  in  that  field ;  he  owns  the 
whole  field.  To  test  this  more  strongly :  suppose  there  had 
been  a  right  of  way  expressly  granted  and  annexed  to  these 
wings,  over  the  centre  lot ;  suppose  E.  Francis  &  Co.  to  have 
become  the  owners  of  the  wings,  with  the  appurtenances ; 
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suppose  further,  that  Francis  &  Co.  had  afterwards  bought 
the  centre  lot.  Now,  what  could  have  become  of  the  appUT" 
ienances  to  the  wings  ?  They  would  have  vanished  by  the 
union  of  the  right  of  property  in  the  fee,  with  the  right  to 
the  easement ;  a  merger  would  have  taken  place.  Coke 
Litt.  114,  B.  Cooper  v.  Barbery  3  Taunt.  R.  99 ;  2  Black. 
Comm.  ch.  11. 

The  foundation  of  the  claim,  on  the  part  of  the  proprie- 
tors of  the  wings,  is,  that  the  grantor  once  had  the  right ; 
they  claim,  that  they  may  have  his  estates  with  the  appurte^ 
nances.  The  answer  is^  the  grantor  of  the  wings  had  the 
right,  not  as  appurtenances  to  the  wings,  but  because  he 
owned  the  centre  and  the  whole.  The  United  States  now 
have  all  his  rights  in  the  centre  lot. 

What  is  an  appurtenance  ?  It  is  something  annexed  to 
'^  another  thing  more  worthy  ^^ ;  that  is,  an  easement  estate 
less  than  the  estate  to  which  it  is  appendant  or  appurtenant. 
How  were  Francis  &  Co.,  when  owners  of  the  whole  and 
standing  on  the  piazza,  owning  and  enjoying  a  less  estate,  or  a 
less  worthy  estate,  than  when  standing  inside  the  doors  of  the 
wings  ?  Their  estates  were  equal  and  the  same,  the  fee  in 
all  the  lots,  wings  and  centre.  There  were,  then,  no  such 
things  legally  existing,  as  the  appurtenances  claimed,  and 
could  not  have  been,  when  the  whole  was  under  one  owner. 
Consequently,  when  the  estates  in  the  wings  were  leased  out, 
there  could  have  been  no  rights  in  the  grantees  to  swing  doors, 
and  rights  of  way,  unless  expressly  created  and  granted. 

A  few  familiar  examples  are  offered  to  illustrate  the  ar- 
gument. A  owns  black  acre  and  white  acre ;  he  makes  a 
gate  or  a  stile  to  pass  from  one  field  to  another.  He  conveys 
black  acre,  with  all  the  privileges  and  appurtenances.  The 
grantee  surely  cannot  say  to  the  grantor,  I  have  all  the  rights 
and  privileges,  and  enjoyments  which  you  had ;   and  one  of 
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your  enjoyments  was,  to  pass  through  the  gate,  or  over  the 
stile,  into  white  acre.  Again  ;  suppose  in  the  case  last  put 
the  owner  of  black  and  white  acre,  with  the  gate  or  stile, 
conveys  at  the  same  time,  and  by  one  deed,  black  acre  to  A, 
and  white  acre  to  B  ;  let  A  and  B  the  next  day,  the  several 
grantees,  meet  on  the  stile ;  which  of  them  shall  yield  or 
give  back  ?  Again  ;  a  man  has  a  house  and  yard,  and  behind 
them  a  garden,  which  he  is  in  the  habit  of  entering  by  a  gate 
from  his  yard.  He  conveys  the  house  and  yard  by  boundary 
lines ;  the  right  to  open  that  gate  into  the  garden  and  pass 
there,  is  not  conveyed  under  the  word  ^' appurtenances." 
Yet  the  owner  built  the  gate,  as  the  doors  to  the  wing?  were 
built,  and  used  the  garden  as  freely  as  the  owners  did  or  could 
have  used  the  piazza,  when  they  were  the  owners  of  the 
whole  estate.  Barker  v.  dark,  4  N.  H.  R.  380 ;  Chrant  v. 
ChasBy  17  Mass.  R.  442. 

The  cases,  Story  t.  Odin,  12  Mass.  R.  160 ;  Nicholas  v. 
Chamberlain^  Cro.  Jac.  R.  120 ;  Staples  v.  Hayden,  6  Mod. 
R.  4  ;  iS.  C.  2  Ld.  Raym.  R.  922,  are  clearly  distinguishable 
from  the  present. 

Great  stress  is  laid  upon  the  continued  use  of  this  indul- 
gence, as  furnishing  an  exposition  of  the  construction  of  the 
deeds.  It  is  supposed,  that  but  little  advantage  can  reasona- 
bly be  made  on  that  account.  Had  the  piazza  been  the  or- 
namental entrance  to  a  private  mansion,  those  doors  would 
not  have  been  permitted  a  moment.  But  the  building  being 
in  a  great  measure  public,  though  not  like  the  street  public 
property,  the  doors  in  the  wings  produced  no  inconvenience ; 
Dor  did  the  ingress  (o,  or  the  egress  from,  the  wings  produce 
any.  Hence  the  indulgence  has  been  permitted,  which  is 
now  contended  for  as  a  right,  and  which  as  a  right  is  resisted. 
If  there  is  any  question,  whether  the  possession  be  adverse  or 
not,  that  should  go  to  a  jury.  No  adverse  possession  is 
admitted. 
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The  argument  of  Cooker  for  the  defendant,  was  as  follows  : 
1st.  The  defendant  acquired  the  legal  right  to  use  the 
door  and  way  in  question,  by  the  express  terms  of  his  grant  in 
1811,  April  5th,  under  the  words,  '^  the  store  with  all  the  prto- 
ileges  and  appurtenances  J^  '^  Appendant  or  appurtenant  is  a 
thing  used  with,  and  related  to,  or  dependent  upon,  another 
thing,  more  worthy  in  its  nature  and  quality  than  the  thing 
whereunto  it  is  appendant."  Coke  Lit.  121,  b.  122.  If,  then, 
a  doory  and  a  privilege  of  passing  out  of  a  door,  may  be  con-  , 
sidered  a  thing  used  with,  and  related  to,  a  store,  then  the 
door  in  question  passed  by  the  express  words  of  the  grant. 
But  it  is  not  even  necessary  the  words  ^'  privileges  and  appur- 
tenances" should  be  used  to  pass  the  right  of  way,  if  it  was 
in  existence,  and  used  as  such,  at  the  time  of  the  grant,  ^^  In 
the  construction  of  a  grant,  the  Court  will  take  into  con- 
sideration the  circumstances  attending  the  transaction  and  the 
particular  situation  of  the  parties,  and  state  of  the  country, 
and  the  thing  granted^  for  the  purpose  of  ascertaining  the 
probable  intent  of  the  parties."^ 

In  Fowle  v.  Bigelow,  10  Mass.  R.  379,  the  Supreme 
Court  actually  admitted  parol  testimony  to  show  the  exis- 
tence of  a  gate  at  ih^  time  of  the  grant,  in  order  to  give  such 
a  construction  of  the  grant,  as  would  give  a  right  of  way.  See 
Leland  v.  Stone,  10  Mass.  R.  459 ;  Kent  v.  Waite,  10  Pick. 
R.  141  ;  Nicholas  v.  Chamberlain,  Cro.  Jac.  R.  121  ;  Whit* 
ney  v.  Olmstead,  lb.  284  ;  Staples  v.  Hayden,  6  Mod.  R.  4 ; 
S.  C.  2  Ld.  Raym.  R.  922;  3  Kent's  Comm.  388 ;  Grant 
V.  Chase,  17  Mass.  R.  447.  I  have,  heretofore,  endeavoured 
to  maintain  the  defendant's  right  to  the  use  of  the  door  and 
way,  upon  the  legal  effect  and  operation  of  the  express  terms 
of  his  grant. 

1  Bigelow's  Dig.  Com.  S.  5. 
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3d.  The  deCsodant  has  acquired  the  right  to  the  use  of 
said  door,  both  as  a  door  and  a  window,  under  wtiat  is  legally 
called  an  implied  gram,  or  an  implied  covenant  of  the  grantor^ 
resulting  from  the  nature  and  character  of  the  thing  granted, 
that  the  grantor  would  not  derc^ate  from  his  own  grant.  See 
Cofi^ton  V.  RichardBf  1  Bin.  R.  36-38;  Swansboro  ▼• 
Coventry f  9  Bingh.  R«  305 ;  Woolrich's  Treatise  on  the  Law 
of  Window  Lights,  60,  61,  39;  Story  v.  Odin,  12  Mass.  R* 
160;  Parker  r.  Smith,  17  Mass.  R.  415. 

3d.  The  defendant  has  acquired  a  right  to  the  use  of 
the  door  and  way  by  more  than  twenty  years^  exclusive  ea- 
joyment. 

This  Court,  in  Tyler  r.  WUkimon,  4  Mason  R.  402, 
states,  that  ^'  By  our  law,  upon  the  principles  of  public  con- 
venience, the  term  of  twenty  years  of  exclusive  enjoyment, 
has  been  held  a  conclusive  presumption  of  a  grant  or  right.'' 

The  defendant's  case  comes  precisely  within  this  princi- 
ple. The  facts  find  the  erection  of  the  block  in  1808,  and 
at  that  time  a  lease  of  the  Custom-House  to  the  United 
States,  and  an  uninterrupted  enjoyment  since.  And  iiere  I 
admit  the  enjoyment  must  be  adverse,  and  not  by  consent  or 
permission ;  but  the  facts  in  the  case  show  a  clear  adverse 
fo$9ession.  The  United  Slates  first  entered  under  their  lease, 
as  the  case  finds,  in  1808,  and  here  then  was  the  com- 
mencement of  a  'clear  advene  possession  under  an  adverse 
title  ;  and  the  case  shows  that  the  nature  of  this  possession 
has  not  been  changed  or  altered  ;  and,  if  so,  the  twenty  years 
elapsed  so  long  ago  as  the  year  1828.  If  the  use  was  by  con- 
sent, the  burden  is  on  the  plaintiff.  But  supposing  the  adverse 
possession  must  be  considered  as  commencing  on  the  12tb  of 
April,  1811,  when  our  grant  commenced  ;  we  are  still  within 
the  limited  time,  the  first  writ  being  served  on  the  8th 
of  April,  1831,  four  days  before  the  twenty  years  would  have 
elapsed. 
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Ill  order  to  afford  a  presumption  of  grant,  a9  the  law 
DOW  is,  a  use  for  twenty  full  years  is  not  now  necessary. 
Indeed,  if  it  was,  the  four  days  necessary  to  complete  the 
ttine  in  the  present  case  would  hardly  be  considered.  Bealy 
v.  ShaWy  €  East  R.  215,  is  the  leading  case,  and  the  opinion 
of  Lord  Ellenbor4wgh  is  as  follows  :  *'  I  take  it  that  twenty 
years'  exclusive  enjoyment  of  the  water  in  any  particular 
manner,  affords  a  conclusive  presumption  of  a  grant ;  but  less 
than  twenty  years  may,  or  may  not,  afford  such  presumption, 
according  as  it  is  attended  with  other  circumstances,  to  sup- 
port or  rebut  the  right."  What,  then,  are  the  circumstances 
calculated  to  support  this  right  ?  See  Haigii  v.  Morris  Aque^ 
duct  Company y  4  Wash.  Cir.  C.  R.  607  ;  Angell  on  Water* 
Courses,  p.  84,  2d  edition ;.  Bicard  v.  JVilliams,  7  Wbeatoo^ 
69.   2  Selw.  Nisi  Pri.  R.  506,  (Wheat,  edit.) 

4th.  Here  was  such  a  dedication  of  the  *^  locus  in  quo^^ 
MB  forms  a  complete  defence  to  this  action  of  trespass.  I  say, 
Mich  a  dedication,  because  it  is  now  settled  there  may  be  a 
partial  or  limited  dedication,  (Woolricb  on  the  Law  of  Ways, 
pp.  13,  33,)  which  is  a  complete  defence  to  an  action  of  tres* 
pass ;  and  it  is  sufficient  for  my  purpose  to  show  there  has 
been  a  partial  or  limited  dedication  or  license.  What  are  the 
facis  ?  The  building  was  erected  for  a  Custom^Houee  ;  hired 
and  purchased  for  the  express  purpose  of  being  dedicated  to 
that  use.  It  has  been  dedicated  by  a  use  of  near  thirty 
years.  It  has  become,  as  its  name  purports,  the  Custom- 
House  of  the  United  States,  for  aU  the  citizens  of  the  United 
States.  Indeed,  on  this  state  of  facts,  it  would  be  easy  to 
maintain  the  ground  of  a  complete  and  unlimited  dedication 
to  the  public.  In  Rex  v.  Lloyd,  1  Campb.  R.  266,  the  Court 
Bay  :  "  If  the  owner  of  soil  throws  open  a  passage,  and  neither 
floarks  by  any  visible  distinction,  that  he  means  to  preserve 
all  hi*  rights  over  it^  nor  excludes  persons  from  passing  over 
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it  by  positive  prohibition,  he  shall  be  presumed  to  have  dedi- 
cated it  to  the  public."  Same  principle  in  Roberts  v.  Karr, 
1  Campb.  R.  262,  n.  Here  we  meet  with  no  embarrassmeot, 
as  to  the  time  of  dedication  ;  it  has  now  been  used  for  near 
thirty  years,  and  it  has  even  been  held,  that  a  use  for  six 
years  was  sufficient  to  found  the  presumption  of  dedication. 
Trustees  of  Rugby  Charity  v.  Merry  weather^  11  EastR.  376  ; 
Jarvis  v.  Dean^  3  Bing.  R.  447 ;  Rex  v.  Barty  4  Campb. 
R.  16. 

Story  J.  The  question  is,  whether  the  defendant,  Apple- 
ton,  in  virtue  of  the  conveyance  to  him,  is  entitled  to  swing 
the  side-door  of  his  store  over  the  piazza  of  the  Custom- 
House,  and  to  pass  in  and  out  of  his  store  through  that  side- 
door  into  Custom-House  Street.  In  other  words,  is  he  enti- 
tled to  the  use  of  that  door  and  the  piazza,  as  a  passage  from 
and  to  Custom-House  Street  ? 

It  appears  to  me,  that  upon  principle  and  authority  he  is 
so  entitled.  The  general  rule  of  law  is,  that  when  a  house 
or  store  is  conveyed  by  the  owner  thereof,  every  thing  then 
belonging  to,  and  in  use  for,  the  house  or  store,  as  an  incident 
or  appurtenance,  passes  by  the  grant.  It  is  implied  from  the 
nature  of  the  grant,  unless  it  contains  some  restriction,  that  the 
grantee  shall  possess  the  house  in  the  manner,  and  with  the 
same  bene6cial  rights,  as  were  then  in  use  and  belonged  to 
it.  The  question  does  not  turn  upon  any  point  as  to  the  ex- 
tinguishment of  any  pre-existing  rights  by  unity  of  posses- 
sion. But  it  is  strictly  a  question,  what  passes  by  the  grant. 
Thus,  if  a  man  sells  a  mill,  which  at  the  time  has  a  particu- 
lar stream  of  water  flowing  to  it,  the  right  to  the  water  passes 
as  an  appurtenance,  although  the  grantor  was,  at  the  time  of 
the  grant,  the  owner  of  all  the  stream  above  and  below  the 
mill.  And  it  will  make  no  difference,  that  the  mill  was  once 
another  person's ;  and  that  the  adverse  right  to  use  the  stream 
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bad  been  acquired  by  the  former  owner,  and  migbt  have  been 
afterwards  extinguished  by  unity  of  possession  in  the  grantor. 
The  law  gives  a  reasonable  intendment  in  all  such  ca.-es  to 
the  grant ;  and  passes  with  the  property  all  those  easements 
and  privileges,  which  at  the  time  be'ong  to  it,  and  are  in 
use  as  appurtenances.  Mr.  Justice  Doddridge,  in  Surrey  v. 
Pigot,  (Popham  R.  166,)  put  the  very  case.  "  A  man," 
(said  be,)  '^  owns  a  mill,  and  afterwards  purchases  the  land^ 
upon  which  the  stream  goes,  which  runs  to  the  mill,  and 
afterwards  aliens  the  mill ;  the  water-course  remains."  Let 
us  take  another  case.  A  man  sells  a  dwelling-house  with  win- 
dows then  looking  into  his  own  adjacent  lands.  There  can  be 
no  doubt,  that  the  grant  carries  with  it  the  right  to  the  enjoy- 
ment of  the  light  of  those  windows;  and  that  the  grantor 
cannot,  by  building  on  his  adjacent  land,  entitle  himself  to 
obstruct  the  light,  or  close  up  the  windows.  Mr.  Justice 
Bayhj/y  in  a  very  late  case,  put  the  very  illustration.  '^  If," 
(said  he,)  '^  I  have  a  house  surrounded  by  my  land,  and  sell 
the  house,  I  sell  the  right  to  light  from  the  windows.  The 
sale  of  the  house,  as  it  stands,  gives  a  right  to  the  light  coming 
in  at  the  windows,  without  necessity  for  twenty  years'  posses- 
sion of  the  easement."^  He  also  put  another  case :  ^'  Sup- 
pose," (said  he,)  '^  the  owner  of  two  fields  sells  one,  having 
a  stream  of  water  flowing  through  it ;  can  the  vendee  stop 
that  water-course  ?  Primd  fade  no  exception  in  the  con- 
veyance could  be  presumed."^  This  is  the  converse  case  ; 
for  here  the  law  gives  a  common-sense  construction  to  the 
grant,  and  supposes,  that  each  field  has  the  appurtenances 
thereof  in  statu  quo,  notwithstanding  the  grant. 

It  has  been  very  correctly  stated  at  the  bar,  that  in  the 
construction  of  grants  the  Court  ought  to  take  into  considera- 

1  Canham  v.  F%sk,  2  Tyrwbitt  R.  155, 157.  >  Ibid. 
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tioB  ibecircuiDStanoes  atlendaiit  upon  the  transaction,  the  par- 
ticular situation  of  the  parties,  the  state  of  the  country,  and  the 
state  of  the  thing  granted,  for  the  purpose  of  ascertaining  the 
intention  of  the  parties.^  In  truth,  every  grant  of  a  thing 
naturally  and  necessarily  imports  a  grant  of  it,  as  it  actually 
exists,  unless  the  contrary  is  provided  for.  Here,  the  side- 
door  in  question  ^as  in  actual  use,  as  an  appurtenance  de 
faciOf  at  the  time  of  the  grant.  Could  the  owners  of  the 
central  building  on  the  next  day  after  have  shut  it  ?  Could 
they  have  shut  out  all  the  light  of  the  window  in  the  upper 
part  of  it  7  Could  they  have  built  down  to  Custom*House 
Street,  and  filled  up  the  piazza  ?  In  my  opinion  it  is  most 
clear,  that  they  could  not.  Their  grant  carried  by  necessary 
implication  a  right  to  the  door  and  window,  and  the  passage, 
as  it  bad  been,  and  as  it  then  was,  used.  The  case  of  JNich- 
old  T.  Chamberlain  (Cro.  Jac  R«  121)  is  in  poiitf.  So  b 
the  case  of  Staples  v.  Hayden^  (6  Mod.  R.  1,  4,)  notwith* 
standing  the  criticism,  which  has  been  passed  upon  it  at  tbe 
bar.  There,  the  third  point  decided  by  the  Court  was,  that 
^^  If  one  be  seised  of  Blackacre  and  Whiteacre,  and  use  a 
way  over  Whiteacre  from  Blackacre  to  a  mill,  river,  be, 
and  he  grant  Blackacre  to  B,  with  all  the  ways,  easements, 
&c.,  the  grantee  shall  have  the  same  convenieocy  that  tbe 
grantor  had,  while  he  had  Blackacre."  The  report  of  the 
same  case,  in  2  Ld.  Raym.  R.  922,  is  quite  imperfect,  and 
far  less  satisfactory.  And  Mr.  Chancellor  £en/,  in  his 
learned  Commentaries,  fully  sustains  the  doctrine  b  6  Mod* 
R.4.« 

It  is  observable,  that  in  this  case  reliance  b  placed  on  tbe 
language  of  the  grant,  "  with  all  the  ways,"  &c.    But  thfa  b 


1  Bi^ow's  Dig.,  Conveyance,  S.  p.  211. 

s  3  Kent's  Comm.,  Lect  5 1,  p.  430,  (2d  edition.) 
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wholly  UDoecessary  ;  for  whatever  are  properly  incideDts  and 
appurtenances  of  the  grant  will  pass  without  the  word  "  ap- 
purtenances," by  mere  operation  of  law.  So,  it  is  laid  down 
by  Lord  Coke  in  Co.  Litt.  307.  The  same  doctrine  is  af- 
firmed by  Lford  Chief  Baron  Camyns;^  and  it  has  been  fully 
supported  by  the  Supreme  Court  of  Massachusetts  in  a  very 
recent  case.^ 

The  doctrine  of  the  same  Court  also  in  the  cases  of  Grant 
r.  Chasey  (17  Mass.  R.  443,  447,  44S,)  and  Story  v.  Odm^ 
(12  Mass.  R.  157,)  especially  the  latter,  appears  to  me  fully 
to  support  my  present  opinion.  The  question  is  not  indeed 
new  to  me ;  for  [  had  occasion  in  the  case  of  Hazard  t. 
Robinsony  (3  Mason  R.  272,)  to  examine  the  subject  at 
large.  I  adhere  to  the  doctrine  stated  in  that  opinion,  which 
eoTers  the  whole  ground  of  the  present  question. 

If  there  had  been  any  doubt  upon  the  conveyance,  which 
I  think  there  is  not,  the  subsequent  usage  would,  in  my  judg- 
ment, be  conclusive,  as  to  the  construction  put  upon  the  con- 
veyance by  all  the  parties  in  interest. 

My  opinion,  therefore,  is,  that  judgment  upon  the  state* 
ment  of  facts  ought  to  be  for  the  defendant. 

1  Comyna'  Dig.,  Grant,  E.  11. 
9  Kent  v.  WaUty  10  Pick.  R.  138. 
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William  Briggs,  in  EaniTY,  v.  Arthur  French. 

In  a  caBe  of  assarted  fraud,  or  constructive  trust,  created  by  operation  of  law,  the 
Jurisdiction  of  a  Court  of  Equity  is  sostaioable,  where  the  person  can  be  foaiid» 
a]iboagfa  the  lands  to  be  affected  by  the  decree  are  not  within  the  Jorisdiction  of 
the  Court. 

A  Court  of  Equity  has  jurisdiction  in  a  case,  where  relief  is  son^t  against  a  medi- 
tated frand^  which  throws  a  cloud  over  the  title  of  a  party. 

Bill  id  Equity.  The  bill  set  out  a  fraudulent  attacbment 
and  levy  of  the  defendant,  by  a  contrivance  with  his  debtor, 
upon  land  sold  by  the  latter  to  the  plaintiff,  situate  in  New 
Hampshire,  before  the  deed  of  conveyance  to  the  plaintiff  was 
recorded,  and  charged  the  defendant  with  full  notice  of  all  the 
facts.  The  bi  1  prayed,  that  the  defendant  may  by  injunction 
be  restrained  from  selling  or  conveying  the  land  ;  that  the  levy 
may  be  declared  fraudulent ;  that  the  defendant  may  release 
bis  claim  with  warranty  against  all  acts  done  by  him  ;  and  that 
the  plaintiff  may  be  quieted  in  his  present  possession  of  the 
premises.  Demurrer  to  the  bill  for  want  of  equity,  '^  be- 
cause the  complainant  had  not  by  his  bill  made  out  such  a 
case,  as  entitled  him,  in  this  Court  of  Equity,  to  any  discov- 
ery or  relief." 

The  demurrer,  being  set  down  for  argument,  was  argued 
by  Fletcher  for  the  defendant ;  and  J.  Mason,  in  reply,  was 
stopped  by  the  Court. 

Stort  J.  I  am  very  clear,  that  the  demurrer  must  be 
overruled.  This  is  a  case  of  relief  sought  against  a  meditated 
fraud  to  the  injury  of  the  plaintiff,  which  throws  a  cloud  over 
his  title,  and  which  he  has  a  right  to  have  removed. 

It  is  objected,  in  the  first  place,  that  the  suit  is  purely  local, 
and  can  be  properly  brought  only  in  New  Hampshire,  where 
the  land  lies.  And  the  case  of  Massie  v.  Watis^  (6  Crancb 
R.  148,  158,)   is  relied  on  in  support  of  <he  objection.     I 
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subscribe  entirely  to  the  doctrine  there  stated  by  Mr.  Chief 
Justice  Marshall.  ^^  Was  this  cause,  therefore,"  (said  he,) 
<<to  be  considered  as  involving  a  naked  question  of  title,  bo., 
the  jurisdiction,  &c.  would  not  be  sustained.  But  where  the 
question  changes  its  character ;  where  the  defendant  in  the 
original  action  is  liable  to  the  plaintiff,  either  in  consequence 
of  contract,  or  as  trustee,  or  as  the  holder  of  a  legal  title,  ac'^ 
quired  by  any  species  oi  mala  fides  practised  on  the  plaintiff) 
the  principles  of  a  Court  of  Equity  give  the  court  jurisdiction, 
wherever  the  person  may  be  found.  And  the  circumstance, 
that  a  question  of  title  may  be  involved  in  the  inquiry,  and 
may  even  constitute  the  essential  point,  on  which  the  case 
depends,  does  not  seem  sufficient  to  arrest  the  jurisdiction.'* 
And  he  afterwards  added  :  '^  This  Court  is  of  opinion,  thjat 
in  a  case  of  fraud,  of  trust,  or  of  contract,  the  jurisdiction  of 
^  Court  of  Chancery  is  sustainable,  wherever  the  persoq 
be  found,  although  lands,  not  within  the  jurisdiction  of  that 
Court,  may  be  affected  by  the  decree."  Now,  the  present 
case  falls  precisely  within  one  of  the  cases  here  stated.  It  is 
a  case  of  asserted  fraud,  or  of  a  constructive  trust  created  bv 
operation  of  law. 

Then  it  is  objected,  in  the  next  place,  that  the  bill  asserts, 
that  the  title  of  the  defendant  being  fraudulent  is  ipso  facto 
void ;  and  therefore  his  remedy  is  at  law ;  and  he  has  no 
staqding  in  a  Court  of  Equity.  But  a  Court  of  Equity  has 
a  clear  concurrent  jurisdiction  with  courts  of  law  in  cases  of 
fraud.  Besides  ;  here  the  bill  goes  for  a  discovery,  and  oth^r 
equitable  relief,  which  cannot  be  obtained  by  a  suit  at  law. 
The  plaintiff  is  in  possession,  and  cannot  sue  at  law.  His 
only  remedy  is  in  Equity.  He  seeks  to  remove  out  of 
his  way  a  title,  fraudulent  in  its  nature,  which  obstructs  his 
own  title  ;  and  be  seeks  a'declaratjon  from  the  Court,  that  {t 
is  fraudulent ;  and  that  the  fraudulent  party  shall  execute  i^ 

VOL.  VI,  64 
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release.  There  doubtless  are  cases,  where  a  Court  of  Equity 
will  dismiss  the  bill,  and  leave  the  plaintiff  to  his  rem- 
edy at  law,  when  the  title  of  the  defendant  is  Toid  at  law. 
And  the  very  case  of  Welby  v.  The  Duke  of  Rutland^ 
(2  Bro.  Pari.  Cas.  39,)  which  is  cited  by  the  defendant, 
shows,  that  there  are  exceptions  to  the  rule.  In  the  case  of 
Hamilton  t.  CummingSj  (1  Johns.  Ch.  R.  517,)  Mr.  Chan- 
cellor Kent  thought,  that  an  instrument  void  in  itself  might 
yet  properly  be  decreed  to  be  delivered  up  by  a  Court  of 
Chancery,  as  an  instrument  injurious  to  the  party.  In  Petr- 
tol  V.  Elliot  J  (6  Peters  R.  95,)  the  subject  was  a  good  deal 
considered  in  the  Supreme  Court  of  the  United  States ;  and 
the  result  certainly  was  in  favor  of  the  jurisdiction,  where 
the  title  had  not  been  declared  void,  and  was  not  void  on  the 
face  of  the  instrument.  The  doctrine  applies  directly  to  the 
present  case.     The  demurrer  is  therefore  overruled. 


JosiAH  Wood,  Jb«,  in  Eq,uitt, 
Samuel  H.  Mann  and  others. 

Where  a  bill  io  Eqoity  was  broughl  to  set  aside  a  ceoveyance  asserted  to  kave  been 
procured  by  fraud,  and  one  of  the  defendaau  pleaded,  thai  be  was  a  homA  Jidit 
purchaser  under  the  grantee  of  parcel  of  the  premises,  without  notice  of  the  as- 
serted fraud,  and  that  he  had  paid  a  part  of  the  consideration  monej,  and  that  tba 
residue  was  secured  by  mortgage ;  Hdi^  that  this  plea  furoialied  do  bap  to  the 
bill ;  that  it  should  have  averred,  that  the  whole  consideration  of  the  porchase  had 
been  paid  before  notice  of  the  plaintiff's  title. 

Hie  above  plea  overruled  absolutelyi  and  the  party  ordered  to  answer  generally. 

A  honA  fide  purchaser,  for  a  valuable  consideration,  and  without  notice,  under  a 
fraudulent  grantee,  would  hold  the  estate  at  law  against  the  original  grantor. 

Q^teryj  whether  a  bond  fide  purchase,  for  a  valuable  consideration,  without  notice,  is 
a  good  bar  in  Equity  to  a  legal  title  asserted)  as  it  is  to  an  equitable  title. 

The  following  was  the  denial  in  the  plea  of  the  notice  of  the  fraud  asserted  in  the 
bill ;  namely,  '<  that  ibis  defendant  bad  no  notice  whatever  of  any  title,  claim,  or 
demand  of  the  oomplaiuant,  or  of  any  other  perMO,  to  or  in  the  lauds  so  purehatad 
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by  Ibis  defendant,  u  aforesaid,  which  woold  affect  the  same,  or  any  of  ihem,  or 
any  part  thereof."  Held,  that  this  is  a^umenlative  and  insufficient.  It  should 
expressly  and  in  terms  deny,  by  proper  averments,  notice  of  the  fraud  charged  in 
thabiU. 
The  bill  charged  notice  of  the  asserted  fraud  against  one  of  the  defendants,  in  gene- 
ral terms,  to  wit,  *'  that  the  defendant  then  and  there  well  knowing  ail  and  singu- 
lar the  premises,*'  &c.  Held^  that  the  bill  should  he  amended  so  as  to  charge  the 
noUce  mora  directly. 

Dili,  in  Equity  to  set  aside  a  certain  conveyance,  made  by 
the  plaintiff  to  one  John  R.  Adams,  (a  defendant,)  asserted 
to  have  been  procured  by  fraud  and  imposition  upon  the 
plaintiff.  The  bill  averred,  that  EHisha  Fuller,  one  of  the 
defendants,  bad  notice  of  the  alleged  fraud  and  imposition, 
in  the  following  terms ;  namely,  ^*  the  said  Fuller  then  and 
there  toell  knowing  all  and  singular  the  premises^  and  combin'' 
ing  and  confederating  as  aforesaid,  the  nominal  consideration 
of  the  said  deed,  being  stated  to  be  forty  thousand  dollars ; 
but  what  consideration,-  or  whether  any  consideration,  was 
paid  therefor  by  the  said  Fuller,  your  orator  knows  not  ;  and 
the  said  Fuller  combining  and  confederating  as  aforesaid, 
well  knowing  all  the  premises"  ficc.  Fuller  pleaded,  that  be 
was  a  bona  fide  purchaser  under  Mann  of  parcel  of  the  prem* 
ises,  without  notice  of  the  asserted  fraud  or  imposition ; 
that  he  had  paid  a  part  of  the  consideration  money,  and  that 
the  residue  was  secured  by  a  mortgage.  Upon  motion  of  the 
plaintiff,  the  plea  was  set  down  for  argument,  as  to  its  valid- 
ity in  matter  as  well  as  in  form ;  and  the  questions  were  ar- 
gued by  Rand  for  the  plaintiff,  and  by  Washburn  for  the  de- 
fendant. Fuller. 

Stort  J.  The  first  question  made  at  the  bar  is,  whether, 
if  the  plaintiff  asserts  a  legal  title,  the  plea  of  a  bona  fide 
purchase  for  a  valuable  consideration,  without  notice,  is  a 
good  bar  in  equity  to  a  bill,  like  the  present,  which  is  for  dis- 
covery and  relief.     Without  doubt,  a  plea  to  the  whole  bill. 
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which  is  bad  in  part,  and  good  in  part,  may  be  allowed  to  the 
extent,  to  which  it  is  good  ;  and  overruled  as  to  the  residue. 
It  may  be  good  as  to  the  discovery,  and  bad  as  to  the  relief.^ 
Upon  the  question,  whether  a  bona  fide  purchase  for  a  valua*^ 
ble  consideration,  without  notice>  is  a  good  plea  in  bar  to  a 
legal  title  asserted,  as  it  certainly  is  to  an  equitable  title, 
there  is  considerable  contrariety  in  the  authorities.  Lord 
Nottingham  is  reported,  in  the  case  of  Burlase  V.  Cooke^ 
(^  Freemad  R.  24,)  to  have  held  the  plea  to  be  a  good  bar. 
But  he  is  said,  in  the  subsequent  cftse  of  Rogers  y.  Seak^ 
(2  Freeman  R.  84,)  to  have  changed  his  opinion.  Both 
these  cases,  however,  are>  as  Mr.  Sugden  has  well  observed) 
very  ill  reported.*  In  Parker  v.  Blythmercy  (2  Eq.  Abridg; 
G.  p.  79 ;  iS.  C.  Free.  Ch.  58,)  the  Master  of  the  Rolls  held 
the  plea  good.  Afterwards,  in  WiUianu  V.  Lamhe,  (3  Brown 
Ch.  R.  264,)  Lord  TTiurhw  held  the  plea  bad  to  a  bill  for 
disco vtsry  and  relief.  And  in  the  later  case  of  Jerrard  r. 
Saunders  (2  Yes.  Jr.  R.  453)  Lord  Loughborough  held  the 
plea  good,  adhering  to,  and  approving,  the  doctrine  of  Lord 
Nottingham  in  the  case  of  Bassett  v.  Nesworthy  (Finch  R. 
102).  The  elementary  Writers,  too,  on  this  subject  are  as  ill 
agreed,  as  to  the  result  of  the  authorities;  Mr.  Sttgden  adopt- 
ing one  view,  and  Mr.  Belt  and  Mr.  Beames  another.^  Mr. 
Chancellor  Kent  has  come  to  the  conclusion,  that  the  rule  in 
£ngland  is  according  to  the  decision  of  Lord  Thurlow.^  If 
il  were  material  to  decide  this  point  in  the  present  case,  I 

1  See  Cooper  Eq.  Plead.  23a    Mitf.   Plead.,  (4th  edit,  by  Jeremy,) 
pp.  *^,  395. 
*  Sugden  on  Vendors,  7^{7lh  edition.) 

3  Sugden  on  Vendors,  763,  763,  (7th  edition.)    Belt's  note  to3  Brown» 
Cb.  R.  26a    Beames'  Plead,  in  Equity,  234, 245. 

4  Methodist  Episcopal  Church  v.  Jaques,  J  Jebns.  Ch.  R.  74. 
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sbould  take  more  time  to  consider  it.  It  appears  to  me,  that 
some  of  the  cases  admit  of  distinctions,  which  may  reconcile 
tfaem.  There  may  be  good  ground  to  refuse  a  discovery 
against  such  a  purchaser,  when  the  bill  might  be  maintaina«» 
bl«  for  reliefv  And  there  may  also  be  good  ground  not  to 
interfere  with  such  a  purchaser,  so  far  as  to  take  from  him 
any  paramount  legal  title,  which  he  has  honestly  obtained  ; 
and  yet,  when  that  title  is  not  paramount  to  the  legal  title 
of  the  plaintiff,  to  give  him  full  relief.  The  case  of  dower 
before  Lord  Thurlow  may  stand  upon  this  distinction ;  and 
perhaps  others.  But  it  is,  in  my  judgment,  wholly  unneces- 
sary to  decide  the  point ;  and  therefore  I  leave  it  for  farther 
c<Hisideration.' 

The  groundwork  of  the  argument  here  fails ;  for  it  is  not  true> 
tfaat  the  plaintifftloes  assert  a  title  strictly  legal  in  all  aspects 
of  the  case.  The  argument  insists,  that  the  conveyance  of 
tbe  plaintiff  to  Adams  was  a  mere  nullity;  not  voidable,  but 
utterly  void.  But,  however  it  may  be  treated  as  between 
the  original  parties,  in  a  loose  and  general  sense,  as  a  nullity, 
It  is  not  so  in  fact,  or  in  law.  The  title  was  voidable  for  the 
fraud;  and  not  void.  A  bona  fide  purchaser,  for  a  valuable 
consideration,  and  without  notice,  under  the  fraudulent  gran- 
tee, would  hold  tire  estate  at  law  against  the  original  grantor. 
That  doctrine  has  been  repeatedly  affirmed  by  this  <>ourt ; 
and  particularly  in  the  case  of  Bean  v.  Smithy  (2  Mason  R. 
dS52,  278,  &c.)  It  has  more  recently  been  fully  sanctioned 
by  the  Supreme  Court  of  Massachusetts  in  Somts  v.  Brewer^ 
(0  Pick.  R.  184.)  So  that,  according  to  the  well-established 
doctrine  in  this  Commonwealth,  the  deed  of  the  plaintiff  to 


1  See  Randiffe  v.  Parkyna,  G  Dow  R.  149,  290.      Walwyn  v.  Iree, 
9  Yes.  24.    Strode  v.  Btackmore^  3  Yes.  R.  211. 
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Adams  caoDOt  be  treated  as  utterly  void,  but  as  voidable 
only.^ 

Resort,  then,  is  now  had  to  a  Court  of  Equity,  not  to  en-* 
ibrce  a  legal  title,  but  to  obtain  a  declaration,  that  the  origin- 
al deed  was  fraudulently  obtained,  and  of  course  to  procure 
from  the  defendant.  Fuller,  a  re-conveyance,  if  he  purchased 
with  notice,  as  the  bill  asserts  in  general  terms  that  he  did. 
The  plaintiff  asks  for  a  discovery,  which  itself  is  equitable 
relief,  for  the  purpose  of  having  a  surrender  of  the  asserted 
fraudulent  titles  of  the  defendants,  which  is  also  equitable 
relief.  Whatever,  then,  may  be  the  case,  as  to  a  purely 
legal  tide  asserted  in  a  Court  of  Equity,  it  does  not  strike 
me,  that  this  can  be  treated  as  a  case  of  that  sort  upon  the 
actual  structure  of  the  bill  and  plea. 

But  it  is  very  clear,  that  the  plea  furnishes  no  bar  to  the 
bill.  In  order  to  make  it  a  good  bar,  it  is  necessary,  that  it 
should  aver,  that  the  whole  consideration  of  the  purchase  had 
been  paid  before  notice  of  the  plaintiff's  title.  Now,  the 
plea  admits,  that  part  of  the  purchase  money  has  been  paid, 
and  that  the  residue  is  unpaid.  It  is  plain,  then,  upon  the 
unshaken  doctrine  of  the  authorities,  that  the  plea  is  bad. 
Lord  Redesdale  has  laid  down  this  doctrine  in  full  and  exact 
terms  in  his  excellent  work  on  Pleadings  in  Equity.  Speak« 
ing  upon  the  subject  of  a  plea  of  this  sort  by  a  purchaser,  he 
says :  *'  It  (the  plea)  must  aver  the  consideration  and  actual 
payment  of  it ;  a  consideration  secured  to  be  paid  is  not  suf- 
ficient.'" ^  And  he  is  fully  borne  out  by  authority.  Harding-' 
kam  V.  NiekolU  (3  Atk.  304)  is  directly  in  point ;  and  indeed 

1  See  Bickei  v.  Sahoay,  2  Barn.  &  Aid.  R.  360.  FUtckar  v.  Pedfe, 
6  Cranch  R.  133. 

3  Mitford*8  Pleadings,  4th  edition,  by  Jeremy,  p.  275.  Cooper's  £q. 
Pleadings,  282. 
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the  doctrine  has  passed  iDto  a  common  axiom  of  equitable 
jurisprudence.^  Therefore  I  have  no  doubt,  that  the  plea 
must  be  overruled.  And  the  only  question,  then,  will  be, 
whether  it  should  be  overruled  generally,  or  should  be  perr 
mitted  to  stand  for  an  answer,  with  liberty  to  the  plaintiff  to 
except ;  for  without  such  liberty,  it  would  be  establishing  it 
as  a  good  answer ;  ^  or  whether  the  benefit  thereof  should  be 
reserved  to  the  hearing  of  the  cause,  to  avail,  quantum  valer$ 
possit  Lord  Redesdale  has  fully  stated  the  appropriate 
effect  of  each  of  these  courses  :  *^  If,"  (says  he,)  "  upon  ar- 
gument the  benefit  of  a  plea  is  saved  to  the  hearing,  it  is  con* 
sidered,  that,  so  far  as  appears  to  the  Court,  it  may  be  a 
defence ;  but  that  there  may  be  matter  disclosed  in  the  evi- 
dence, which  would  avoid  it,  supposing  the  matter  pleaded 
to  be  strictly  true ;  and  the  Court,  therefore,  will  not  pre- 
clude the  question.  Where  a  plea  is  ordered  to  stand  for  an 
answer,  it  is  merely  determined,  that  it  contains  matter,  which 
may  be  a  defence,  or  part  of  a  defence ;  but  that  it  is  not  a 
full  defence ;  or  it  has  been  informally  offered  by  way  of 
plea ;  or  it  has  not  been  properly  supported  by  answers,  so 
that  the  truth  of  it  is  doubtful."  ^  The  same  doctrine  was 
held  by  Mr.  Chancellor  Walworth  in  Orcutt  v.  Ormet, 
(3  Paige  R.  459.) 

It  appears  to  me,  that  the  proper-course  in  the  present  case 
18,  to  overrule  the  plea  absolutely,  and  to  order  the  party  to 
answer  generally  ;  in  which  case  he  may  insist  upon  the  same 

t  Harrison  v.  SouUicotef  1  Atk.  R.  538.  Story  v.  Lord  FFindsor^ 
2  Atk.  630.  JeweU  v.  Palmer,  7  Johns.  Ch.  R.  65.  Womdey  v.  fFormUy, 
8  Wheat.  R.  449. 

9  Maitland  v.  mison,  3  Atk.  R.  813.  StUon  v.  Lewen,  3  P.  W.  R. 
239. 

'  Mitford's  Pleadings  in  Eq.  p.  303,  4th  edition,  by  Jeremy.  See  also 
1  Turner  dt  Yen.  Pr.  p.  826,  (6th  edition.) 
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matters  of  defence  by  way  of  answer,  and  have  the  full  bene- 
fit of  them.     The  matter  of  the  plea  does  not  furnish  a  com<» 
plete  bar  to  the  bill ;   for  even  if  the  title  in  the  defendant. 
Fuller,  is  unimpeachable,  because  he  had  no  notice  of  the 
fraud  or  imposition  ;   still,  as  the  whole  purchase  money  has 
not  been  paid,  the  plaintiff  may  be  entitled  to  relief  to  the 
extent  of  the  unpaid  purchase  money.    It  is  unnecessary  now 
to  decide,  whether,  if  the  defendant  stands  in  the  predica<- 
ment  of  a  bond  fide  purchaser  without  notice,  having  paid 
part  of  the  purchase  money,  the  deed  to  him  can  be  set 
wholly  aside,  or  set  aside  pro  tanto  ;  or  whether  the  remedy 
of  the  plaintiff  against  him  is  to  have  the  residue  of  the  pur^ 
chase  money  paid  over  to  him,  if,  upon  the  full  hearing  of  the 
cause,  the  plaintiff  establishes  the  ease,  as  put  forth  in  his  bill. 
The  other  parties  have  an  interest  in  the  decision  of  these 
points  ;  and  therefore  they  should  he  reserved  to  the  hearing. 
But  what  is  with    me    decisive  for    overruling  the    plea 
is,  that  it  does  not  expressly  and  in  terms  deny,  by  proper 
averments,   notice  of  the   fraud   and  imposition,  which   are 
charged  in  the  bill,  and  of  which,  (though  in  a  very  loose 
and  inartificial  manner,)  the  defendant.  Fuller,  is  charged  by 
the  bill  as  having  notice.     It  is  clear,  by  the  authorities,  that 
it  is  not  sufficient  to  deny  generally  notice  of  such  facts,  so 
charged,  in  the  answer  in  support  of  the  plea ;  but  the  answer 
must  deny  them  specially  and  particularly,  as  charged  in  the 
bill.     This  was  the  decision  of  Lord  Hardwicke  in  Redford  v. 
WUson,  (3  Atk.  R.  815,)  and  it  has  been  constantly  adhered 
to,  as  undoubted  law.^    It  is  true,  that  the  plea  need  not  be 

■       -  m  — ■> 

1  See  Mitford  on  Plead.,  p,  276,  (4th  edition,  by  Jeremy.)  Cooper'a  Eq. 
Plead.,  p.  283,  [233,  239.]  Beames's  PJead.  in  £q.,  p.  247.  Jarard  v, 
Saunders,  2  Ves.  Jr.  R.  187.  5.  C.  4  Brown  Cb.  R.  322.  Senkouat  v. 
£arly  2  Ves.  R.  450.  Willis's  Plead,  in  Eq.,  p.  568,  note.  Sugden  oi\ 
Vendors,  p.  761 ,  (7lb  edition.)    RcaicUffv.  Parkyns,  6  Dow  R.  230. 
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SO  particular  as  the  answer  in  support  of  it.  But  still  it  must 
generally  by  proper  averments  deny  notice  of  the  fraud  and 
imposition,  otherwise  the  fact  of  fraud  and  imposition  will  not 
be  in  issue.^  The  case  of  Pennington  v.  Beachey  (2  Sim.  & 
Stuart  R.  282)  fully  supports  this  distinction.  The  Vice- 
chancellor  on  that  occasion  said :  ^*  It  is  not  the  office  of  a- 
plea  to  deny  particular  facts,  even  if  such  particular  facts  are 
charged."  At  the  same  time  he  held,  that  there  must  be  a 
general  denial  of  notice  in  the  plea,  and  special  denial  of  the 
particular  facts  in  the  answer  in  suppprt  of  the  plea.  But  I 
think  the  averment  of  the  plea,  in  this  case,  is  too  argumen- 
tative, and  not  sufficiently  pointed.  It  is,  "  that  this  defen- 
dant had  no  notice  whatever  of  any  title,  claim,  or  demand 
of  the  complainant,  or  of  any  other  person^  to  or  in  the  lands 
so  purchased  by  this  defendant,  as  aforesaid,  which  would 
afiect  the  same  or  any  of  them,  or  any  part  thereof."  Now 
this  is  no  denial  of  notice  of  the  asserted  fraud  and  im- 
position ;  but  it  is  merely  arguendoy  that  he  had  no  notice  of 
any  title,  &c.,  in  the  lands,  which  could  affect  the  same. 
How  can  the  Court  say,  until  it  knows,  what  facts  he  had 
Botiee  of,  whether  they  would  affect  the  title  or  not  ?  The 
averment  contains  a  denial  of  matters  of  law,  and  not  of  mat- 
ters of  fact.^ 

I  have  the  less  hesitation  in  overruling  the  plea  absolutely 
on  this  account,  because  if  it  were  permitted  to  stand  for  an 
»9swer  with  liberty  to  except,  it  would  be  defective,  and  * 
upon  exceptions  must  be  amended.     And   no  difficulty   will 

1 1bid. 

s  See  Cooper's  Eq.  Plead.,  p.  283.  Mitford's  Eq.  Plead.,  pp.  286,  387, 
(4tfa  edition,  by  Jeremy.)  Jerrard  v.  Saunder8,%\eB»  Jr.  R.  187.  jS.  C, 
4  Brown  Cb.  R.  322.    Cktridge  v.  Hoarty  14  Yes.  R.  59,  6Q. 
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occur  in  stating  fully,  by  way  of  answer,  all  the  matters, 
which  may  establish  the  defence.  At  the  same  time  I  am 
satbfied,  that  the  bill  requires  amendment,  so  as  to  charge  the 
notice  more  directly ;  and  the  answer  should  meet  the  allega- 
tions more  distinctly. 

Pka  overruled. 


John  Cbosbt,  Jr. 

V. 

Philip  P.  Folger  and  others. 

In  a  cue  of  tort,  leTeral  costs  of  travel,  attendance,  and  attoraey't  fees  win  be  al- 
lowed to  several  defendants,  whether  the  pleadings  are  joint  or  several. 

The  action  was  trover  against  four  persons.  No  pleas  were 
filed  until  October  Term,  1833  ;  no  motion  or  call  was  made 
by  the  plaintiffi  for  pleas  ;  and  no  objection  was  made  to  the 
pleas,  when  filed  by  the  plaintifis. 

The  cause  proceeded  to  the  Jury,  and  the  plaintiffis  went 
through  their  side  of  the  cause.  The  defendants  stated  their 
case,  and  put  in  some  of  their  evidence,  when  the  Court  in- 
timated an  opinion  against  the  pluntifi!s,  and  they  became 
nonsuit. 

The  defendants  now  moved  for  several  costs  of  travel,  and 
attendance,  and  attorney's  fees.  They  claimed  them  under 
the  authority  of  a  case  decided  in  Massachusetts,  {Maum 
V.  Waite,  1  Pick.  R.  452,}  which  they  thought  settled  this 
case. 

The  plaintiff's  Counsel  objected  to  the  allowance  of  seve- 
ral costs  at  all ;  and  at  least,  they  said,  they  could  not  be  al- 
lowed before  the  pleas  were  actually  filed. 
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The  Court,  upon  the  authority  of  Mason  v.  Wakey 
(1  Pick.  R.  452,)  directed  several  costs  to  be  allowed  to  the 
defendants.  Thej  thought  it  made  no  difference  in  a  case 
of  tort,  whether  the  pleadings  were  joint  or  several,  as  to 
costs.^ 

Hubbard  and  Webster  for  plaintiff. 

C  P.  Curtis  for  defendants. 

1  See  Brwm  v.  Steams^  13  Mass.  R.  53a 
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5  ^^'  JOSEPH  STORY,  Associate  Jiisdce  of  Om  Sapreme  Court. 
siFoac  i  Hon.  ASHUR  WARE,  District  Judge. 


The  Schooner  Ntmph,  Bibbord  Claimant. 

Since  the  Act  of  1828,  ch.  109,  the  mackerel  fishery  cannot  be  lawfdly  carried  on 
under  a  license  for  the  cod  fishery,  in  porsuance  of  the  Act  of  179S,  ch.  52,  §  S2. 

BembU,  that  before  the  Act  of  1828  it  could  not  be  carried  on  under  such  a 
license,  unless  so  far  as  it  was  an  mcident  to  the  cod  fishery ;  as,  Ibr  instance,  for 
bait,  or  provisions  for  the  crew. 

The  cod  fishery  is  a  trade  within  the  true  intent  and  meaning  of  the  32d  section  of 
the  Act  of  1793,  ch.  62.  So  is  the  mackerel  fishery.  *'  Trade  "  in  the  Act  is 
used  as  equivalent  to  occupation,  employment,  or  business,  for  gain  or  profit. 

JLhis  was  the  case  of  a  libel  of  seizure  against  the  Nymph, 
a  vessel  licensed  for  the  cod  fisheries.  And  the  charges  were  : 
(1st.)  That  during  the  continuance  of  the  license  the  schoon- 
er was  etaployed  in  a  trade  other  than  that,  for  which  she  was 
licensed,  contrary  to  the  3  2d  section  of  the  Coasting  Act  of 
1793,  ch.  52,  (8) ;  (2d.)  That  during  the  same  period  she 
proceeded  on  a  foreign  voyage,  without  first  giving  up  her 
enrolment  and   license,  contrary  to  the  8th  section  of  the 
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same  Act.  The  District  Court  pronounced  a  decree  of  ac- 
quittal upon  the  facts;  and  from  that  decree  the  United 
States  appealed  to  this  Court. 

The  cause  was  argued  at  this  term  by  Anderson,  District 
Attorney,  for  the  United  States,  and  by  C.  S.  Daveis  for  the 
claimant. 

Stort  J.  There  are  in  this  case  two  points ;  one  of  law, 
upon  which,  having  been  fully  argued,  the  Court  will  now 
pronounce  its  opinion  ;  and  the  other  of  fact,  which  will  be 
open  for  argument  at  a  future  term,  if  in  the  mean  time  the 
cause  is  not  otherwise  disposed  of.  The  schooner  was  duly 
licensed  in  October,  1832,  to  be  employed  in  the  cod  fishery, 
pursuant  to  the  Coasting  and  Fishery  Act  of  1793,  ch.  52. 
And  the  allegation  made  at  the  bar  is,  that  she  was  during  the 
existence  of  that  license  employed  in  the  mackerel  fishery, 
which,  it  is  contended,  is  a  trade  other  than  that  for  which 
she  was  licensed  ;  and  consequently,  that  she  is' subjected  to 
forfeiture  under  the  32d  section  of  the  Act.  Assuming,  that 
she  was  so  employed  in  the  mackerel  fishery,  it  is  contended  ; 
first,  that  the  mackerel  fishery  is  not  a  trade  within  the 
meaning  of  the  32d  section  of  the  Act ;  and,  secondly,  that 
if  it  be,  still  the  license  for  the  cod  fishery  includes  the  right 
to  be  employed  in  the  mackerel  fishery. 

The  32d  section  declares,  that  if  any  licensed  ship  or  ves- 
sel ^'  shall  be  employed  in  any  other  trade  than  that,  fqr 
which  she  is  licensed,"  she,  with  her  tackle,  be.  shall  be  for- 
feited. And  the  first  question  is,  in  what  sense  the  word 
'Urade"  is  used  in  this  section.  The  argument  for  the 
claimant  insists,  that  ^^  trade ''  is  here  used  in  its  most  restric- 
tive sense,  and  as  equivalent  to  traffic  in  goods,  or  buying  and 
selling  in  commerce  or  exchange.  But  I  am  clearly  of  opin- 
ion, that  such  is  not  the  true  sense  of  the  word,  as  used  in  the 
32d  section.     In  the  first  place,  the  word  "trade"  is  often 
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and^  indeed,  generally  used  in  a  broader  sense,  as  equivalent 
to  occupation,  employment,  or  business,  whether  manual  or 
mercantile. .  Wherever  any  occupation,  employment,  or  busi- 
ness is  carried  on  for  the  purpose  of  profit,  or  gain,  or  a  liveli- 
hood, not  in  the  liberal  arts  or  in  the  learned  professions,  it  is 
constantly  called  a  trade.  Thus,  we  constantly  speak  of  the 
art,  mystery,  or  trade  of  a  housewright,  a  shipwright,  a  tailor, 
a  blacksmith,  and  a  shoe-maker,  though  some  of  these  may  be, 
and  sometimes  are,  carried  on  without  buying  or  selling  goods. 
It  is  in  this  extended  sense,  that  the  word  was  understood  in 
construing  this  very  section  by  the  Circuit  Court  in  the  case 
of  The  Boat  Eliza,  (2  Gall.  R.  4,  9,)  and  by  the  Supreme 
Court  in  the  case  of  Hie  Sloop  Active^  (7  Cranch  R.  100, 
106.)  In  neither  of  these  cases  was  the  vessel  employed  in 
traffic  in  the  strictest  sense ;  but  merely  in  the  transportation 
of  merchandise  on  freight,  or  for  hire.^  But  the  Act  itself 
furnishes  abundant  proof,  that  ^' trade"  in  the  32d  section  is 
used  in  the  more  enlarged  sense  already  alluded  to ;  and  in- 
deed this  is  the  only  sense,  which  will  satisfy  the  requisitions 
of  the  Act.  We  are  not  to  enlarge  penal  Statutes  by  impli- 
cation, so  as  to  cover  cases  within  the  same  mischiefs,  though 
not  within  the  words.  But,  on  the  other  hand,  we  are  to  as- 
certain the  true  legislative  sense  of  the  words  used ;  and  that 
sense  being  once  ascertained.  Courts  of  justice  are  bound  to 
give  effect  to  that  intent,  and  are  not  at  liberty  to  fritter  it 
upon  metaphysical  niceties.  The  very  words  of  the  39d 
section  show,  that  ^'  trade  "  must  there  mean  something  more 
than  mere  traffic  in  goods  or  commercial  buying  and  selling. 
The  words  are,  ^'  if  any  such  ship  or  vessel  shall  be  em- 

1  See  Comyn's  Digest,  Tnuky  A.  D.  5.    2  Co.  Instit  621, 668. 
9  See  also  7^  Schooner  3Im>  JFHendir,  1  Gall.  R.  Iia    The  Sduwner 
Three  Brothers^  lb.  149. 
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ployed  10  any  o^Aer  trade,  than  that  for  which  she  is  licensed." 
It  is  then  supposed,  that  she  is  to  be  licensed  for  some  trade, 
and  that  she  may  be  employed  in  another  trade.  The  only 
cases,  in  which  a  license  is  authorized  and  required,  are  for 
vessels  to  be  employed  in  the  coasting  trade,  or  the  whale 
fishery,  or  the  cod  fishery.  The  32d  section  equally  applies 
to  each  of  these  employments ;  and  each  of  them  is,  therefore, 
necessarily  contemplated  to  be  a  trade  in  the  sense  of  the 
Act.  Indeed  the  coasting  trade  is  ordinarily  not  a  traffic  of 
buying  and  selling,  but  a  transportation  of  goods  for  hire* 
And  there  is  no  more  difficulty,  in  propriety  of  language,  in 
denominating  the,  whale  fishery  the  whale  trade,  and  the  cod 
fishery  the  cod  trade,  than  in  denominating  the  coasting  busi- 
ness the  coasting  trade.^  Each  embraces  the  same  general 
notion,  employment,  occupation,  or  business  for  gain  or  hire, 
in  contradistinction  to  employments  for  mere  pleasure.  It 
also  deserves  notice,  and,  in  confirmation  of  the  views  al- 
ready suggested,  it  may  be  added,  that  the  Charter  of  Massa- 
chusetts of  1628  expressly  provided,  that  all  subjects  should 
have  the  right  and  liberty  ''  to  use  and  exercise  the  trade  of 
fishing  upon  the  coast  of  New  England  " ;  ^  and  the  Provin- 
cial Charter  of  1691  recognised  the  same  right  and  liberty  in 
the  same  terms  ;  thus  conclusively  establishing,  that  the  very 
fisheries  in  question  were  significantly  deemed  a  trade. 

The  very  form  of  the  license,  and  the  other  regulations 
prescribed  by  the  4th  and  5th  sections  of  the  Act,  prove,  that 
trade,  employment,  and  business  are  used  in  the  Act  as  equiv- 
alent terms.   Before  a  license  is  granted,  a  bond  is  to  be  given, 

1  See  Reeves  on  Shipping,  ch.  5,  p  216,  &c.  Bac.  Abridg.  Jkfer- 
dUmI  and  Merehandise,  N.  5.    2  Dane  Abridg.  ch.  68,  art  9,  §  9. 

'  1  Hai.  CkiUect  p.  254.  Hutch.  Collect  pp.  1  -  23.  Ancient  Char- 
ten  and  Laws,  and  Prov.  Laws,  p.  26.  Adams  on  the  Fisheries,  (1822,) 
p.  185. 
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that  the  vessel  "  shall  not  he  employed  in  any  trade,  where- 
by the  revenue  of  the  United  States  shall  be  defrauded."  The 
roaster  of  the  vessel  is  to  swear  or  affirm,  ^'  that  such  license 
shall  not  be  used  for  any  vessel  or  any  other  employment  than 
that,  for  which  it  is  specially  granted,  or  in  any  trade  or  busi- 
ness whereby  the  revenue  of  the  United  States  may  be  de- 
frauded." And  ^'no  license  granted  to  any  ship  or  vessel 
shall  be  considered  in  force  any  longer  than  such  ship  or  ves- 
sel is  owned,  and  of  the  description  set  forth  io  the  license, 
or  for  carrying  on  any  other  business  or  employment^  than  that 
for  which  she  is  specially  licensed."  Taking  these  provisions 
in  connexion  with  the  language  of  the  32d  section,  it  seems 
beyond  any  reasonable  doubt,  that  the  whole  policy  of  the 
Act  would  be  defeated,  and  its  manifest  intention  be  evaded, 
by  any  narrow  definition  of  the  word  **  trade."  It  appears 
to  me,  therefore,  that  unless  the  Court  were  at  liberty  wholly 
to  disregard  its  ordinary  duty  in  the  construction  of  this 
Statute,  an  employment  in  the  mackerel  fishery  is  a  '^ trade" 
within  its  purview. 

The  next  question  is,  whether  the  license  in  the  present 
case,  for  employment  in  the  cod  fishery,  includes  within  its 
scope  a  license  for  a  distinct  employment  in  the  mackerel 
fishery.  Notwithstanding  the  ingenious  and  able  argument 
of  the  Counsel  of  the  claimant,  I  am  decidedly  of  opinion, 
that  it  does  not ;  and  I  will  now  proceed  to  give  the  reasons 
for  that  opinion.  A  license  to  be  employed  in  the  cod  fish- 
ery, ex  vi  terminorum,  cannot  include  any  right  or  privilege 
except  those,  which  are  incident  and  belong  to  that  particular 
branch  of  trade.  The  license  confers  on  the  party  whatever 
is  necessary  and  appropriate  to  that  trade  ;  for  a  right  to 
carry  on  any  business  naturally  includes  all  the  usual  and 
customary  means,  by  which  the  end  is  to  be  accomplished. 
The  right  to  dig,  purchase,  and  use  clamS;  or  other  bait,  to 
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purchase  and  transport  salt,  and  procure  other  reasonable 
equipments  for  the  voyage,  are  therefore  clearly  iivithin  the 
scope  of  the  license.  And  so  far  as  mackerel  are  or  may  be 
used,  as  a  customary  bait  in  the  course  of  the  voyage,  there 
can  be  as  little  doubt,  that  the  right  to  fish  for  and  use  them 
for  that  purpose  is  also  included.  And  I  go  farther,  and 
freely  admit,  that  any  other  fish  caught  in  the  ordinary  course 
of  the  voyage,  not  as  a  substitute  for  employment  in  the  cod 
fishery,  but  as  a  mere  incident  to  the  principal  business,  are 
equally  protected  by  the  license.  We  all  know,  that  halibut, 
pollock,  cusks,  and  some  other  fish  are  commonly  caught  in 
the  course  of  such  voyages,  and  sometimes  used  as  provisions, 
and  sometimes  preserved  for  sale.  The  true  ground,  upon 
which  all  these  apparent  exceptions  rest,  is,  that  they  are 
mere  incidents  to  the  principal  employment,  and  not  a  dis- 
tinct and  separate  employment.  No  man  can  justly  suppose, 
that  a  license  to  carry  on  the  cod  fishery  authorizes  a  party 
to  carry  on  all  sorts  of  fisheries  ;  as,  for  instance,  the  whale 
fishery,  the  herring  fishery,  the  shad  fishery,  the  salmon  fish- 
ery, as  a  principal  employment.  That  would  be  to  confound 
all  distinctions  of  trade.  It  would  be  to  declare,  that  although 
the  Act  of  1793  requires  a  license  for  the  cod  fishery,  and  a 
distinct  license  for  the  whale  fishery,  any  person,  who  pos- 
sessed either,  could  carry  on  both  trades  at  the  same  time. 
Under  a  license  to  catch  cod,  he  would  be  at  liberty  to  insti- 
tute and  carry  on  a  whaling  voyage ;  or,  conversely,  under  a 
whaling  license,  he  might  employ  himself  wholly  in  the  cod 
fishery. 

It  is  undoubtedly  true,  (as  has  been  suggested  at  the  bar,) 
that  mackerel  have  for  a  long  time  been  used  as  bait  in  the 
cod  fishery,  and  caught  in  the  course  of  the  fishing  voyage 
for  this  purpose.  But  it  is  also  historically  true,  that  until  a 
recent  period  the  mackerel  fishery  was  carried  on  solely  for 
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this  purpose,  or  by  small  boats  on  the  coast  for  the  mere  sup- 
ply of  the  daily  market.  Within  a  few  years  it  has  become 
an  important  branch  of  trade  ;  and  it  is  carried  on  as  a  dis- 
tinct employment ;  so  that  at  present,  as  I  learn  from  the  ar- 
gument at  the  bar,  upwards  of  40,000. barrels  are  annually 
taken  on  our  coast,  and  put  up  for  use  and  exportation.  In 
the  year  1828,  the  attention  of  Congress  was  attracted  to  this 
subject ;  and  by  the  Act  of  the  24th  of  March,  1828,  cb. 
109,  it  was  enacted,  that  from  and  after  the  passage  of  that 
Act,  it  shall  be  the  duty  of  the  collector,  &c.,  ^'  to  issue  a 
license  for  carrying  on  the  mackerel  fishery"  to  any  vessel,  in 
the  form  prescribed  by  the  Coasting  and  Fishery  Act  of 
1793,  ch.  62  ;  and  that  all  the  provisions  of  that  Act,  respect- 
ing licensed  vessels,  shall  be  deemed  and  taken  to  be  appli- 
cable to  licenses,  and  to  vessels  licensed,  for  carrying  on  the 
mackerel  fishery.  This  Act  must  at  all  events,  (it  seems  to 
me,)  be  deemed  to  erect  the  mackerel  fishery  into  a  distinct 
and  independent  employment ;  and  to  make  it  distinguisha- 
ble and  disconnected  from  the  cod  fishery.  Unless  this  con- 
struction be  given  to  the  Act,  I  cannot  well  perceive,  what 
bearing  or  operation  the  Act  can  have.  If  a  license  for  the 
cod  fishery  will,  notwithstanding  this  Act,  cover  the  mackerel 
fishery,  whether  carried  on  in  connexion  with  the  cod  fishery, 
or  exclusive  of  it,  what  possible  use  can  there  be  for  any 
provision  allowing  a  license  for  the  mackerel  fishery  ?  It 
would  be  already  sufficiently  provided  for.  And,  on  the 
other  hand,  if  the  mackerel  and  cod  fishery  are  to  be  deemed 
identical,  then,  under  a  license  for  the  mackerel  fishery,  the 
cod  fishery  might  be  pursued.  So  that  whichever  way  we  look 
at  the  Act  of  1828,  it  would  in  this  view  be,  in  a  judicial  sense, 
a  mere  nullity.  A  construction  leading  to  such  a  conclusion, 
must  be  wholly  unjustifiable,  if  any  other  reasonable  inter- 
pretation can  be  given  to  the  Act.     It  is  certain,  that  cod  and 
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mackerel  are  not  the  same  fish  ;  and  that  employment  in  the 
one  fishery  does  not  naturally  or  necessarily  include  the  other. 
And  if  it  did,  still  it  was  quite  competent  for  the  Legislature 
to  distinguish  the  one  from  the  other  ;  to  separate  their  char- 
acter and  advantages  ;  and  to  allow  to  one,  what  it  might 
well  deny  to  the  other.  It  cannot  well  be  denied,  that  the 
Legislature  has  in  fact  made  such  a  distinction.  By  the  Act 
of  1813,  ch.  34,  Congress  have  allowed  a  bounty  of  twenty 
cents  per  barrel  upon  all  pickled  fish  of  the  fisheries  of  the 
United  States,  exported  from  the  United  States.  And  they  have 
allowed  a  very  dij9*erent  bounty,  according  to  certain  rates  of 
tonnage,  to  all  vessels  licensed  and  employed  for  certain  pe- 
riods in  the  bank  and  other  cod  fisheries.  The  bounty  upon 
pickled  fish  belongs  to  the  exporter;  that  upon  the  cod  fish- 
ery is  distributable  in  a  given  proportion  between  the  owner 
and  crew  of  the  fishing  vessel.  It  seems  to  me  impossible  to 
contend,  that  the  bounty  on  tonnage  given  in  the  cod  fishery 
can  be  applied  to  vessels  employed  in  the  mackerel  fishery. 
The  terms  of  the  Act  apply  it  to  the  cod  fisheries,  in  which 
the  fish  are  dried  and  cured  for  exportation.  In  the  macke- 
rel fishery  the  fish  are  barrelled  and  pickled,  and  not  cured 
and  dried.  The  irresistible  conclusion  is,  that  the  mackerel 
and  cod  fishery  are  not  identical  trades  ;  and  that  the  Acts  of 
Congress  look  to  them  as  known  and  distinct  trades. 

It  has  been  said,  that  before  the  Act  of  1828  the  mackerel 
fishery  might  be  exclusively  carried  on  under  a  cod-fishery 
license ;  and  if  so,  it  is  still  lawful,  as  there  are  no  prohibi- 
tory words  in  that  Act,  which  take  away  the  privilege.  The 
answer  is,  that  the  conclusion  would  not  follow,  if  the  prem- 
ises were  admitted  ;  for  when  Congress  create  a  distinction 
between  things  before  united,  that  distinction  must  ever  after- 
wards be  respected.  The  severance  creates  a  legal  separa- 
tion between  them,  so  that  the  one  cannot  ever  afterwards 
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be  judicially  said  to  be  included  in  the  other.  But  the 
premises  are  not  in  themselves  admissible.  A  license  for  the 
cod  fishery  could  never  properly  include  a  right  to  the  mack- 
erel fishery^  except  so  far  as  the  latter  might  justly  be  carried 
on  as  an  incident  to  the  former.  It  never  could  in  a  legal 
sense  justify  an  employment  exclusively  in  the  mackerel  fish- 
ery ;  nor  could  a  vessel,  exclusively  employed  in  the  mackerel 
fishery,  ever  be  justly  deemed  employed  in  the  cod  fishery  for 
the  purpose  of  the  bounty,  or  for  any  other  purpose.  If  under 
color  of  a  cod-fishery  license,  the  mackerel  fishery  was  in 
fact  carried  on,  as  an  exclusive  employment,  the  practice 
was  an  abuse  of  the  license,  and  not  a  just  and  appropriate 
use  of  it.  The  practice  could  not  establish  its  legal  correct- 
ness. And,  indeed,  unless  my  memory  misleads  me,  the 
very  question  came,  several  years  ago,  before  the  District 
Court  in  Massachusetts  in  some  cases,  where  the  bounty  was 
either  claimed,  or  had  been  received,  and  the  Court  pro- 
nounced against  the  title. 

In  every  view,  therefore,  which  I  am  able  to  take  of  the 
law,  the  defence  of  the  claimant  is  unsupportable.  As  to  the 
matter  of  fact,  I  propose,  with  the  assent  of  the  claimant's 
Counsel,  to  let  the  cause  lie  over  until  the  next  term,  in  or- 
der that  in  the  mean  time  an  application  may  be  made  to  the 
Secretary  of  the  Treasury  for  a  remission,  as  the  case  is  ad- 
mitted not  to  be  one  for  vindictive  prosecution ;  and  the  prin- 
cipal object  has  been  to  procure  a  decision  upon  the. question 
of  law.  I  am  not  aware,  that  my  view  of  the  law  differs  in 
the  slightest  degree  from  the  opinion  of  the  learned  Judge  of 
the  District  Court. 

Libel  continued. 
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V, 

Archelaus   Le\71s  and  The  Portland  Manufacturing 

Company. 


In  onler  to  foreclose  a  mortgage  under  the  Siatutes  of  Maxsacbusetls  of  1788,  ch.  22, 
and  of  1798,  ch.  77,  the  mortgagee  muAi  Dot  only  enter  into  the  mortgaged  prem- 
ises afier  the  condition  broken  in  the  presence  of  two  witnesses,  but  his  entry  must 
be  made  known  to  them  to  be  for  the  condition  broken,  and  to  foreclose  the 
mortgage. 

Until  the  Statute  of  Massachusetts  of  1818,  ch.  15,  ihere  was  no  legal  means  of 
levying  an  execution  on  an  undivided  part  of  a  mill  and  its  appurtenances,  where 
the  execution  debtor  was  the  owner  of  the  entirety  of  the  mill,  although  a  mill 
privilege  is  incapable  of  severance.    The  prior  Statutes  did  not  reach  the  case. 


JLHis  is  a  bill  in  Equity  to  redeem  certain  mortgaged  prem- 
ises, brought  by  the  plaintiff,  as  assignee  of  the  mortgagor  of 
the  mortgaged  premises,  against  the  defendants,  as  assignees 
of  the  mortgagee.  The  bill  charges,  that  Joshua  Webb,  on 
November  1st,  1808,  mortgaged  the  premises  to  Mark  Has- 
kell ;  Haskell  on  the  31st  of  August,  1816,  assigned  the 
mortgage  to  the  defendant,  Lewis  ;  and  Lewis  assigned  the 
same  to  the  Portland  Manufacturing  Company,  on  the  3d  of 
August,  1831.  It  further  charges,  that  the  mortgagor, 
Webb,  on  the  14th  of  April,  1812,  conveyed  the  mortgaged 
premises  to  John  Gordon;  and  that  John  Gordon, on  the  S23d 
of  January,  1832,  conveyed  the  same  to  the  plaintiff.  It 
then  alleges  a  tender,  &;c.  &c.,  and  prays  an  account  and 
redemption. 

The  answers  of  the  defendants  admit  the  mortgage  of  the 
premises,  excepting  an  old  gristmill,  which  is  said  to  have 
belonged  to  Jonathan  Webb,  and  the  assignment  of  the  same 
mortgage,  as  charged  in  the  bill.  They  require  proof  of  the 
plaintiff's  title;   and  then  assert,  as  matter  of  defence,  an 
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entry  into  the  premises  after  condition  broken,  for  the  purpose 
of  foreclosure  by  Lewis  on,  or  from  and  after  the  16th  of 
August,  1816,  and  open,  and  visible,  and  exclusive  possession 
by  him  of  the  same  for  more  than  three  years  thereafter,  and 
until  his  conveyance  to  the  Company,  whereby  he  acquired 
an  absolute  title  under  such  entry  and  foreclosure  ;  and  then 
denies  the  right  to  any  account,  &c.  &c. 

At  the  hearing,  two  questions  arose.  (1.)  Whether  there 
had  been  any  entry  for  condition  broken  and  foreclosure,  as 
asserted  in  the  answers  ;  (2.)  whether  the  defendants  had 
shown  any  title  to  the  old  mill,  (called  the  Haskell  saw-mill.) 

The  case  was  argued  at  a  former  term  of  the  Court  by 
Daveis  for  the  plaintiff,  and  by  Longfellow  and  Greenleaftor 
the  defendants. 

The  opinion  of  the  Court  was  at  this  term  delivered  as 
follows. 

Stort  J.  As  to  the  first  question,  the  Court  are  clearly 
of  opinion,  that  the  proof  does  not  establish  any  sufficient 
entry  into  the  premises  for  condition  broken,  so  as  to  create  a 
statutable  bar  to  the  bill  to  redeem.  The  Statute  of  Mas- 
sachusetts of  the  4th  of  November,  1788,  ch.  22,  declares, 
that  all  mortgaged  premises  shall  be  redeemable,  ^'  unless  the 
mortgagee,  or  person  claiming  under  him,  hath  by  process  of 
law,  or  by  open  and  peaceable  entry  made  in  the  presence  of 
two  witnesses,  taken  actual  possession  thereof,  and  continued 
that  possession  peaceably  three  years.''  The  Statute  of  the 
1st  of  March,  1798,  ch.  77,  declares,  that  where  the  mort- 
gagee, &;c.  "hsLve  lawfully  entered  and  obtained,  or  shall 
lawfully  enter  and  obtain,  the  actual  possession  of  such  lands 
and  teifements  (the  mortgaged  premises)  for  the  condition 
broken^  the  mortgagor,  &lc.  shall  have  right  to  redeem  the 
same  at  any  time  within  three  years  after  such  posses- 
sion obtained,  and  not  afterwards."     Taking  these  Statutes 
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together  it  is  manifest,  that  an  entry  into  the  land  by  the  mort- 
gagee is  not  alone  sufficient  to  make  the  time  of  foreclosure 
begin  to  run  ;   but  it  must  be  after  the  condition  broken,  and 
for  the  condition  broken.     And  as  this  is  a  Statute  operating 
as  a  bar  to  an  equitable  right,  it  is  not  to  be  extended  by  in- 
tendment.     There  must  be  a  strict  compliance  with  all  the 
requisites  to  create  the  foreclosure.      In  our  judgment,  it  is 
not  sufficient,  that  the  entry  has  been  made  after  the  condi- 
tion broken  ;  for  that  may  well  be  by  the  mortgagee  without 
any  intent  to  foreclose.    But  the  entry  must  be  with  the  intent 
to  foreclose,  or,  as  the  phrase  in  the  Statute  is,  ^'  for  the  con- 
dition broken.''     Unless,  then,  the  two  witnesses,  in  whose 
presence  the  Statute  requires  the  entry  to  be   made,  can 
speak  to  the  intent  of  the  entry,  as  well  as  to  the  entry  itself, 
that  it  was  '^  for  condition  broken/'  it  does  not  come  within 
the  purview  of  the  Statute.     And  in  the  present  case,  there 
is  no  proof,  that  it  was  with  intent  to  foreclose  the  mortgage. 
In  the  case  of  Taylor  v.  Weld,  (5  Mass.  R.  109,  119,)  it 
is  explicitly  admitted  by  the  Court,  that  it  must  be  proved 
on  the  part  of  the  mortgagee,  that  he  did  enter  for  condition 
broken.     But  it  has  been  supposed,  that  that  case  establishes 
the  doctrine,  that  an  entry  after  condition  broken  is  to  be  pre- 
sumed to  be  for  condition  broken.     In  our  judgment,  that 
case  establishes  no  such  doctrine.     The  Court  go  into  an 
elaborate  examination  of  the  facts  of  that  case,  and  come  to 
the  conclusion,  (with  which  we  have  nothing  to  do,)  that, 
though  in  point  of  fact  there  was  an  entry  after  condition 
broken,  that  entry  could  not  at  that  time  be,  under  all  the 
circumstances,  deemed  an  entry  for  condition  broken ;    but 
that  the  entry  for  the  condition  broken  was  at  a  later  period. 
In  our  judgment,  the  mere  proof  of  the  fact  of  an  entry  after 
condition  broken,  is  no  proof  of  the  purpose,  for  which  it  is 
made.     The  law  requires  the  intent  to  be  as  notorious  as  the 
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act.  Equivocal  acts,  which  admit  of  different  interpretationsy 
ought  to  be  so  construed,  as  to  preserve  and  not  to  defeat 
rights. 

Then,  as  to  the  title  to  the  Haskell  saw-roill.  It  appears, 
that  on  the  5th  of  November,  1811,  Archelaus  Lewis  and 
Stephen  Thacher,  as  executors  of  Peter  Thacher,  brought 
an  action  against  Joshua  Webb,  and  attached  the  mill  on  the 
writ.  At  that  time  Webb's  only  title  on  record  was  a  deed 
of  one  undivided  half  of  the  premises  from  John  Quimby, 
dated  the  27th  of  May,  1806.  On  the  1st  of  November, 
1808,  he  bought  the  other  half  from  Solomon  and  Mark  Has- 
kell, to  the  latter  of  whom  he  mortgaged  it  for  the  payment 
of  certain  notes.  But  his  deed  from  the  Haskells  was  not 
recorded  until  long  after  the  attachment,  namely,  in  March, 
1817.  Judgment  was  duly  obtained  in  the  action  ;  and  the 
execution  was  extended,  in  December,  1812,  on  three  fifths 
of  the  mill  in  common  and  undivided. 

Under  these  circumstances,  it  is  contended  on  the  part  of 
the  defendants,  first,  that  if  Webb  is  to  be  deemed  a  ten- 
ant in  common  of  one  undivided  moiety  of  the  saw-mill  only, 
according  to  his  title  on  record  at  the  time  of  the  levy,  then 
that  levy  is  good  at  least  for  that  moiety  ;  secondly,  if  he  is 
to  be  deemed  in  possession  of  the  whole  mill,  so  that  the  ex- 
ecution creditors,  (the  executors,)  are  to  be  deemed  to  have 
notice  of  his  title  to  the  whole  mill,  still  the  levy  on  the 
three  fifths  of  the  mill  is  ex  necessitate  rei  good.  The  plain- 
tiff contends,  on  the  other  hand,  that  the  levy  is  altogether 
void,  because  at  the  time  of  the  levy  the  debtor  was  seised 
of  the  entirety  of  the  mill,  and  not  of  an  undivided  moiety 
thereof. 

This  necessarily  leads  us  to  the  consideration  of  the  na- 
ture  and  mode  of  levies  of  execution  on  real  estate  according 
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to  the  laws  of  Massachusetts,  by  which  the  present   extent 
must  be  governed,  it  being  before  the  separation  of  Maine. 

By  the  Provincial  Act  of  1692,  it  was  declared,  ''  that  all 
lands  and  tenements  belonging  to  any  person,  in  his  own 
proper  right  in  fee  simple,  shall  stand  charged  with  the  pay- 
ment of  all  just  debts  owing  by  such  person,  as  well  as  his 
personal  estate,  and  shall  be  liable  to  be  taken  in  execution 
for  satisfaction  of  the  same."  The  same  provision  was  re- 
enacted  in  1696.  But  the  mode  of  levying  the  execution 
thereon  was  not  pointed  out.  This  was  supplied,  first,  by  an 
Act  in  1716,  and  afterwards  by  another  Act  in  1719,  which 
required  the  extent  to  be  by  appraisement  in  the  mode  pre- 
scribed under  our  present  laws.  And  the  same  Acts  further 
provided,  that  when  it  so  happened,  that  the  real  estate  ex- 
tended upon  could  not  be  divided  and  set  out  by  metes  and 
bounds,  then  the  execution  should  be  extended  upon  the 
rents  of  such  real  estate,  and  the  tenants  thereof  be  caused 
to  attorn  to  the  creditor  and  pay  their  rents  to  him  accord- 
ingly.^ In  this  situation  our  laws  remained  until  the  revision 
by  the  Statute  of  the  17th  of  March,  1784,  (Stat.  1783,  ch. 
57,)  when  it  was  further  provided,  that  "  when  real  estate  of 
the  debtor  or  debtors  shall  be  held  in  joint  tenancy,  in  co- 
parcenary, or  tenancy  in  common,  with  the  real  estate  of 
other  persons,  then  the  officer  may  extend  execution  on  such 
debtor  or  debtor's  real  estate,  held  as  aforesaid,  or  part  there- 
of, describing  the  same  with  as  much  precision  as  the  nature 
and  situation  thereof  will  admit,  and  give  the  creditor,  &c. 
seisin  or  possession  of  such  debtor  or  debtor's  real  estate  held 
as  aforesaid,  or  part  thereof,  to  hold  in  common  with  the  said 
other  persons."     So  that  this  Statute  in  effect  provided  for 

1  See  Ancient  Charters  and  Laws,  pp.  216, 292,  401,  413,  4'23 ;  and 
Colonial  Act,  1675,  ibid.  p.  14a 
VOL.  VI.  67 
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three  classes  of  cases  ;  first,  levies  on  real  estate  in  common 
cases,  where  the  estate  can  be  set  off  by  metes  and  bounds ; 
secondly,  on  rents,  where  the  estate  cannot  be  set  off  by- 
metes  and  bounds,  or  other  proper  description,  and  there  is  a 
tenant  in  possession  to  attorn ;  and,  thirdly,  levies  where  the 
estate  is  held  in  an  undivided  share  with  others. 

Now,  the  argument  for  the  defendants  is,  that  the  Act  of 
1696  still  remains  in  full  force,  as  to  all  cases  of  real  estate, 
which  cannot  be  set  off  in  either  of  the  modes  thus  pre- 
scribed, as  is  the  case  of  a  mill  wholly  owned  by  one  person, 
where  a  part  of  it  cannot  be  set  off  on  one  execution  in  sev- 
eralty, as  the  privilege  is  incapable  of  a  severance ;  and  that 
the  Statute  of  Massachusetts  of  the  20th  of  February,  1819, 
(Stat.  1818,  ch.  115,)  on  this  subject,  is  merely  affirmative. 
But  it  seems  to  me,  that  the  argument  itself  is  difficult  to  be 
maintained.  The  Act  of  1696  merely  declares  in  general 
terms  the  liability  of  real  estate  to  be  taken  in  execution. 
The  Act  of  1719  expressly  declares  the  manner,  in  which 
the  levy  shall  be  made,  when  the  creditor  doth  '^  think  fit  to 
levy  upon  the  real  estate  of  such  debtor  '^ ;  so  that  by  neces- 
sary implication  the  extent  cannot  be  in  any  other  manner. 
And  if  this  were  even  doubtful  before  the  Statute  of  1783, 
ch.  57,  that  Statute  being  a  revision  of  the  whole  subject, 
and  ffi  pari  materia,  operates  as  a  virtual  repeal  of  the  ante- 
cedent laws. 

'  If,  then,  the  levy  of  Lewis  and  Thacher  on  the  Haskell 
saw-mill  can  be  maintained  at  all,  it  must  be  maintained 
under  the  Statute  of  1783,  ch.  57.  If,  at  the  time  of  that 
levy,  Joshua  Webb  had  been  seised  of  an  undivided  moiety 
only  of  the  mill,  notwithstanding  the  extent  of  a  greater  por- 
tion, namely,  three  fifths,  it  would  have  been  good  for  the 
moiety.  And  so  it  was  held  in  Atkins  v.  Bean,  (14  Mass. 
R.  404.)  The  difficulty  is,  that  Webb  was  at  that  time  owner 
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of  the  whole  mill  under   the  purchase  from  the  Haskells, 
though  the  moiety  purchased  of  them  was  uuder  mortgage. 
The  question,  then,  is,  whether  by  law  an  undivided  part  of 
a  mill,  of  which  the  judgment  debtor  is  sole  owner,  can  be 
set  off  on  execution.   It  is  said^  that  it  can,  ex  necessitatey  be- 
cause the  privilege  is  incapable  of  severance,  and  a  part  of 
the  mill  cannot  be  set  off  by  metes  and  bounds  ;   and  there  is 
no  inconvenience  in  setting  off  an  undivided  portion  of  the 
whole,  describing  the  whole  by  metes  and  bounds.     If  the 
question  had  been  wholly  new,  and  untouched  by  legislation 
or  decision,  I  must  say,  that  I  should  have  been  greatly  dis- 
tressed by  the  argument.     The  Statute  certainly  does  con- 
template the  case  of  an  extent  of  an  undivided  right  or  share 
of  the  debtor  in  real  estate,  or  o/'i^ar^  thereof;   and  there 
does  not  seem  any  very  sound  reason,  why,  if  the  debtor 
owns  a  moiety,  one  quarter  part  may  be  set  off  on  execution, 
and  yet,  if  he  owns  the  whole,  one  moiety  cannot,  where  a 
separate  portion  of  the  whole  is  incapable  of  severance,  and 
of  being  set  off  by  metes  and  bounds.     Nor  does  the  language 
of  the  Statute  in  its*  terms  necessarily  preclude  such  a  con- 
struction.     After   declaring,   that  the  creditor  may,   if  he 
thinks  proper,  levy  his  execution  upon  the  debtor's  real  es- 
tate, it  proceeds  to  state,  among  other  things,  that  the  ap- 
praisers  '^  shall  set  out  such  estate  by  metes  and  bounds," 
which  words  do  not  necessarily  import,  that  the  whole  interest 
of  the  debtor  in  the  lands  shall  be  extended  ;  but  that  the  es- 
tate itself  (that  is,  the  land)  shall  be  set  out,  that  is,  described 
by  metes  and  bounds.   And  this  interpretation  derives  strength 
from  the  succeeding  clause,  as  to  estates  held  in  joint  ten- 
ancy, &c.    And  the  clause  as  to  rents  rather  confirms  than 
impugns  it.     It  is :  '^  And  when  it  so  happens,  that  the  real 
estate  extended  upon  cannot  be  divided  and  set  out  by  metes 
and  bounds,  as  before  prescribed,  or  by  the  description  before 
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demanded  premises.  So  that  the  case  must  have  turned 
upon  the  validity  of  an  extent  of  an  undivided  part,  where 
the  debtor  was  owner  of  the  entirety  of  a  mill.  This  decision 
was  made  in  May  Term,  1818.  At  the  very  next  session 
of  the  Legislature,  by  the  Act  of  February,  1819,  (Act  of 
1818,  ch.  15,)  it  was  provided,  "that  whenever  a  creditor 
shall  think  proper  to  extend  and  levy  the  same  on  any  saw- 
mill, grist-mill,  or  other  mill  factory,  mill  privilege,  or  other 
real  estate,  which  cannot  be  divided  without  prejudice  to  or 
spoiling  the  whole,  and  where  the  whole  of  such  saw-mill, 
&LC.  is  not  necessary  for  the  satisfying  of  such  execution,  the 
same  may  be  extended,  in  manner  prescribed  by  law,  upon  the 
same,  or'upon  any  undivided  part  thereof,  which  shall  be  suf- 
ficient to  satisfy  the  same,"  &c.  &c.  It  is  impossible  to  en- 
tertain a  doubt,  that  this  almost  contemporaneous  legislation 
grew  out  of  the  decision  in  the  case  of  Partridge  and  vnfe 
V.  Gordon.  Under  such  circumstances  it  cannot  be  correctly 
deemed  to  be  merely  affirmative  of  the  pre-existing  law. 
Considering  the  decision,  then,  to  be  directly  in  point,  it  is  a 
matter  of  local  law  conclusive  upon  this  Court,  whatever 
doubts  we  might  otherwise  have  been  disposed  to  entertain.* 

*  The  following  is  the  statement  of  facts  in  Partridgt  and  wife  v. 
Gordon, 

Joshua  Webh  was  sole  seised  of  the  demanded  premises,  at  the  times 
of  the  several  attachments  hereafter  mentioned  by  his  deed  of  mort- 
gage, dated  September  2dth,  1812 ;  being  then  so  seised,  conveyed  the 
same  to  Susanna  Webb,  the  tenor  of  which  deed  is  as  follows,  namely 

"  I,  Joshua  Webb,  &C.,  in  consideration  of  ten  thousand  dollars  paid  by 
Susanna  Webb,  &c.,  hereby  give,'grant,  bargain,  sell,  and  convey  unto 
the  said  Susanna,  her  heirs  and  assigns  for  ever,  the  following  estate,  to 
wit ;  the  plot  of  ground,  situate  in  said  Falmouth,  that  Jonathan  Webb 
in  his  life-time  conveyed  to  the  said  Joshua,  on  which  the  said  Joshua's 
brick  house  stands,  with  the  said  house  and  other  buildings  thereon. 
The  following  mills,  and  the  privileges  whereon  they  stand,  situate  in 
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The  circumstance,  that  there  was  at  the  time  an  existing 
mortgage  upon  one  moiety,  cannot  vary  the  legal  result ;  for 
Webb  was,  subject  to  that  mortgage,  owner  of  the  entirety  ; 
and  in  point  of  law,  the  whole  was  capable  of  being  set  off 
on  execution,  as  his  property,  although  the  creditors  must 
have  taken  it  subject  to  the  mortgage.     So  is  the  doctrine  in 


said  Falmouth  on  the  oortheaeterly  Ride  of  Presumscot  Rirer,  near  Iha 
bridge  over  said  river  passing  from  Sacarappa  to  Windham :  One  saw- 
mill, and  grist-mill  within  the  same  frame,  standing  on  the  shore  of  the 
river ;  the  new  single  saw-mill,  the  new  double  saw-mill,  and  the  old 
double  saw-mill,  all  in  a  range,  standing  on  the  same  falls  with  the  saw 
and  grist  mill  first  mentioned  ;  to  have  and  to  hold  the  aforegranted 
and  bargained  premises,  with  all  the  privileges  and  apparteaances 
thereof  to  the  said  Susanna,  her  heirs  and  assigns,  to  their  use  and  be- 
hoof for  ever.  And  I  do  covenant  with  the  said  Susanna,  her  heirs  and 
assigns,  that  I  am  lawfully  seised  in  fee  of  the  premises,  that  they  are 
free  of  all  incumbrances,  that  I  have  good  right  to  sell  and  convey  the 
same  to  the  said  Susanna,  to  hold  as  aforesaid,  and  that  I  will  warrant 
and  defend  the  same  to  the  said  Susanna,  her  heirs  and  assigns  for 
ever,  against  the  lawful  claims  and  demands  of  all  persons.  Provided, 
nevertheless,  that  whereas  the  said  Susanna  and  Joshua  are  administra- 
tors to  the  estate  of  Jonathan  Webb,  late  of  said  Falmouth,  deceased 
intestate,  and  the  said  Joshua  has  taken  into  his  own  hands  most  of  the 
personal  effects  of  said  intestate ;  now  if  the  said  Joshua  shall  pay 
and  dispose  of  said  effects,  according  to  law,  by  paying  debts  of  said 
intestate,  or  distributing  the  same,  as  the  Judge  of  Probate  for  said 
County  of  Cumberland  may  decree  and  order,  and  do  and  perform 
whatever  pertains  to  his  trust,  as  administrator  as  aforesaid,  to  keep  the 
said  Susanna  harmless ;  then  this  deed  shall  be  void,  otherwise  remain 
in  full  force."  Acknowledged  October  3d,  1312 ;  recorded  October 
5th,  1812. 

But  neither  of  the  demandants  ever  entered  under  said  mortgage, 
although  the  condition  was  broken  before  the  commencement  of  this 
action. 

Prior  to  the  execution  of  the  deed  from  Joshua  Webb  to  said  Susan- 
na, the  demanded  premises  were  legally  attached  at  the  suit  of  EUazer 
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Warren  v.  Childsy  (11  Mass.  R.  222,)  and  White  v.  Bond, 
(16  Mass.  R.  400.)  Nor  does  it  make  any  difference,  that 
the  deed  to  Webb  was  not  recorded  until  long  after  the  at- 
tachment and  levy  ;  for  that  was  material  only  as  to  the  rights 
of  subsequent  purchasers  from  the  grantors  ;  and  completely 
vested  the  estate  in  Webb,  as  against  the  grantors  themselves. 

Greeley  v.  Joshua  Webh  and  ZacKeue  Hann^ord,  Samuel  Tbrrey  et  al.  v. 
Joshua  Webh  and  Zaeheus  Hanntfordj  Hzekiel  fFalker  v.  Joshua  fFMf 
Eleazer  Greeley  r.  Joshua  Webb^  and  Joseph  Morse  v.  Joshua  Webb,  all 
bond  fide  creditors  of  said  Joshua  Webb ;  which  suits  were  all  entered 
at  the  proper  Courts,  and  such  proceedings  had  thereon,  that,  at  the 
Circuit  Court  of  Common  Pleas,  holden  at  said  Portland  on  the  third 
Tuesday  of  November,  A.  D.  1812,  said  Torrey  and  others  recovered 
judgment  against  said  Webb  and  Hanniford,  for  $3246*18  damages, 
and  $  21*64  costs ;  on  which  judgment  execution  was  issued  in  due 
form  of  law  on  the  second  day  of  December,  1812,  and  was  on  the  same 
day  delivered  to  Richard  Hunnewell,  Esq.,  Sheriff  of  said  County,  who 
within  thirty  days  aflcr  the  rendition  of  said  judgment,  by  order  of  the 
creditors,  extended  the  same  on  said  mill  and  privilege,  in  manner  and 
form  as  appears  by  the  appraisers'  and  Sheriff's  return  on  said  execu- 
tion, which  are  as  follows,  namely: 

**  Cumberland,  ss.  Falmouihy  December  22(f,  1812. 
'*  Ist  We,  the  above  named  Benjamin  Willis,  Joseph  Cross,  Jr«,  and 
Nathaniel  Partridge,  having  been  sworn  as  above,  have  appraised  and 
do^iereby  appraise  and  set  off  seven  eighths  of  the  new  double  saw- 
mill, on  the  north  side  of  Presnmscot  river,  and  on  the  lower  falls,  with 
all  the  mill  privileges  belonging  to  the  same  at  Sacarappa  in  Falmouth, 
as  the  property  of  Joshua  Webb,  of  said  place,  with  all  the  privileges 
and  appurtenances  thereto  belonging,  at  the  sum  of  thirty-three  hnn- 
dred  and  twenty-two  dollars.  The  said  premises  having  been  shown 
to  us  by  Nathan  Kinsman,  Attorney  to  the  creditors,  as  the  estate  of 
the  within  named  Webb,  to  satisfy  in  full  the  within  execution  and 
charges. 

BurjAM IN  Willis,  Joseph  Cross,  Jr.,  Nathaniel  Partrtdoe. 

I^dmouth,  December  22(2, 1812." 


536  mainf;. 


Gordon  v.  Lewis  et  al. 


So  that  the  levy  on  the  saw-mill,  under  which  the  defendants 
claim  title,  is  wholly  void  ;  and  it  passed  by  the  conveyance 
of  Webb  to  John  Gordon,  and  by  that  of  the  latter  to  the 
plaintiff. 

Another  objection  was  stated  at  the  bar,  that  even  if  the 
levy  of  Lewis  and  Thacher,  as  executors,  on  the  saw-mill 
was  good,  still  they  had  no  authority  to  convey  the  same, 
either  under  the  will  of  their  testator,  or  without  a  license  of 
Court  under  the  general  provisions  of  law  in  cases  of  execu- 
tions levied  on  real  estate  by  executors  and  administrators. 


[Next  follows  the  return  of  the  Sheriff,  which  is  omitted  Id  this  place.] 

The  appraisers  were  all  duly  appointed  and  sworn,  and  the  several 
creditors  seasonably  received  seisin  and  possession  of  the  lands  set  off 
on  their  respective  executions ;  and  all  the  executions  were  duly  re- 
turned into  the  Clerk's  office,  and  were  duly  recorded  in  the  Registry  of 
Deeds  in  said  County,  within  three  months  afler  the  same  were  levied. 

It  is  admitted,  that  said  Gordon  had,  prior  to  the  commencement  of 
this  action,  purchased  by  legal  conveyances  all  the  right,  title,  interest, 
and  estate,  which  the  several  creditors  aforesaid  acquired  by  virtue  of 
the  levy  of  the  several  executions  aforesaid. 

And  it  is  agreed,  that  the  Court  shall  enter  up  such  judgment,  as 
ought  by  law  to  be  entered  on  the  foregoing  facts. 

Luther  Fitch,  for  plaintiff, 
S.  Longfellow,  for  dtftixdard. 

•      

Suffolk,  ss.    Supremk  Judicial  Court.    March  Term,  1818. 

Ndihanid  Partridge  and  voift  v.  John  Gordon* 

Continued  ./Vtn  from  Cumberland,  June  Term,  1817. 

Ordered,  that  the  Clerk  of  this  Court,  for  said  County  of  Cumberland, 
make  the  following  entry  under  said  action  in  his  docket  in  that  Term, 
namely:  "Upon  the  facts  agreed  by  the  parties,  it  is  considered  by  the 
Court,  that  the  said  Nathaniel  Partridge  and  wife  recover  seisin  and 
possession  of  the  double  saw-mill  and  privileges  described  in  the  de- 
claration, but  not  of  any  other  of  the  premises  therein  described,  and 
tliat  they  also  recover  their  costs." 
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It  is  unnecessary  to  consider  this  point,  because  we  have 
already  decided  the  levy  to  be  a  nullity.  I  am  authorized  to 
say,  that  the  District  Judge  concurs  in  this  opinion. 

There  must,  then,  be  a  decree  for  a  redemption  of  the 
mortgage,  and  for  taking  an  account  according  to  the  prayer 
of  the  bill ;  and  the  cause  must  be  referred  to  a  master  to 
take  an  account,  and  to  make  due  report  thereof  to  the 
Court 

Decree  accordingly. 


George  W.  Gordon  and  Administrator 

t;. 
George  S.  Coolidge  and  Trxtstees. 

An  assignment  was  made  by  a  debtor  for  the  benefit  of  bis  creditors  to  two  Attomeji 
at  Law,  who  were  partners  in  their  business,  as  trustees  ;  one  of  them  assented  to 
the  assignment  at  the  time,  the  other  being  absent.  It  was  heldf  that  the  latter 
mast  be  presomed  to  assent  also,  unless  upon  notice  he  refused  to  accept  the  trust, 
and  notified  it  to  the  debtor ;  and  specially  if  he  and  his  partner  ]Mroceeded  to 
act  under  the  assignment  by  a  private  conditional  agreement  between  them,  as  to 
giving  a  priority  to  certain  attachments  made  by  them  in  favor  of  certain  creditors, 
which  agreement  was  unknown  to  the  debtor.  And  it  mom,  that  even  if,  under 
such  circumstances,  the  priority  could  be  held  valid,  (he  assignment  would  be  an 
operaUve  trust,  as  to  all  other  assenting  creditors. 

Attorneys  at  Law,  having  confided  to  them  by  creditors  a  discretionary  power  to  col- 
lect a  debt,  may  in  the  exercise  of  their  discretion  assent  to  an  assignment  for  the 
benefit  of  creditors,  and  bind  their  clients  thereto,  as  within  the  scope  of  the  au- 
thority thus  confided  to  them. 

Where  an  [assignment  is  made  to  two  persons,  one  of  whom  accepts  the  trust,  and 
the  other  repudiates  it,  the  assignment  is  operative  as  to  the  assenting  trustee,  un- 
less there  is  some  condition  in  it,  that  it  shall  be  void,  unless  assented  to  by  both 
trustees. 

It  is  not  generally  true,  that  persons  sued  as  trustees  under  the  foreign  attachment 
Act  of  Maine,  are  to  be  chai^ged,  as  such,  unless  they  clearly  discharge  themselves 
upon  their  exandnation.  On  the  contrary,  the  Court  can  adjudge  them  trustees 
only,  when  upon  the  examination  there  is  clear  and  determinate  evidence,  free 
from  reasonable  doubt,  that  they  have  properly  m  their  bands,  of  which  they  ought 
to  be  aicUudged  the  trustees  of  the  debtor. 
VOL.  VI.  68 
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Wbao  an  assigiinieDt  U  made  for  the  benefit  of  the  creditors,  aod  some  of  the  credi- 
tort  live  at  a  diatance,  and  signify  their  assent  by  letter  throagb  the  po8t*office ; 
Quaere^  when  is  the  assent  complete  ?  whether  at  the  time,  when  the  letter  is  pat 
into  the  post^oflSce,  or  when  it  reaches  the  assigoeet  ? 

This  case  came  before  the  Court  upon  a  disclosure  of  the 
trustees,  McGaw  and  Hatch.  The  facts  upon  which  it  turns 
are  as  follows :  McGaw  and  Hatch  are  Attorneys  at  Law 
and  partners  in  business  at  Bangor.  Previous  to  the  month 
of  October,  183 1,  Loring  and  Kupfer  of  Boston  sent  to 
McGaw  and  Hatch  a  note  of  the  defendant,  Coolidge,  for 
^358-56  and  interest,  for  collection.  At  the  same  time  an 
account  was  forwarded  to  them  by  Bradley  and  Sigoumey 
against  Coolidge,  for  $460*30,  for  collection.  McGaw  and 
Hatch  on  the  4th  of  October  caused  writs  to  be  made  out  on 
these  demands,  and  delivered  them  to  a  Deputy  Sheriff  to  be 
served  whenever  necessary.  On  the  5th  of  December,  1831, 
Rufus  Dwinal  of  Bangor  came  to  the  office  of  McGaw  and 
Hatch  with  a  copy  of  a  note  of  Coolidge  owing  to  Gilman 
and  Pritchard  of  Boston,  for  $1371*25,  and  requested  them 
in  behalf  of  Gilman,  Pritchard,  &  Co.,  either  to  obtain  security 
therefor,  or  its  amount  in  goods.  McGaw  then  told  Hatch, 
that  they  must  instantly  secure  the  demands  of  Loring  and 
Kupfer,  and  Bradley  and  Sigoumey,  to  which  Hatch  as- 
sented. Hatch  then  went  with  Dwinal  from  the  office,  and 
called  on  Coolidge,  who  declined  at  first  to  pay  the  demand, 
or  to  give  security ;  but  afterwards,  on  the  same  day,  he 
agreed  to  assign  the  whole  of  his  stock  of  goods  to  McGaw 
and  Hatch,  to  be  disposed  of  by  auction,  and  the  proceeds  to 
be  applied  in  the  order  named  in  the  assignment,  provided 
Hatch  would  take  the  assignment.  To  this  proposal  Hatch 
agreed,  with  the  consent  of  Dwinal ;  and  an  assignment  was 
executed  accordingly.  McGaw  was  not  present  at  these 
transactions.     On  the  6th  of  December  McGaw  was  informed 
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by  Hatch  of  what  he  had  done  ;  and  he  then  told  Hatch, 
that  their  clients,  Loring  and  Kupfer,  and  Bradley  and  Sig- 
ourney,  must  be  provided  for  by  attachments,  and  that  they 
must  not  rely  upon  the  assignment,  unless  they  dhould  be  wil- 
ling thereafterwards  so  to  do ;  and  then,  on  notice,  the  attach- 
ments could  be  dissolved.  The  Deputy  Sheriff  made  attach- 
ments accordingly  on  the  6th  of  December.  McGaw  further 
stated  in  his  disclosure,  that  be  did  not  consider  the  firm  of 
McGaw  and  Hatch  as  embracing  powers  to  become  assignees, 
nor  did  it  embrace  such  powers  or  objects ;  but  he  was  will- 
ing, that  the  firm  should  be  assignees  of  Coolidge,  so  far  as 
might  be  done  consistently  with  the  existence  of  the  attach- 
ments in  favor  of  Loring  and  Kupfer,  and  Bradley  and  Sig- 
ourney,  but  not  otherwise  ;  and  so  he  informed  Hatch.  Pur- 
suant to  the  arrangements  made  on  the  assignment,  the  stock 
assigned  was  sold  by  an  auctioneer,  with  the  exception  of  the 
goods  attached ;  and  the  proceeds  (about  $3864*80)  were  paid 
over  to  McGaw  and  Hatch.  The  suits  on  the  attachments 
regularly  proceeded  to  judgment  and  execution;  and  the 
Deputy  Sheriff,  after  selling  the  goods  attached,  and  satisfy- 
ing the  amount  due  on  the  executions,  returned  the  surplus 
($269*80)  to  McGaw  and  Hatch,  who  thus  obtained  in  the 
whole  about  the  sum  of  $4134*60,  applicable  to  the  purposes 
of  the  assignment. 

A  copy  of  the  assignment  is  in  the  case,  bearing  date  the 
5th  of  December,  1831.  After  reciting,  that  Coolidge  was 
indebted  to  Grant  and  Stone  of  Philadelphia,  Loring  and 
Kupfer,  Bradley  and  Sigoumey,  Gilman,  Pritchard,  &  Co., 
Copeland  and  Levering,  Gordon  and  Stoddard,  Silas  Pierce 
b  Co.,  &c.  &c.,  it  proceeds  to  assign  to  McGaw  and  Hatch 
all  his  stock  in  goods  at  his  store,  be,  to  be  sold  by  Head 
and  Pilsbury,  (auctioneers,)  on  such  terms  as  McGaw  and 
Hatch  shall  direct ;  and  the  net  proceeds  of  the  goods  are  to 


540  MAING. 

Gordon  o.  Coolidge. 


be  paid  over  to  the  creditors  in  the  following  order ;  and  the 
transfer  is  made  on  that  express  condition ;  first,  to  pay  Grant 
and  Stone  ;  secondly,  to  pay  Loring  and  Kupfer ;  thirdly, 
to  pay  Bradley  and  Sigoumey ;  fourthly,  to  pay  Gilman,  Prit- 
chard,  &  Co. ;  and  fifthly,  if  sufficient  remains,  to  pay  Cope- 
land  and  Levering  ;  and  the  balance  of  the  proceeds  to  be 
paid  over  to  the  remaining  creditors  in  equal  proportions,  and 
if  any  thing  afterwards  remains,  that  is  to  be  for  the  use  of 
Coolidge.  On  the  same  paper  under  the  same  date  is  an  ac- 
knowlegment  of  the  delivery  of  the  goods  to  sell  and  dis- 
pose of  the  same  agreeably  to  the  intention  of  the  above 
transfer ;  and  it  is  signed  by  Hatch  as  follows,  ''  McGaw  and 
Hatch,  Attorneys  for  the  creditors  herein  named."  The  ex- 
planation given  by  Hatch  of  this  form  of  signature  is,  that  at 
the  time  he  considered  McGaw  and  Hatch  as  Attorneys  of 
Loring  and  Kupfer,  Bradley-  and  Sigoumey,  and  Gilman, 
Pritchard,  &  Co.,  and  as  Attorneys  to  as  many  of  the  other 
creditors  named  in  the  assignment,  as  saw  fit  to  become  par- 
ties thereto,  after  notice  of  the  same.  None  of  the  creditors 
by  name  signed  or  assented  to  the  assignment,  except  Cope- 
land  and  Levering,  who  did  so  on  the  12th  of  December, 
1831,  at  12  o'clock  at  noon,  by  a  writing  on  the  assignment, 
and  Gilman,  Pritchard,  &  Co.,  who  did  so  by  letter.  The 
letter  was  dated  at  Boston  on  the  12ih  of  December,  1831, 
and  post-marked  on  that  day,  (in  answer  to  a  letter  of  McGaw 
and  Hatch,  sent  on  the  8th  of  the  same  month,)  .and  was 
received  by  the  latter  in  due  course  of  mail,  but  not  until 
after  the  attachment  of  the  plaintiffs,  which  was  on  the  12th 
of  December,  at  half  past  one  o'clock  at  noon.  There  is  no 
evidence  to  show  at  what  time  the  letter  was  put  into  the 
post-office  at  Boston.  McGaw  and  Hatch  considered  them- 
selves  as  authorized  to  adjust  Gilman,  Pritchard,  &  Co.'s  de- 
mand in  any  way  they  thought  proper.     The  letter  of  the 
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12th  of  December  says :  "  Your  favor  of  the  8th  is  at  hand. 
We  accept  of  the  assignment  of  George  E.  Coolidge,  made 
in  favor  of  his  creditors.  Yours,  &c."  In  a  subsequent  let- 
ter of  the  25th  of  December  they  fully  confirm  the  proceed- 
ings of  McGaw  and  Hatch. 

The  case  was  argued  upon  the  point,  vrhether  the  parties 
were  trustees  or  not,  by  Deblois  and  Fessenden  for  the  plain- 
tifby  and  by  Sprague  and  Longfellow  for  the  trustees.  For 
the  plaintiffii  were  cited  5  Mass.  R.  141 ;  6  Pick.  R.  358  ; 
11  Pick.  R.  298  ;  6  Greenl.  R.  381.  For  the  trustees  were 
cited  4  Mason  R.  206,  215;  8  Pick.  R.  113.  The  points 
relied  upon  at  the  argument  will  be  found  fully  stated  in  the 
opinion  of  the  Court. 

Stort  J.,  after  stating  the  facts  of  the  case,  said  :  Such 
are  the  material  facts  apparent  upon  the  disclosures  of 
McGaw  and  Hatch.  If  the  debts  of  Copeland  and  Love- 
ring,  and  Gilman,  Pritchard,  &  Co.,  can  take  effect  under  the 
assignment,  the  balance  in  the  hands  of  the  trustees  is  about 
$163*07;  and  this  is  subject  to  the  claims  for  services  of  the 
assignees,  McGaw  and  Hatch.  If  both  of  these  debts  are 
unpreferred,  the  plaintiffs  have  an  ample  security  for  their 
own  debts ;  and  if  either  of  them  is  unpreferred,  there  will 
be  a  considerable  balance  in  the  hands  of  the  trustees.  Under 
these  circumstances  two  points  have  been  strenuously  argued 
at  the  bar  on  behalf  of  the  plaintifis.  The  first  is,  that  the 
assignment  itself  is  utterly  void,  as  to  both  the  creditors. 
Secondly,  that  if  good  as  to  Copeland  and  Levering,  still  the 
assent  of  Gilman,  Pritchard,  &  Co.  was  not  given,  until  after 
the  attachment  was  made  by  the  plaintifis ;  and  so  they  are 
cut  off  from  any  priority  ;  and  their  claim  must  yield  to  the 
attachment. 

Upon  the  first  point  the  argument  is,  that  the  assignment 
was  made  to  McGaw  and  Hatch  for  the  benefit  and  payment 
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of  all  the  creditors  named  therein,  in  the  order  of  preference 
stated,  and  upon  that  express  condition ;  that  McGaw  never 
assented  to  the  assignment  absolutely,  }>ut  only  ni6  mado^ 
excepting  Loring  and  Kupfer,  and  Bradley  and  Sigouroey 
therefrom ;  that  Coolidge  never  assented  to  this  modifica- 
tion ;  and  that  without  McGaw's  assent  to  it  the  assignment 
could  not  take  effect,  as  it  was  not  within  the  scope  of  the 
business  of  the  firm  of  McGaw  and  Hatch.  And,  then  the 
argument  proceeds  upon  the  known  principle,  that  a  contract, 
to  which  both  parties  have  not  assented,  is  binding  upon 
neither  ;  and  a  modification,  not  assented  to,  leaves  the  origi- 
nal proposition  a  nullity,  if  the  latter  be  not  accepted. 

There  is  no  doubt,  that  it  was  not  competent  for  McGaw 
and  Hatch,  without  the  assent  of  Coolidge,  to  accept  the  as- 
signment in  part,  and  reject  it  in  part.  If  adopted  by  them 
at  all,  it  must  be  deemed  to  be  adopted  in  toto.  They  could 
not  affirm  it  as  to  all  the  debts,  except  those  of  Loring  and 
Kupfer,  and  Bradley  and  Sigourney,  and  disaffirm  it  as  to 
the  latter.  And  the  real  question  is,  whether  the  transaction 
has  assumed  this  positive  form,  or  is  susceptible  of  and  justi- 
fies another  interpretation. 

In  the  first  place,  the  assignment  was  actually  executed, 
and  assented  to  by  Hatch  on  the  5th  of  December  ;  and  de- 
livery was  made  to  him  under  the  assignment  on  the  same 
day ;  and  accepted  by  him  on  behalf  of  the  creditors,  for 
whom  the  firm,  (as  he  says,)  bad  been  authorized  to  act,  that 
is,  for  Loring  and  Kupfer,  for  Bradley  and  Sigourney,  and 
for  Gilman,  Pritcbard,  &  Co.  It  will,  by  and  by,  be  consid- 
ered, whether  the  firm  had  any  such  authority.  Now,  the 
assignment,  having  been  accepted  by  Hatch  on  behalf  of  the 
firm,  bound  him  at  all  events  personally  ;  and  bound  the 
firm  also,  unless,  upon  notice  to  McGaw,  the  latter  dissented 
from  the  trust,  and  refused  to  accept  it.     It  is  said,  that  he 
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did  dissent,  because  he  refused  to  accept  the  trust,  unless  the 
debts  of  Loring  and  Kupfer,  and  Bradley  and  Sigourney,  were 
provided  for  under  the  attachments.  But  in  point  of  fact 
McGaw  never  noti6ed  such  dissent  to  any  one,  except 
Hatch.  There  is  not  the  slightest  proof,  that  he  ever  com- 
municated the  fact  to  Coolidge.  But  the  firm,  with  McGaw's 
express  assent  and  acquiescence,  went  on  to  sell  the  stock, 
and  to  act  under  the  assignment ;  and  they  have  received  the 
proceeds  of  the  sale.  Under  such  circumstances  no  private 
reservation  of  this  sort  can  possibly  prevail  over  the  facts  of 
direct  co-operation  and  action  in  the  purposes  of  the  assign- 
ment. If  the  ordering  of  the  attachments  was  an  act  incon- 
sistent with  the  nature  and  objects  of  the  trust,  that  was  a 
mere  private  act,  not  superseding  the  assignment,  but  simply 
in  violation  of  its  provisions ;  and  as  such,  McGaw  and  Hatch 
might  be  liable  for  the  breach  of  the  trust  in  an  action  brought 
by  Coolidge  against  them.  But  the  creditors  of  Coolidge  have 
no  right  or  authority  to  avail  themselves  of  it  to  overthrow  the 
assignment.  The  assignment  must  stand,  as  valid,  until  McGaw 
had  done  some  overt  act,  known  to  Coolidge,  by  which  he 
has  repudiated  it.  But  in  truth,  McGaw's  dissent  was  not 
to  acting  as  an  assignee  under  the  trust ;  but  his  objection 
was  to  binding  Loring  and  Kupfer,  and  Bradley  and  Sigour- 
ney, as  creditors,  to  their  remedy  under  the  assignment. 
There  is  not  a  syllable  in  the  assignment,  which  declares  it 
void,  unless  all  the  creditors  shall  assent  to  it.  On  the  con- 
trary, the  irresistible  conclusion  is,  that  it  was  to  be  held 
good  pro  taniOy  as  to  all  the  creditors,  who  should  assent,  and 
void  as  to  those,  who  should  not.  Nor  is  there  the  slightest 
proof  in  the  case,  that  Coolidge  made  it  a  condition  of  the 
assignment,  that  Loring  and  Kupfer,  and  Bradley  and  Sigour- 
ney, or  either  of  them,  should  withdraw  their  intended  attach- 
ments, or  that  McGaw  and  Hatch  should  assent  on  their 
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behalf  to  the  assignment,  otherwise  it  should  be  void.  How 
can  the  Court  infer  such  a  condition  without  a  scintiUa  of 
evidence  to  support  it  ?  And  yet  the  basis  of  the  argument 
of  the  plaintifis  rests  here  ;  for  if  these  creditors  were  at  lib- 
erty to  adopt  or  reject  the  assignment  at  their  pleasure,  the 
act  of  their  Attorneys  in  rejecting  it  as  to  them,  left  the  assign- 
ment in  full  force  and  vigor  as  to  all  other  creditors,  who 
should  assent  to  it  and  take  under  it.  It  does  not  appear  to 
me,  therefore,  that,  upon  the  evidence,  the  Court  can  judi^ 
cially  say,  that  McGaw  ever  intended  to  renounce  the  char- 
acter of  assignee,  whatever  may  have  been  his  intention,  as 
to  binding  the  creditors,  who  were  his  clients,  by  the  assign- 
ment. 

There  are  other  intrinsic  difficulties  in  this  part  of  the 
plaintifis'  case.  McGaw  and  Hatch  insist,  that  they  had  full 
authority  to  bind  all  their  clients  by  the  assignment,  if  in 
their  discretion  they  chose  to  exercise  it.  Nor  do  I  perceive, 
how,  upon  the  facts,  this  power  can  well  be  denied  to  them. 
The  debts  were  confided  to  them  for  collection  according  to 
their  discretion.  And  if  they  chose  to  take  security,  instead 
of  enforcing  an  immediate  collection  by  suits,  it  seems  to  me 
clear,  that  they  were  at  liberty  so  to  do.  And  they  might 
elect  the  security  of  a  general  assignment,  if,  in  the  exercise 
of  a  sound  discretion,  that  appeared  to  them  to  be  the  best 
course  for  their  clients.  There  is  no  pretence  to  say,  that 
any  limitation  was  intended  by  the  creditors  upon  their  dis- 
cretion. They  were  left  with  an  implied  general  liberty  to 
act  in  the  premises,  as  they  might  deem  best  for  the  interests 
of  their  clients.  Now,  in  the  present  case,  they  either  under- 
took to  bind  their  clients  to  the  assignment,  or  they  left  them 
at  liberty  to  accept  or  reject  it.  If  the  latter  was  the  predica- 
ment, in  which  the  assignment  was  understood  by  the  par- 
ties to  leave  the  creditors,  then  there  is  no  pretence  to  say, 
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that  the  subsequent  attachment  was  incompatible  with,  or  a 
breach  of,  the  contract  of  assignment.  If  the  former  was  Um 
predicament,  then  the  signature  of  Hatch,  in  the  name  of 
McGaw  and  Hatch,  being  given  at  the  time  of  the  executioo 
of  the  assignment,  bound  the  creditors,  who  were  their  cli- 
ents ;  and  that  consent  so  given  became  obligatory,  and  could 
not  be  afterwards  retracted.  There  is  no  ground  to  say,  thai 
Hatch  was  not  competent  to  bind  the  firm  for  such  a  purpoae. 
It  was  clearly  within  the  scope  of  the  agency  of  partners 
authorized  to  collect  and  secure  debts.  And,  I  confess,  the 
strong  inclination  of  my  opinion  is,  that  the  written  accept- 
ance and  assent  to  the  assignment  by  Hatch  in  the  name  of 
McGaw  and  Hatch,  as  Attorneys  of  the  creditors,  admits  of 
no  other  interpretation.  It  was  an  act  binding  on  the  cr^i- 
tors,who  were  their  clients.  It  has  never  been  repudiated 
by  any  of  them.  And  I  exceedingly  doubt,  if,  in  point  of  law, 
it  was  capable  of  being  repudiated.  If,  then,  the  creditors 
were  bound  by  it,  the  subsequent  acts  of  McGaw  and  Hatcfi 
in  proceeding  on  the  attachments  were  unjustifiable,  and 
irregular.  These  acts  did  not  avoid  the  assignment.  They 
simply  gave  a  right  of  action  to  Coolidge,  but  pqt  to  any  of 
his  creditors,  for  redress  for  any  injury  he  bad  sustained 
thereby.  He  seems  not,  as  far  as  the  evidence  goes,  to  have 
made  any  complaint ;  and  it  is  quite  probable,  that  be  has 
acquiesced  in  the  attachments,  as  matter  either  of  prior  or 
subsequent  arrangement,  not  injurious  to  his  own  interests. 

There  is  yet  another  view  of  this  point  important  in  itself, 
and  which  might,  under  one  aspect  of  the  case,  have  a  great 
influence  upon  the  decision.  The  argument  is,  that,  unless 
McGaw  and  Hatch  both  assented  to  the  assignment,  and  to 
act  as  assignees,  it  was  utterly  void.  But  the  argument  is 
built  on  no  fact  in  the  case.  It  stands  merely  as  a  presunip- 
tioD  from  the  absence  pf  a  contrary  provision.     Now,  I  can- 
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not  clearly  see  my  way  to  adopt  the  argument.  The  assign- 
meot  was  made  to  a  firm,  as  assignees,  for  the  benefit  of  cred- 
itors. Hatch  assented  to  it ;  and  so  bound  himself,  whether 
McGaw  was  bound  or  not.  And,  as  Coolidge  has  not  made  it 
a  condition,  that  both  the  assignees  should  accept,  my  judg- 
ment is,  that  the  assignment,  in  the  absence  of  all  counter- 
vailing presumptions,  vested  the  property  in  such  assignee  as 
should  and  did  accept  the  trust.  If  a  grant  is  made  to  two 
persons  for  their  own  benefit,  I  have  never  understood,  that  it 
is  void  as  to  both,  if  not  accepted  by  both.  And  where  the 
grant  is  a  mere  trust  for  the  benefit  of  third  persons,  there  b 
still  less  reason  to  indulge  in  such  a  presumption.  It  is  true, 
that  if  the  intention  of  the  parties  is,  that  the  assignment 
shall  not  be  operative,  unless  all  the  assignees  shall  accept  it, 
that  intention  ought  to  govern  the  case.  But  such  an  inten- 
tion must  clearly  appear.  It  is  not  to  be  inferred  from 
equivocal  and  doubtful  circumstances,  admitting  of  different 
interpretations.  I  see  nothing  in  this  case,  which  will  enable 
the  Court  to  say,  that  Coolidge  did  not  intend,  that  the  as- 
signment should  take  effect,  unless  McGaw,  as  well  as  Hatch, 
consented  to  act  as  assignee.  In  every  view  of  the  matter, 
mj  judgment  is,  that  the  assignment  was  not  a  void  instru- 
ment ;  but  that  it  took  effect  from  the  time  of  its  delivery,  as 
to  all  creditors,  who  assented  to  it  before  the  attachment  of 
the  present  plaintiff  was  made. 

The  other  question  is  one  of  more  nicety  and  diflkulty. 
It  is  said,  that  where  parties,  summoned  as  trustees,  fail  to 
discharge  themselves  by  any  ambiguity  in  their  disclosures, 
they  are  to  be  adjudged  trustees.  That  proposition  requires 
many  qualifications,  and  may  be  true  or  not,  according  to  cir- 
cumstances. If  upon  the  disclosure  it  is  clear,  that  there  are 
goods,  effects,  and  credits  of  the  debtor  in  the  hands  of  a  trus- 
tee ;  but  it  is  left  uncertain  by  the  disclosure,  whether  the 
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goods,  effects,  or  credits  are  affected  by  interests,  liens,  or 
claims  of  third  persons  or  not,  and  the  trustee  has  knowledge 
of  all  the  facts  and  withholds  them,  or  evades  a  full  exami- 
nation ;  that  may  furnish  a  good  ground  to  presume  every 
thing  against  him,  so  far  as  there  are  ambiguities.  But  if  he 
fully  and  clearly  discloses  all  he  knows ;  and  upon  the  whole 
evidence  it  is  left  in  reasonable  doubt,  whether,  under  all  the 
circumstances,  he  be  trustee  or  not ;  in  such  a  case,  I  appre- 
hend, he  is  entitled  to  be  discharged.  A  different  doctrine 
would  be  most  perilous  to  the  supposed  trustee  ;  because  he 
possesses  no  power  to  compel  disclosures  from  third  persons 
relative  to  the  property  ;  and  no  extraneous  or  collateral  evi- 
dence of  third  persons  is  admissible  in  the  suit,  to  establish 
or  discharge  his  liability.  It  is  to  be  decided  solely  and  ex- 
clusively by  his  answers.  He  might,  upon  any  other  doc- 
trine, be  innocently  compelled  to  pay  over  the  same  property 
twice  to  different  persons,  holding  adverse  rights,  because  be 
might  be  without  any  adequate  means  of  self-protection. 
The  law,  therefore,  will  not  adjudge  him  a  trustee,  except 
upon  clear  and  determinate  evidence  drawn  from  his  own  an- 
swers. I  am  aware,  that  there  are  cases,  which  seem  to  in- 
culcate a  more  rigid  and  severe  doctrine ;  such  as  Sebor  v. 
Arm$tr<mgj  (4  Mass.  R.  206,)  and  Cleveland  v.  Clapp^ 
(5  Mass.  R.  201.)^  But  they  are  perhaps  explicable  upon 
other  grounds  ;  and  at  all  events,  they  do  not,  to  my  judg- 
ment, present  such  a  direct  authority  as  ought  to  overcome 
the  doctrine  already  stated. 

There  are  two  points  of  view,  under  which  the  facts,  in 
regard  to  the  assent  of  Oilman,  Pritchard,  &  Co ,  are  pre- 
sented by  the  argument.  The  first  is,  that  there  was  an  origi- 
nal assent  at  the  time  of  the  execution  of  the  assignment  by 
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their  agent)  Dwin&l,  and  by  Hatch,  as  their  Attorney.  The 
second  is,  that  the  assent  of  Oilman,  Pritchard,  ta  Co.  is  to 
be  deemed  complete  and  perfect  from  the  moment  the  letter 
was  put  into  the  post-office  at  Boston  :  and  as  the  letter  was 
put  into  the  post-office  on  the  same  day,  that  the  attachment 
was  made  ;  and  as  the  trustees  haye  no  means  of  ascertaining 
and  stating  with  certainty,  whether  it  was  on  that  day  before 
or  after  the  time  of  the  attachment ;  and  as  eyidence  aliunde  is 
not  admissible  to  establish  it ;  the  Court  ought  not  to  adjudge 
the  parties  trustees,  as  they  may  thus  be  rendered  twice  re- 
sponsible, if  it  shall  hereafter  be  established,  that  the  letter 
was  in  fact  put  into  the  post-office  before  the  attachment. 

This  latter  point  involves  questions  of  a  good  deal  of  nice- 
ty, upon  which  the  authorities  are  not  entirely  agreed,  and 
upon  which  much  juridical  astuteness  of  argument  and  opinioQ 
has  been  employed.  Whether,  then,  the  assent  is  to  take 
effect  from  the  moment,  when  the  letter  is  placed  in  the  post- 
office  ;  or  from  this  time  when  the  notice  reaches  the  trustees,  if 
the  assent  is  not  in  the  intern!iediate  time  withdrawn ;  wheth- 
er, if  not  withdrawn,  it  relates  back  after  notice  to  the  period, 
when  first  placed  in  the  post-office ;  and  whether,  if  the  as«- 
sent  is  once  pyen,  it  can  be  witbdrawa  at  any  time  before 
the  letter  reaches  the  trustees,  by  any  intermediate  though 
uncommtiiniciated  act ; — these  are  queuions  admitting  of  no 
small  scope  of  argument  and  observation.  Merlin^  in  his 
Repertoire,  (title  Ventej  ^  1,  art.  3,  note  xi.  Vol.  36,  pp.  42, 
50-54,)  to  which  I  have  been  referred  by  my  brother,  the 
District  Jtrdge,  hks  given  an  elaborate  pleading  or  argument 
on  the  subject,  in  which  he  has  cited  many  of  the  continental 
authorities.  It  will  w<ell  reward  a  diligent  perusal.  Then, 
there  are  the  cases  ot  AdeuM  v.  LAndmtlj  (1  Barn,  b  Aid.  R. 
681,)  and  McCuUoch  v.  The  Eagle  Insurance  Cofnpany, 
(1  Pick.  R.  278,)  pressing  on  the  same  points.     I  am  studi- 
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0U3  of  avoiding  any  decision  on  these  controverted  matters, 
unless  they  are  absolutely  indispensable  upon  the  present  oc- 
casion.   And  it  does  appear  to  me,  that  we  may  dispose  of  the 
present  case  upon  the  first  point  already  stated  ;  that  is,  that 
Dwinal  and  Hatch  had  an  original  authority  to  assent  to  the 
assignment  in  virtue  of  the  general  implied  power  from  Gil- 
man,  Pritchard,  &  Co.  to  Dwinal,  **  to  obtain  security  for  the 
note  due  to  them,  or  its  amount  in  goods.''     It  is  said,  that 
there  is  no  proof,  that  Dwinal  had  any  such  authority.     But 
it  appears  to  me,  that  under  the  circumstances  the  fair  pre- 
sumption is,  that  he  had  the  authority.      He  acted   as   upon 
authority,  and  gave  directions  to  the  Attorneys,  and  assented 
to  the  assignment ;  and  the  Attorneys  understood  him  to  have 
full  power,  and  governed  themselves  accordingly.     There  is 
no  pretence  to  say,  that  Gilman,  Pritchard,  &  Co.  have  ever 
repudiated  his  acts,  or  denied  his  powers,  or  treated  him  as  a 
tortious  interloper  in  their  affairs.     That  he  was  an  agent  to 
collect  their  debt,  or  to  secure  it,  does  not  seem  susceptible  of 
any  doubt ;   and  if  an  agent,  we  cannot  presume  a  limitation 
upon  his  agency  inconsistent  with  his  acts.    There  must  be 
proof  to  establish  that  .he  has  exceeded  it.     The  letter  of  Gil- 
man,  Pritchard,  &  Co.  of  the  12th  of  December,  in  reply  to 
the  statement  of  the  proceedings  in  regard  to  the  assignment, 
contains  no  expressions  controlling  the  presumption  of  au- 
thority.    They  simply  express  their  acceptance  of  the  as- 
signment, without  a  single  intimation,  that  Dwinal,  or  McGaw 
and  Hatch,  had  acted  against  their  instructions.      And  in  a 
subsequent  letter  (of  the  23d  of  December),  written,  indeed> 
after  the  attachment  of  the  plaintiffs  was  known  to  them,  but 
still  evidence  in  the  case,  they  say  to  McGaw  and  Hatch : 
"  We  consider,  that  we  agreed  to  the  assignment  the  moment 
it   was   made   through   yourselves,   our  agents."   Now,  the 
Court  are  called  upon  to  draw  the  conclusion  from  the  mere 
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deficiency  of  positive  proof  of  an  antecedent  authority,  that 
there  was  in  fact  none ;  and  this  conclusion  is  to  be  drawn 
against  the  direct  statement  of  Hatch,  that  he  supposed  the 
firm  of  McGaw  and  Hatch  fully  authorized  through  Dwinal ; 
and  without  any  corroborative  circumstances  to  fortify  it.  I 
cannot  persuade  myself,  that,  in  a  process  of  this  nature,  the 
Court  are  to  indulge  in  any  such,  latitude  of  inference  and 
conjecture.  We  ought  to  see  clearly,  that  there  was  no  such 
antecedent  authority,  in  order  to  defeat  the  title  under  the 
assignment.  If  the  disclosures  leave  the  weight  of  presump- 
tion the  other  way,  the  Court  are  bound  to  abstain  from  de- 
claring the  parties  trostees  in  the  suit,  as  to  the  sum  retained 
for  this  particular  debt.  And  this,  upon  the  most  mature  re- 
flection, is  the  judgment  to  which  my  mind  has  arrived. 

The  remaining  consideration  is,  what  deductions  are  to  be 
allowed  to  the  trustees  from  the  small  balance  in  their  hands, 
for  which  they  are  liable  to  be  adjudged  trustees.  That  will 
require  further  interrogatories  to  be  put  to  them  on  this  point ; 
and  for  this  purpose,  and  for  this  only,  should  I  be  disposed 
to  allow  any  further  interrogatories. 

The  District  Judge  concurs  in  this  opinion,  and  the  cause 
will  be  disposed  of  accordingly. 
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The   Schooner   Volunteer  and  Cargo,  Theophilus 
Parsons  and  others  Claimants. 

The  Admiralty  has  Jurisdiction  in  cases  of  charter-parties  for  foreign  voyages ;  and 
may  enforce,  by  a  proceeding  tin  rem,  the  maritime  lien  for  freight  under  a  charter- 
party. 

The  general  owner  is  owner  for  the  voyage,  notwithstanding  a  charter-party,  if  the 
vessel  is  navigated  at  his  expense,  and  by  his  master  and  crew,  and  he  retains  the 
possession  and  management  of  her  during  the  voyage ;  and  especially,  where  lie 
retains  a  part  of  the  vessel  for  bis  own  use. 

By  the  general  Maritime  Law,  there  is  a  lien  on  the  goods  for  freight,  whether  shipped 
under  a  bill  of  lading,  or  a  charter-party.  But  that  lien  may  be  waived  or  dis- 
placed by  any  special  agreement  inconsistent  with  such  lien.  But  it  is  presumed 
to  exist,  until  rach  inconsistency  appears. 

A  stipulation  for  the  pa^'ment  of  the  freight  ten  days  aAer  the  return  of  the  vessel,  is 
not  necessarily  inconsistent  with  such  lien. 

By  the  Maritime  Law,  the  ship  is  pledged  to  the  merchandise,  and  the  merchandise 
to  the  ship,  for  the  performance  of  the  contract  of  shipping. 

A  clause  in  the  charter-party,  that  the  parties  bind  the  ship  and  goods  respectively 
for  the  performance  of  the  covenants,  payments,  and  agreemenis  thereof,  is  a  valid 
clause,  creatmg  a  pledge  or  lien  on  the  goods  for  such  performance }  and  may  be 
enforced  against  the  goods  by  a  detention  by  the  ship-owner  for  the  freight  3  and 
by  a  suit  in  the  Admiralty. 

liiBEL  in  rem  for  freight,  brought  by  Ezra  Weston,  libellant, 
agaiDSt  the  proceeds  of  the  cargo  of  the  schooner  Volunteer, 
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for  freight  asserted  to  be  due  to  the  libellant,  as  owner  of  the 
vessel,  and  earned  under  a  charter-party  made  by  the  libel- 
lant  with  Messrs.  Bixby,  Valentine^  ii  Co.  on  a  voyage  from 
Boston,  (Massachusetts,)  to  Havana  in  the  Island  of  Cuba, 
and  back  again  to  Boston.  In  the  course  of  the  voyage 
Messrs.  Bixby,  Valentine,  ii  Co.  failed  in  business,  and  the 
proceeds  of  the  outward  cargo,  then  on  board,  were  assigned 
to  the  claimants  as  assignees  for  the  creditors ;  and  though 
the  voyage  was  successfully  performed,  they  decline  the  pay- 
ment of  the  freight  upon  the  grounds  stated  in  their  answer. 
The  libellant,  upon  the  arrival  of  the  schooner  at  Boston, 
refused  to  deliver  up  the  homeward  freight  without  payment 
or  security  for  payment  of  the  freight.  The  parties  then 
agreed  to  have  the  same  sold,  and  the  proceeds  deposited  as 
a  substitute,  subject  to  the  same  claims  for  freight  and  pro- 
cess as  the  cargo  might  be.  The  present  libel  was  accord- 
ingly filed  against  the  proceeds.  The  assignees  filed  a  claim 
and  answer  denying  the  jurisdiction  of  the  Court,  and  the 
rights  of  the  libellant  to  any  lien  for  the  freight ;  and  praying 
a  restitution  of  the  same  to  them. 

The  cause  was  argued  by  C.  P.  Curtis  for  the  libellant, 
and  by  Theophilm  Parsons  for  the  claimants.  But  the 
points  made  by  the  Counsel  are  so  fully  stated  in  the  opinion 
of  the  Court,  that  it  is  not  deemed  necessary  to  state  the  ar- 
guments at  large. 

Stobt  J.  This  is  the  case  of  a  libel  in  rem  for  freight 
earned  under  a  charter-party,  brought  by  the  general  owner 
of  the  schooner  Volunteer  against  the  honieward  cargo,  (the 
proceeds  being  .substituted  for  it  by  consent  of  parties,)  which 
the  claimants  assert  a  title  to  under  an  assignment  of  the 
charterers,  who  became  insolvent  in  the  course  of  the  voyage. 

Three  questions  have  been  made  at  the  bar.    First,  whether 
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the  District  Court  possesses  jurisdiction,  as  a  Court  of  Ad« 
miralty  and  maritime  jurisdiction,- over  the  cause.  Secondly^ 
who,  upon  the  true  interpretation  of  the  terms  of  the  charter- 
party,  was  the  owner  for  the  voyage.  Thirdly,  whether^ 
upon  the  terms  of  the  instrument,  there  is  any  lien  on  the 
homeward  eargo  for  freight,  supposing  the  ownership  for  the 
voyage  to  be  in  the  libellant. 

It  is  now  approaching  nearly  to  twenty  years,  since  I  had 
occasion  to  consider  with  laborious  care  and  attention  the  na- 
ture and  extent  of  the  jurisdiction  of  the  Admiralty  over 
maritime  contracts.^  The  conclusion,  to  which  my  mind  then 
arrived,  was,  that  the  Admiralty  had  an  original,  ancient,  and 
rightful  jurisdiction  over  all  maritime  contracts,  strictly  so 
called,  (that  is,  such  contracts  as  respect  business,  trade,  and 
navigation  to,  on,  and  over  the  high  seas,)  which  it  might  exert 
by  a  proceeding  in  rem  in  all  cases,  where  the  Maritime  Law 
established  a  lien  or  other  right  in  remy  and  by  a  proceeding  in 
personamy  where  no  such  lien  or  other  right  in  rem  existed. 
The  Courts  of  Common  Law,  it  is  true,  had  on  various  occa- 
sions denied,  opposed,  and  sought  to  restrict  this  jurisdiction. 
But  their  decisions  have  been  founded  in  no  uniform  princi- 
ples or  reasoning ;  and  have  been,  if  it  may  be  so  said  without 
irreverence,  more  the  offspring  of  narrow  prejudice,  illiberal 
jealousy,  and  imperfect  knowledge  of  the  subject,  than  of 
any  clear  and  well-considered  principles.  These  decisions 
have  jQuctuated  in  opposite  directions  at  different  periods ; 
and  the  final  results,  unfavorable  to  the  Admiralty,  have  been 
in  a  great  measure  owing  to  a  deference  for  the  learning  of 
Lord  Cokcy  whose  hostility  to  the  Admiralty,  not  to  speak 
of  his  disingenuousness,  entitle  him  to  very  little   respect 

1  De  Loffio  v.  Soit,  2  Gall.  R.  396. 
VOL.    VI.  70 
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in  such  a  discussion.^  At  all  events,  the  contradictory  nature 
of  these  decisions,  and  the  state  of  the  law  on  the  subject  at 
the  time  of  the  emigration  of  our  ancestors,  as  well  as  the 
structure  and  jurisdiction  of  the  Vice-Admiralty  Courts  un- 
der their  commissions,  on  that  occasion  seemed  to  me  to  re- 
quire, that  the  jurisdiction  of  the  Admiralty  in  America 
should  be  re-examined,  and  established  upon  its  true  princi- 
ples, and  maintained  upon  its  just  original  foundations.  If,  since 
that  period,  I  had  found  reason  in  any  subsequent  researches 
to  change  these  opinions,  I  should  not  hesitate  on  the  present 
occasion  to  avow  and  correct  errors ;  for  the  advancement 
of  juridical  truth  is,  and  ever  ought  to  be,  far  more  im- 
portant to  every  Judge,  than  any  narrow  adhesion  to  his  own 
preconceived  and  ill-founded  judgments.  But  I  am  free  to 
confess,  that  after  every  thing,  which  I  have  heard  and  seen 
in  the  intermediate  period,  whether  in  the  shape  of  appeals 
to  popular  prejudices,  or  of  learned  and  liberal  arguments,  or 
of  severe  and  confident  criticism,  I  have  been  unable  to 
change  these  opinions.  They  remain  with  me  unshaken  and 
unrefuted.  Whether  it  is  fit,  that  the  Admiralty  jurisdiction 
of  the  United  States  should  be  administered  upon  its  just  and 
original  principles  ;  or  whether  it  should  be  bound  down  and 
crippled  by  the  arbitrary  limitations  of  the  common  lawyers  ; 
it  is  not  for  me  to  decide.  I  have  no  desire  to  extend  its  just 
boundaries,  or,  by  any  attempt  to  amplify  its  justice,  to  en- 
courage usurpation.  But,  believing  as  I  do,  that  it  is  a  rightful 
jurisdiction,  highly  promotive  of  the  best  interests  cf[  c(xn- 

>  The  learned  reader  will  find  this  subject  mnch  discassed  in  Pryone's 
very  able  ExpoBitions  of  Lord  Coke's  errors,  in  his  Animadversions 
on  the  4th  Institute,  cb.  22,  on  the  Admiralty  Court  PryDoe's  Animad. 
pp.  75  -  13a  See  also  BuUer  J.  in  Smart  v.  Wolffy  3  T.  R.  348.  2  Bro. 
Adm.  Law,  pp.  83-85, 160. 
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merce  and  navigation,  and  founded  in  the  same  enlightened 
wisdom,  which  has  sustained  the  Equity  jurisdiction  through 
all  its  earlier  as  well  as  later  perils,  I  cannot  consent  to  be  the 
instrument  of  surrendering  its  powers,  consistently  with  my 
own  conscientious  discbarge  of  duty.  Other  persons  with  dif- 
ferent opinions  may  concur  in  reducing  it  to  a  state  of  decrepi* 
tude,  which  will  leave  it  neither  dignity  nor  power ;  and  I 
shall  not  scruple  to  obey  their  decisions,  when  they  shall 
have  judicially  prescribed  the  limits,  which  I  am  bound  not  to 
transcend. 

But,  although  I  am  prepared  to  vindicate  the  Admiralty 
jurisdiction  over  all  maritime  contracts,  as  matter  juris  ei  d€ 
jur£f  it  is  not  my  intention  to  do  more  than  to  affirm  it  in  the 
present  case,  where  the  suit  is  founded  upon  a  claim  of  freight 
under  a  charter-party  for  a  voyage  on  the  high  seas.  And,  in 
the  first  place,  I  shall  show  what  has  been  the  claim  of  the  Ad- 
miralty itself  in  relation  to  this  matter ;  and  in  the  next  place, 
how  it  stands  or  has  stood  upon  the  authority  of  adjudications 
at  the  common  law. 

la  regard  to  the  jurisdiction  asserted  by  the  Admiralty  ovei 
charter-parties,  it  can  be  traced  back  to  the  very  earliest 
records  of  the  Court.  We  find  from  the  records  contained 
in  the  Black  Book  of  the  Admiralty,  (a  work  of  high 
antiquity  and  undoubted  authority,)  that  as  early  as  the 
second  year  of  the  reign  of  Edward  the  First,  that  Monarch 
with  the  assent  of  his  Lords,  (ses  Seigneursy)  by  an  Ordinance 
made  at  Hastings,  expressly  prohibited  all  seneschals  and 
bailifi^  of  the  Lords  of  Franchises  on  the  sea-coasts  from 
taking  cognizance  of  any  pleas  touching  merchant  or  mariner, 
as  well  by  deed  as  by  charier  of  sMps,  obligations,  and  other 
deeds  beyond  twenty  shillings  or  forty  shillings  in  amount, 
upon  penalty  of  prosecution  therefor  in  the  Admiralty.  And 
it  was  declared  by  the  same  Ordinance,  that  every  contract 
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made  between  merchant  and  merchant,  or  merchant  and  mari- 
ner, beyond  seas  or  within  the  flood-mark,  should  be  iried 
before  the  Admiral,  and  not  elsewhere.*  This  Ordinance  was 
fully  recognised  and  enforced  by  penal  sanctions  in  the  reign 
of  Edward  the  Third.*  The  early  commissions  to  the  Ad- 
miralty were  conceived  in  terms  so  general  and  broad,  as  to 
include  an  ample  jurisdiction  in  all  maritime  contracts.^  After 
the  passage  of  the  Statutes  of  13tb  Richard  II.,  ch.  5,  and 
15th  Richard  II.,ch.  3,  whose  prohibitions  can  by  no  just 
construction  be  applied  to  charter-parties  made  in  foreign 
ports  for  foreign  voyages,  even  if  they  can  be  applied  (which 
I  do  not  admit)  to  charter-parlies  made  within  the  realm,  for 
voyages  on  and  over  the  high  seas,  or  beyond  seas,  the  com- 
missions of  the  Admiralty  contained  a  proviso,  that  the  Ad- 
miralty should  not  take  cognizance  of  any  contracts,  pleas,  or 
complaints  (quereles),  made  or  arising  on  land  or  water,  with" 
in  the  body  of  any  county.^  Mr.  Prynne  (a  most  learned 
antiquarian)  does  not  hesitate  to  affirm,  that,  from  the  time 
of  passing  these  Statutes  down  to  the  time,  when  Lord  Coke^ 
in  the  beginning  of  the  reign  of  King  James  the  First,  com- 
menced his  hostilities  against  the  Admiralty  jurisdiction,  there  is 


A  Gierke's  Praxis.  Roughton,  art  xxxviii.  pp.  J  43, 144,  C.  20, 21.  Id. 
art  xvii.  p.  120.  Id.  art.  xxvi.  p.  130.  Prynne's  Anlmad.  pp.  Ill, 
114-116.    Id.  pp.  83,  88, 90, 103, 123.    2  Gall.  R.  402,  404. 

ft  Ibid. 

3  See  Prynne's  Animad.  pp.  85, 118  -122.    2  Gall.  R.  405, 406. 

4  Prynne's  Animad.  pp.  85, 118-122.  Mr.  Prynne  has  with  great 
learning  and  ability  endeavoured  to  show  from  the  petitions  to  Parlia- 
inent,  on  which  the  Statutes  of  Richard  the  Second  were  grounded,  that 
they  were  Qot  intended  to  abridge  the  original  jurisdiction  of  the  Ad- 
miralty ;  but  to  take  away  encroachments  of  the  Admiralty  in  regard 
to  persons  and  things,  which  had  nothing  to  do  with  maritime  contractB 
or  transactions  on  or  beyond  the  seas.    Prynne's  Animad.  pp.  77*8S^ 
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not  to  be  found  a  single  case^with  the  exception  of  Tooley's  ca$ey 
(36  Hen.  8,)  (which  can  in  no  correct  view  be  deemed  a  de- 
cision OD  the  point,^)  in  which,  upon  maritime  contracts  made 
in  foreign  ports,  any  prohibition  bad  ever  been  granted.^   And 
yet  during  all  this  period,  he  insists,  that  suits  upon  foreign 
charter-parties,and  other  foreign  maritime  contracts,  were  con- 
stantly brought  and  decided  in  the  Admiralty.^  The  Admiralty 
did  not,  indeed,  limit  itself  to  foreign  maritime  contracts ;  but 
insisted  upon  maintaining  jurisdiction  over  charter-parties  for 
foreign  voyages,  and  other  maritime  contracts,  made  within 
the  realm,  upon  the  ground,  that  the  Statutes  of  Richard 
never  intended  to  touch  or  trench  upon  this  ancient  and  well- 
founded  jurisdiction.  Sir  Leoline  Jenkins  has  expounded  this 
subject  with  great  clearness  and  force  in  his  celebrated  argu- 
ment before  the  House  of  Lords,  in  favor  of  the  Admiralty 
jurisdiction  ;    and  he  applied  it  especially  to  charter-parties 
made  within  the  realm,  for  voyages  over  or  beyond  the  seas.^ 
He  is  supported  in  this  opinion  by  2d0uchy  Godolphinj  and 
Exion ;  and  by  the  constant  claim  and  exercise  of  the  juris- 
diction by  the  Judges  of  the  Court  of  Admiralty  down  to  his 
own  times.^    The  language  of  the  commissions,  granted  to 
the  Admiralty  after  these  Statutes  were  passed,  proceeded 
upon  the  grounds,  that  it  was  a  rightful  jurisdiction.     Zouch 
has  given  us  a  transcript  of  the  common  form  of  these  com- 
missions, which  he  asserts  to  have  been  of  one  uniform  tenor 

1  Prjmne's  Animad.  pp.  76, 83. 
« Id.  pp.  76,  77,  83,  84. 

3  Id.  pp.  83,  84.    2  Gall.  R.  443, 444. 

4  1  Sir  Leo.  Jenkins's  Works,  by  Wynne,  p.  6.  Hail's  Law  Journal, 
p.  557. 

s  See  Zouch's  Adm.  Jarisd.  pp.  d8,  &c.,  102, 118.  Godolphin's  Adxn. 
Juris,  pp.  42,  44, 129,  132, 141.  Ezton's  Diceology,  Ft  3,  ch.  2, 3, 4, 
5,6^7,8.    See  also  Id.  pp.  321, 386. 
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from  the  time  of  Queen  Mary  down  to  the  time  of  Charles  the 
Second.  The  language  of  these  commissions  gives  authority 
'^  to  hold  conusance  of  pleas,  &c.,  ckarter^artie$f  contrac- 
tioDS,  bills  of  lading,  and  all  other  contracts,  which  may  any- 
ways concern  moneys  due  for  freight  of  ships  hired,  or  let  to 
hire."^  The  Statute  of  32d  Henry  VIIL,  ch.  14,  also, 
which,  for  the  purpose,  as  it  avows,  of  aiding  the  navigation 
and  commerce  of  the  realm,  makes  many  special  provisions 
in  regard  to  charter-parties  for  voyages  from  London  to  for* 
eign  countries,  and  from  the  latter  to  London,  expressly  gave 
to  the  Court  of  Admiralty  jurisdiction  to  entertain  suits  for 
negligent  keepfng  of  the  merchandise  shipped,  and  delays  in 
the  voyage,  against  the  owner  and  master  of  the  ship.^  And 
yet  Lord  CoJce,  with  singular  disingenuousness,  has  wholly 
suppressed  this  clause  in  his  statement  of  the  Statute ;  and  has 
given  to  its  provisions  a  false  coloring,  which  cannot  fail  to 
mislead  the  reader.^ 

In  the  next  place,  as  to  the  doctrine  of  the  Courts  of  Com«- 
mon  Law.  It  is  true,  that  the  jurisdiction  asserted  by  tbe 
Court  of  Admiralty  over  charter-parties  and  maritime  con-» 
tracts,  was  not,  after  the  Statutes  of  Richard  II.,  admic-* 
ted  by  the  Courts  of  Common  Law  to  be  well  founded.  But 
it  is  equally  true,  that  it  was  not  uniformly  denied  by  tbosa 
Courts.    On  tbe  contrary,  there  are  to  be  found  various  cases, 

where  tbe  jurisdiction  has  been  directly  or  indirectly  affirmed.^ 

—  ■  -  ■  -■ 

1  Zouch's  Adm.  Jurisd.  p.  92.    2  Gall.  R.  452,  note. 

'  The  Statute  is  given  at  large  in  the  recent  edition'of  the  Statutes, 
published  by  authority  of  the  British  Parliament.  Prynney  in  his  Ani- 
madversions,  pp.  121,  122,  has  given  the  proviso  verbatim ;  and  I  have 
myself  examined  the  Statute  in  order  to  ascertain  its  correctness.  See 
also  Zouch^s  Adm.  Jurisd.  p.  106. 

S4  Inst  p.  199. 

4  See  De  Lovio  v.  BoU,  2  Gall.  R.  447  -  452.  Ezton's  Diceol.  Pt  3, 
ch.  7,  p.  338,  dtc    Id.  ch.  8,  p.  352,  &c.    Id.  ch.  9,  p.  36a 
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The  struggle,  indeed,  by  the  Admiralty  to  maintain  its  an- 
cient jurisdiction  was  constantly  renewed,  as  often  as  the 
Conrts  of  Common  Law  sought  to  restrain  it.  This  struggle 
was,  about  the  middle  of  the  reign  of  Queen  Elizabeth,  (in 
May,  1575,)  brought  to  an  issue  by  a  complaint  of  the  Court 
of  Admiralty  to  the  Queen ;  and  thereupon  the  Judges  of 
the  King's  Bench,  and  the  Judge  of  the  Court  of  Admiralty, 
came  to  an  agreement  on  the  subject,  which  is  given  at  large 
by  Prynne,  and  Zouchy  and  Lord  Coke.^  One  of  the  arti- 
cles of  agreement  is  as  follows  :  *^  It  is  agreed,  that  the  said 
Judge  \o(  the  Admiralty]  may  have  and  enjoy  knowledge 
and  breach  of  charter-parties  made  between  masters  of  ships 
and  merchants,  for  voyages  to  be  made  to  the  ports  beyond 
the  seas,  and  to  be  performed  beyond  and  upon  the  seas,  ac« 
cording  as  it  hath  been  accustomed,  time  out  of  mindy  and  ac- 
cording to  the  good  meaning  of  the  Statute  of  32d  Henry 
YIIL,  ch.  14,  though  the  same  charter-parties  happen  to  he 
made  within  the  realm.''  This  agreement  remained  in  fall 
force  and  operation  until  Lord  Coke  became  Chief  Justice  of 
the  Court  of  Common  Pleas,  in  the  sixth  year  of  the  reign  of 
James  the  First,  when  he  granted  a  prohibition  in  a  case  of 
this  sort^  The  subject  was  then  brought  before  the  King ;  aiid 
we  have  now  the  answer  of  Lord  Coke  and  his  brethren  given 
in  answer  to  the  articles  of  agreement  on  that  occasion,  in  bis 
4th  Institute,  (p.  134.)  And  what  is  the  answer  of  Lord 
Coke  to  the  agreement  ?  He  does  not  attempt  to  deny  the 
genuineness  or  authority  of  the  document  in  direct  terms. 
But  he  uses  the  following  language  :  '^  That  for  so  much 
thereof  as  differeth  from  these  answers,  it  is  against  the  lawa 
and  Sututes  of  this  realm  ;  and  therefore  the  Judges  of  the 
■  ■ «    ■  ^^^^— ■  ■        1^1        ■      ii-i.i        ,.  .. 

1  4  Inst.  p.  134.     Zoach's  Adm*  Jurisd.  p.  14.    Prynne's  Aidmid. 
p.  96.    3  Wheaton  R.  965,  367  note. 
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KiDg's  BeDch  never  assented  thereto,  as  is  pretended ;  neither 
doth  the  phrase  thereof  agree  with  the  terms  of  the  laws  of 
the  realm."  It  is  incredible,  that  this  supposed  agreement 
should  have  been  spurious.  It  was  recorded  (or  reserved,  as 
Prynne  says)  in  the  Court  of  Admiralty,  and  produced  be- 
fore the  King  by  the  then  Judge  of  the  Admiralty,  as  a  gen- 
uine paper,  containing  the  points  of  jurisdiction  insisted  on 
by  the  Admiralty  on  one  side,  and  the  separate  answers  to 
each  by  the  Judges  of  the  King's  Bench,  on  the  other  side. 

The  controversy  was  from  that  time  renewed  with  unabated 
vigor  on  each  side,  and  continued  until  the  reign  of  Charles  the 
First,  when  the  subject  was  again  brought  before  the  King  in 
Council,  upon  the  complaint  of  the  Admiralty;  and  the  mat- 
ters in  difference  between  the  Admiralty  and  the  Courts  of 
Common  Law  were  several  times  heard  and  debated  at  lai^e. 
At  length,  in  February,  1632,  certain  articles  were  drawn  up, 
read,  agreed  to,  and  resolved  upon,  by  the  King  and  Council, 
and  signed  and  assented  to  by  the  twelve  Judges  of  England, 
and  the  then  Attorney-General,  and  entered  upon  the  Regis- 
try of  the  Council.^  To  these  articles  of  agreement  Lord 
Cokeys  objection  cannot  apply,  that  they  were  never  signed  or 
assented  to  by  the  Judges.  The  first  of  these  articles  is  in 
these  words  :  ^^  If  a  suit  should  be  commenced  in  the  Admi- 
ralty upon  contracts  made,  or  other  things  personal  done',  be- 
yond the  seas,  or  upon  the  sea,  no  prohibition  is  to  be  award- 
ed." The  second  is :  "  If  suit  be  before  the  Admiral  for 
freight,  or  mariners'  wages,  or  for  breach  of  charter-parties, 
for  voyages  to  be  made  l>eyond  the  seas,  though  the  charter- 
party  happens  to  be  made  within  the  realm,  so  as  the  penalty 


1  Prynne's  Animad.  pp.  100, 101.  Godolphin'e  Adm.  Jurisd.  p.  157. 
Exton'8  DiciBol.  p.  403.  Zouch's  Adm.  Jurisd-  pp- 122, 123.  2  Browne's 
Adm.  Law,  p.  78.    Hall's  Adm.  Practice,  Intro.  Jurisd.  xxiv.  D. 
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be  not  demaDded,  a  prohibition  is  not  to  be  granted.  But  if 
the  suit  be  for  the  penalty ;  or  if  the  question  be,  whether  the 
charter-party  were  made  or  not ;  or  whether  the  plaintiff  did 
release,  or  otherwise  discharge  the  same  tuiihin  the  realm ; 
this  is  to  be  tried  in  the  King's  Court  at  Westminster,  and 
not  in  his  Court  of  Admiralty."  The  restrictions  here  in- 
sisted on,  are  of  matters  exclusively  arising  on  land  within 
the  realm,  and  in  no  wise  of  facts  arising  on  the  sea,  or  be- 
yond seas. 

It  is  difficult  to  conceive,  how  any  case  of  jurisdiction  could 
be  more  firmly  and  deliberately  settled,  than  on  such  an  oc- 
casion. The  very  circumstance,  that  it  contained  the  opin- 
ions, and  had  the  judicial  assent  of  the  Judges  of  the  realm^ 
as  well  as  of  the  King  and  his  Council,  (an  uncommon  num- 
ber being  assembled  for  the  purpose,)  gives  to  it  as  great  a 
sanction  of  authority  in  point  of  law,  as  any,  which  can  be 
imagined.  If  the  opinions  of  Lord  CoJce  and  his  brethren  at 
a  former  period  are  to  be  held  of  any  authority,  as  evidence 
of  the  law;  how  much  more  weight  ought  to  be  attributed  to 
such  a  solemn  re-examination  of  the  whole  subject  under 
such  circumstances  ?  I  profess  myself  wholly  unable  to  com- 
prehend any  grounds,  upon  which  the  conclusiveness  of  such 
an  adjudication  can  be  gainsaid  or  overturned.  Sir  Leoline 
Jenkins  has  remarked,  that  this  act  of  Council  was  the  result 
of  many  solemn  debates  ;  and  not  the  effect  of  artifice  and 
surprise  ;  that  it  was  enrolled  in  the  several  Courts  of  West- 
minster, as  the  resolutions  of  all  the  Judges,  and  as  a  stand- 
ing rule  to  be  observed  for  the  future  ;  and  that  it  was  punc- 
tually observed,  as  to  the  granting  and  denying  of  prohibi- 
tions, until  the  late  disorderly  times,  (the  times  of  the  Com- 
monwealth,) bore  it  down,  as  an  act  of  prerogative,  prejudi- 
cial (as  was  pretended)  to  the  common  laws,  and  the  liberty 
of  the  subject.    And  he  then  adds,  that  it  was  not  long  before 

VOL.    VI.  71 
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the  usurping  powers  found  it  necessary^  for  the  encouragement 
of  trade  and  navigation,  to  make  several  Ordinances  confirm- 
ing the  jurisdiction.^ 

The  learned  Judge  is  well  warranted  in  these  statements. 
There  is  a  case  of  a  lihel  for  freight  reported  by  Prynney  in 
which  he  was  Counsel,  and  which  was  finally  decided  by  the 
House  of  Lords  upon  appeal  in  1645,  in  which  the  jurisdic- 
tion of  the  Admiralty  to  maintain  such  a  suit,  was  expressly 
afiirmed,  and  a  procedendo  was  awarded  to  the  Court  of  Del-* 
egates,  (in  which  the  suit  was  then  pending,)  to  proceed  and 
decide  the  cause  ;  and  they  accordingly  did  decide  it  in  favor 
of  the  libellant,  and  he  had  execution  for  his  debt  and  costs 
accordingly.'  Here,  then,  we  have  the  highest  judicial  au- 
thority of  the  realm  asserting  the  same  jurisdiction,  which  bad 
been  asserted  by  the  twelve  Judges  in  1632.  In  ScobelPs 
Collection  of  Ordinances  during  the  Commonwealth,  we  also 
find  the  Act  or  Ordinance,  passed  by  Parliament  during  the 
time  of  the  Commonwealth,  on  the  subject  of  the  jurisdiction 
of  the  Admiralty.  It  was  first  passed  in  1648,  and  was  by 
subsequent  Ordinances  made  perpetual.  But,  though  it  was 
carried  into  full  efifect  during  the  Protectorate ;  yet  upon  the 
restoration  of  Charles  the  Second  it  was  treated,  like  all  the 
other  Ordinances  of  Parliament  during  the  Commonwealth,  as 
an  act  of  usurpation,  and  therefore  it  then  in  a  legislative  sense 
expired.  The  Ordinance  expressly  declares,  among  other 
things,  that  the  Court  of  Admiralty  shall  have  cognizance  and 
jurisdiction  ^^  in  all  cases  of  charter-parties,  or  contracts  of 
freight,  bills  of  lading,"  &c.' 

1 1  Sir  Leoline  Jenkins's  Works,  Argument  on  Adm.  Jurisc.  G  Hall's 
Law  Journal,  p.  568. 

a  Prynne's  Animad.  pp.  123, 124.  Mr.  Prynnt  has  given  a  copy  of 
the  judgment  of  the  liouse  of  Lords. 

3  See  Hall's  Adm.  Practice,  Jurisd.  xziv.  £. 
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It  is  most  material  to  observCf  that  this  affirmation  of  the 
Admiralty  jurisdictioD  over  charter-parties  id  1632  was  about 
the  period  of  the  emigratioD  of  our  ancestors ;  and  the  juris- 
diction continued  to  be  so  held  until  1660.  So  that  it  may  be 
deemed  to  have  been  brought  by  them  to  this  country,  as  a 
part  of  the  then  acknowleged  common  law  of  the  land.  But 
it  is  still  more  material  to  state,  that  the  prohibitions  of  the 
Statutes  of  Richard  the  Second,  whatever  may  be  their  true  in- 
terpretation, are  by  their  very  language  and  objects  limited  to 
the  High  Court  of  Admiralty,  and  its  proceedings  within  the 
realm  of  Englaind ;  and  they  do  not  affect  to  control  the  ancient 
jurisdiction  exercisable  by  the  Lord  High  Admiral  elsewhere 
out  of  the  realm  ;  and  never  were  applicable  in  terms  to  the 
Vice- Admiralty  Courts  in  the  Colonies.  At  least,  I  have 
never  been  able  to  find  any  decisive  traces  of  such  limitations, 
acknowledged  or  acted  upon  in  the  Vice-Admiralty  Courts. 
On  the  contrary,  in  all  the  forms  of  the  commissions  of  the 
Vice-Admiralty  Courts,  which  have  fallen  under  my  observa- 
tion, there  is  a  most  ample  enumeration  of  jurisdiction  in  all 
maritime  causes.  Stokes^  in  his  History  of  Colonies  (p.  166), 
has  given  a  copy  of  the  common  form  of  the  commissions  of 
the  Vice-Admiralty  Courts  ;  and  it  is  precisely  in  the  same 
terms  with  all  the  others,  which  I  have  seen.  It  grants  au- 
thority '^to  take  cognizance  of,  and  proceed  in,  all  civil  and 
maritime  causes,  and  in  complaints,  contracts,  offences,  &c., 
pleas,  debts,  &;c.,  charter-parties ,  agreements,  suits,  tres- 
passes, injuries,  &c.,  and  business  civil  and  maritime,"  &c.^ 
So  that,  unless  we  are  prepared  to  say,  that  these  commissions 


1  A  similar  commission,  with  similar  terms  of  jurisdiction  was  granted 
to  Govenor  Wentworth  of  the  Royal  Province  of  New  Hampshire,  in 
6th  George  III.  There  will  be  foand  a  ciUtion  from  it  of  a  corre- 
sponding passage  in  3  Gall.  R.  470,  note. 
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issued  by  the  Crown  from  time  to  time  to  the  Vice-Admirahj 
Courts  in  the  American  Royal  Provinces,  as  well  as  in  the 
Colonies  generally,  are  to  be  treated  as  clear  usurpations  of 
authority,  (which  would  be  a  bold  proposition  to  maintain,) 
there  seems  every  reason  to  hold,  that  the  Admiralty  jurisdic- 
tion in  the  colonies  and  provinces  was  not  affected  by  the 
Statutes  of  Richard.     Dr.  Browne  informs  us,  that  as  late 
as  1764,  a  suit  for  freight  was  maintained  in  the  Vice-Admi- 
ralty Court  of  Gibraltar ;  and  that  down  to  his  own  day,  (in 
1800,)  suits  on  charter-parties  and  by  material-men  were 
often  brought  in  Ireland  without  any  prohibition.^     In  a  very- 
recent  case,  (2%e  Elizabeth^  1  Hagg.  Adm.  R.  226,)  which 
was  a  libel  on  a  charter-party,  originally  brought  in  the  Vice- 
Admiralty  Court  at  the  Cape  of  Good  Hope,  an  appearance 
was   given  to  the  suit  under  protest    to    the    jurisdiction. 
The  commission  contained  authority,  (as  in  common  patents,) 
to  take  cognizance  of  charter-parties ;   and  the  protest  was 
overruled,  and  a  decree  to  pay  the  money  into  Court   was 
made ;  and  it  was  paid  into  Court  accordingly ;  and  an  appeal 
was  taken  to  the  High  Court  of  Admiralty.     The  appeal  not 
being  prosecuted,  the  appellate  Court  pronounced  the  appeal 
to  be  deserted,  and  condemned  the    appellant  in  costs.   This 
decree  cannot  he   vindicated  except  upon   the  supposition, 
that  the  Vice- Admiralty  Court  was,  in  the  opinion  of  Lord 
Stowellf  competent  in  point  of  jurisdiction  to  entertain  the 
suit.     It  may  be  very  different  with  the  High  Court  of  Ad- 
miralty  in   England.      Under   the   torrent  of  prohibitions,* 
which  have  been  poured  upon  it  in  former  times,  it  is  indeed 
difficult  to  know,  what  construction  ought  to  be  put  upon  any 
of  the  terms  of  the  Admiralty  commission.     Lord  SioweU  is 


1  2  Browne's  Adm.  Law,  p.  122,  note,  (74.)    Id.  pp.  534,  535, 538. 
« Id.  p.  85. 
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but  too  well  justified  in  the  remark  made  by  him,  in  the  spirit  of 
uncomplaining,  but  conscious  injustice,  that  "  it  is  universally 
known,  that  a  great  part  of  the  powers  given  by  the  terms  of 
that  commission  are  totally  inoperative ;  and  that  its  actual 
jurisdiction  stands  in  need  of  the  support  of  continual  exer- 
tions and  usage.''  ^  And  Dr.  Broxone  is  so  little  satisfied  with 
the  decisions  made  on  the  subject  of  the  Admiralty  jurisdic- 
tion by  the  Courts  of  Common  Law  during  the  reign  of  Charles 
the  Second,  that  he  does  not  scruple  to  say,  ^' that  if  a 
party  were  to  institute  a  suit  in  the  High  Court  of  Admiralty 
on  a  charter-party  for  freight,  I  do  not  see,  how  the  Court 
could  refuse  to  entertain  it ;  and  I  have  some  reason  to  think, 
that  this  my  opinion  is  supported  by  very  high  authority."  ^ 
Who  the  high  authority  is,  to  whom  he  here  alludes,  we 
have  no  means  of  knowing,  though  it  might  perhaps  be  con- 
jectured, that  he  alludes  to  Lord  StoweU^  then  presiding  in 
the  High  Court  of  Admiralty.  However  this  may  be,  I  for 
one  cannot  yield  up  my  own  judgment  upon  this  subject, 
supported  as  it  is  by  the  clearest  evidence  of  an  ancient  and 
well-settled  original  jurisdiction  in  the  Admiralty,  by  tlie  as- 
sent and  agreement  of  the  twelve  Judges  in  1632,  and  by  the 
deliberate  judgment  of  the  House  of  Lords  in  1645,  to  later 
adjudications  by  any  inferior  tribunals,  having  nothing  to  com- 
mend them  in  the  depth  of  the  learning  or  reasoning,  which 
they  display,  and  built  upon  no  consistency  of  principles. 
Having  gone  over  this  matter  at  large  in  De  Lovio  v.  Boity 
(2  Gall.  R.  437-467,)  I  do  not  propose  tore-urge  the  argu- 
ments there  urged  ;  and  I  content  myself  in  conclusion  by 
stating  my  deliberate  judgment  to  be  in  favor  of  entertaining 
jurisdiction   in  the  present  case.     Mr.  Chancellor  Kent  has 


1  Tht  .^pdlo,  1  Hagg.  Adiu.  R.  312,  313. 
^  9  Browne's  Adm.  Law,  p.  122. 
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also  expressed  his  decided  opinioD  io  favor  of  the,  jurisdic- 
tion ; '  and  my  learned  brother,  Judge  fVarcy  has  supported 
it  by  great  force  of  reasoning  and  depth  of  learning,  in  the 
case  of  Drinkwaier  v.  The  Cargo  of  the  Brig  Spartan, 
(3  American  Jurist,  p.  26.) 

The  next  question  is,  who  is  to  be  deemed  owner  for  the 
voyage  under  the  terms  of  this  charter-party.  The  instru- 
ment begins  in  the  common  form  ;  and  after  naming  the  par- 
ties, it  proceeds  to  state,  that  it  is  witnessed,  *^  that  the  said 
Weston,  [the  libellant,]  for  the  consideration  thereinafter 
mentioned,  has  letten  to  freight  the  whole  of  the  said  schoon- 
er with  appurtenances  to  her  belonging,  except  the  cabin, 
which  is  reserved  for  the  use  of  the  master,  and  what  room  is 
necessary  under  deck  for  provisions,  wood,  water,  and  cables, 
for  a  voyage  from  this  port  [Boston]  to  Havana  in  Cuba,  and 
thence  back  to  this  city  [Boston],  where  she  is  to  be  dis- 
charged, dangers  of  the  seas  excepted."  It  then  proceeds 
to  state,  that  the  libellant  covenants,  that  the  schooner  shall 
be  tight,  staunch,  and  strong,  and  be  sufficiently  tackled  and 
apparelled  for  such  a  voyage ;  and  that  it  shall  be  lawful 
for  the  charterers,  as  well  at  Havana  as  at  Boston,  to  load 
and  put  on  board,  both  under  and  on  deck,  a  loading  of 
such  goods,  as  they  shall  think  proper,  contraband  goods  ex- 
cepted ;  and  the  libellant  is  to  pay  all  and  every  charge  of 
victualling  and  manning  the  schooner  during  the  voyage,  and 
is  to  furnish  the  schooner  victualled  and  manned ;  and  the 
other  charges,  port  charges,  pilotage,  &c.,  are  to  be  borne 
by  the  charterers  ;  and  they  are  to  make  advances,  not  ex<- 
ceeding  $100,  to  the  master  during  the  voyage.  In  consid- 
eration whereof  the  charterers  agree  to  pay  to  the  libellant, 
in  full  for  freight  or  hire,  at  the  rate  of  $400  for  each  and 

I  3  Kent's  Comm.,  Lect  47,  p.  320,  (9d  edition,  1832.) 
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every  calendar  month,  and  so  in  proportion  for  a  le$s  time,  as 
the  schooner  shall  be  employed  in  the  voyage,  from  the  1st  of 
December,  1833,  "  toithin  ten  days  after  her  return  to  Bos- 
tatiy  or  in  case  of  loss,  to  the  time  she  was  last  beard  of/' 
And  in  conclusion  it  states,  <<To  the  faithful  performance 
of  all  and  singular  the  covenants,  payments,  and  agreements 
the  parties  aforesaid,  each  to  the  other,  do  hereby  bind 
themselves,  their  heirs,  executors,  and  assigns,  especially 
the  said  Weston^  the  said  schoonery  and  the  said  Bixbyy 
Valentine^  fy  Co.,  the  goods  to  be  laden  on  board  the  said 
schooner^  in  the  penal  sum  of  $  2,000  firmly  by  the  said 
presents." 

Such  is  the  substance  of  the  charter-party.  And  upon  the 
construction  of  the  terms  of  it,  I  cannot  entertain  a  doubt, 
that  Weston,  (the  libellant,)  remained  the  owner  for  the  voy- 
age. The  vessel  was  equipped,  and  manned,  and  victualled 
by  him  ;  and  at  his  expense  during  the  voyage  ;  and  he  cov- 
enanted to  take  on  board  such  goods  in  the  voyage,  as  the 
charterers  should  think  proper.  The  whole  arrangements  on 
his  part  in  these  respects  sound  merely  in  covenant.  It  is 
true,  that  in  another  part  of  the  instrument  it  is  said,  that  he 
has  letten  to  freight,  (which  may  seem  to  import  a  present 
demise  or  grant,  and  not  a  mere  covenant,)  the  whole  schoon- 
er for  the  voyage.  But  this  language  is  qualified  by  what 
succeeds.  And  the  whole  schooner  is  not  let ;  for  there  is  an 
express  exception  of  the  cabin  and  certain  portions  of  other 
room  under  deck.  If  the  whole  schooner,  then,  was  not 
granted  during  the  voyage  on  freight,  how  is  it  possible  to 
contend,  that  the  libellant  did  not  still  remain  owner  for  the 
voyage  ?  The  master  was  his  master,  appointed  by  him,  and 
responsible  to  him ;  the  crew  were  hired  and  paid  by  him ; 
and  the  victualling  and  manning  were  at  his  expense.  He 
also  retained  the  exclusive  possession  of  a  part  of  the  vessel 
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for  the  voyage,  and  the  control  and  navigation  of  her  during 
the  voyage.  Taking,  then,  the  whole  instrument  together,  it 
seems  wholly  inconsistent  with  the  manifest  intent  of  the  par- 
ties, that  the  charterer  should  be  the  owner  for  the  voyage. 
It  appears  to  me,  that  this  case  is  governed  in  all  its  circum- 
stances by  decisions,  which  have  been  made  by  the  Supreme 
Court  of  the  United  States.  In  H  oe  v.  Grovermany 
f  ^  (1  Cranch  R.^iH^)  under  circumstances  far  less  cogent  and 
expressive,  the  Supreme  Court  held  the  general  owner  to  be 
owner  for  the  voyage,  although  in  that  case  the  whole  tonnage 
of  the  vessel  was  let  for  the  voyage.  The  case  of  Mascardier 
V.  The  Chesapeake  Insurance  Company^  (8  Cranch  R.  39,)  is 
•  almost  identical  with  the  present  in  its  leading  circumstances. 
And  the  Court  there  laid  down  the  broad  distinction  in  the 
following  terms  :  "  A  person  may  be  owner  for  the  voyage, 
who  by  contract  with  the  general  owner  hires  the  ship  for 
the  voyage,  and  has  the  exclusive  possession,  command,  and 
navigation  of  the  ship.  But  where  the  general  owner  retains 
the  possession,  command,  and  navigation  of  the  ship,  and 
contracts  to  carry  a  cargo  on  freight  for  the  voyage,  the 
charter-party  is  considered  as  a  mere  affreightment,  sounding 
in  covenant ;  and  the  freighter  is  not  clothed  with  the  char- 
acter or  legal  responsibility  of  ownership."  Tried  by  this 
test,  there  cannot  be  a  doubt,  that  the  libellant  remained  the 
owner  for  the  voyage.^  I  am  aware,  that  there  are  in  the 
English  cases  some  very  nice  distinctions,  and  perhaps  some 
decisions  not  very  easily  reconcilable  with  each  other.  But 
it  appears  to  me,  that  the  current  of  authority  in  the  Courts  of 
Westminster  Hall  ranges  itself  on  the  same  side  with  the  de- 
cisions of  the  Supreme  Court,  and  with  the  decisions  of  the 
American  State  Courts  on  the  same  subject.     I  do  not  go 

>  See  also  Gracit  v.  Palmtr^  8  Wheaton  R.  605,  and  Colvin  v.  JVetr- 
htrry^  1  Clarke  &  Finelly's  R.  283. 
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over  the  cases.  Many  of  them  will  be  found  collected  in 
Abbott  on  Shipping,  and  in  the  notes  to  the  American  edition 
of  1829,  (pp.  19-22,  173-178);  in  Holt's  Law  of  Ship- 
ping, (Pt.  2,  §  15,  pp.  195,  196)  ;  and  in  the  learned  Com- 
mentaries of  Mr.  Chancellor  Kenty  (3  Kent's  Coram.  Lect. 
45,  2d  edition,  p.  137,  Sec.) ^  Some  stress  was  laid,  in  the 
argument  at  the  bar,  on  the  fact,  that  the  master  received  his 
letter  of  instruction  from  the  charterers  ;  and  that  the  libel- 
lant  gave  him  a  copy  of  the  charter-party  only,  and  verbal 
orders  to  proceed  accordingly.  But  I  cannot  perceive,  how 
these  circumstances  vary,  in  the  slightest  manner,  the  legal 
predicament  of  the  case.  They  are  perfectly  consistent  with 
the  libellant's  remaining  owner  for  the  voyage. 

The  third  and  far  the  most  difficult  question  is,  whether 
there  was  a  lien  on  the  homeward  cargo  for  the  freight.  In 
general,  it  is  well  known,  that  by  the  common  law  there  is  a 
lien  on  the  goods  shipped  for  the  freight  due  thereon,  wheth- 
er it  arise  under  a  common  bill  of  lading  or  under  a  charter- 
party.  But,  then,  this  lien  may  be  waived  by  consent;  and 
in  cases  of  charter-parties,  it  often  becomes  a  question, 
whether  the  stipulations  are,  or  are  not,  inconsistent  with  the 
existence  of  the  lien.  For  instance,  if  the  delivery  of  the 
goods  is  by  the  charter-party  to  precede  the  payment  or  se- 
curity of  payment  of  freight ;  such  a  stipulation  furnishes  a 
clear  dispensation  with  the  lien  for  freight ;  for  it  is  repugnant 
to  it,  and  incompatible  with  it.  On  the  other  hand,  where 
such  payment,  or  security  of  payment  of  freight,  is  to  be 
simultaneous  or  concurrent  with  the  delivery,  there  the  lien 

*  See  also  Pickman  v.  fFoods,  6  Pick.  R.  251.  Clarkson  v.  EdeSf 
4  Cowen  R.  478.  ChrUiie  v.  Lewis^  2  Brod.  &  Ring.  R.  416.  The 
Mastery  ^c.  of  Trinity  House  v.  Clarkey  4  M.  &  Selw.  R.  288.  Colvin 
v.  JVeuhtnryy  8  B.  &  Cresw.  R.  166.  5.  C.  on  appeal,  1  Clarke  &  Fi- 
nelly  R.  28a 
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exists  in  its  full  force,  and  may  be  insisted  on.^  This  doctrine 
is  clearly  established  ;  and  it  especially  formed  the  ground* 
work  of  the  reasoning  in  Yates  v.  RaiUtofij  (8  Taunt.  R. 
293,)  Christie  v.  Lewisy  {2  Brod.  b  Bing.  R.  410,)  Tate  v. 
Meek,  (8  Taunt.  R.  S80,)  SavUle  v.  (Jampumj  (2  Bam.  b 
Aid.  R.  503,)  Faith  ▼.  East  India  Company^  (4  Bam.  b 
Aid.  R.  630,)  and  Grade  v.  Palmer,  (8  Wbeaton  R.  605.) 

The  question,  then,  in  the  first  place  is,  whether  the  pres- 
ent charter-party  contains  any  stipulation  incompatible  with 
the  notion  of  a  lien  ;  for  otherwise  it  will  clearly  attach.  The 
only  clause  bearing  upon  this  point  is  that,  which  provides  for 
the  payment  of  the  freight  ^^  within  ten  days  after  her  (the 
schooner's)  return  to  Boston,  or,  in  case  of  loss,  to  the  time 
she  was  last  heard  of."  This  latter  provision  of  this  clause 
establishes  the  fact,  that  the  payment  of  the  freight  was  not 
in  every  event  to  be  contingent  on,  or  subsequent  to,  the  de- 
livery of  the  cargo ;  and  the  other  clause  by  no  means  car- 
ries with  it  any  implication,  that  the  delivery  of  the  cai^o 
shall  precede  the  payment  of  freight.  By  our  laws  the  term 
of  fifteen  days  from  the  arrival  and  report  of  the  ship  at  the 
Custom-House  is  allowed  for  the  entry  and  discharge  of  the 
cargo ;  and  in  some  cases  twenty  days  is  allowed.'  So  that 
an  unlivery  may  be  rightfully  postponed  beyond  the  ten  days 
after  the  return  of  the  ship,  when  by  the  terms  of  the  charter- 
party  the  freight  would  become  due.  It  is  quite  remarkable, 
that  the  charty-party  does  not  contain  any  stipulation  for  the 
delivery  of  the  homeward  cargo,  or  prescribe  any  time  for  its 
delivery.  So  that  the  parties  are  left  afloat,  as  to  this  point ; 
and  their  rights  are  to  be  disposed  of  by  the  general  princi- 


*  See  Abbott  on  Shipp.  Pt.  3,  ch.  1,  §  7,  pp.  173-  178. 
«  See  Duty  CollecUon  Act  of  1799,  ch.  128,  §  36,  56.    Act  3d  March, 
1831,  ch.  180. 
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pies  of  law.  The  question,  then,  is,  whether  the  claimants 
could  by  law  insist  upon  a  positive  delivery  within  the  ten 
days  after  the  return  of  the  schooner.  I  know  of  no  prince 
pie  of  law,  upon  which  that  can  be  generally  affirmed.  The 
delivery  must  be  within  a  reasonable  time.  But  can  that  be 
deemed  an  unreasonable  delay,  which  falls  short  of  the  time 
allowed  by  the  statute  law  of  the  country  for  an  unlivery  of 
the  cargo  ?  Besides ;  on  what  ground  can  the  Court  say,  that 
the  libellant,  if  the  goods  were  unlivered,  might  not  insist 
upon  retaining  them  until  the  ten  days  were  passed,  or  pay- 
ment, or  security  for  payment,  of  the  freight  was  given  ? 
The  parties  have  not  stipulated  for  a  delivery  of  the  cargo 
within  the  ten  days,  or  for  any  delivery  at  all  without  payment 
of  freight.  And  in  a  case  of  mutual  silence  on  each  side  on 
the  point,  there  seenis  no  ground  for  a  Court  to  say,  that  a 
detention  for  the  freight  under  such  circumstances  would  be 
inequitable  or  unreasonable.  Lord  Tenterden  in  his  excel- 
lent work  on  Shipping,  (Pt.  3,  ch.  1,  ^  7,  p.  177,)  has  de- 
duced from  the  cases  this  general  result ;  that  the  right  of 
lien  for  freight  does  not  absolutely  depend  on  any  covenant 
to  pay  freight  on  delivery  of  the  cargo.  But  it  may  exist,  if 
it  appears,  that  the  payment  is  to  be  made  in  cash  or  bills 
before  or  at  the  delivery  of  the  cargo  ;  or  even  if  it  does 
not  appear,  that  the  delivery  of  the  cargo  is  to  precede  such 
payment.  Now,  in  the  present  case,  the  latter  is  the  very 
predicament,  in  which  the  charter-party  leaves  this  matter. 

But  the  case  does  not  rest  merely  upon  this  negative  infer- 
ence. There  is  an  express  clause  in  the  charter-party,  (as 
we  have  seen,)  by  which  the  parties  bind  themselves,  the 
libellant  his  ship,  and  the  shippers  their  cargo,  to  the  faithful 
performance  of  all  and  singular  the  covenants,  agreements, 
and  payments  of  the  charter-party.  This  is  a  common 
clause  in  charter-parties.    It  is  borrowed  from  the  general 
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Maritime  Law,  by  which  the  ship  is  bound  to  the  merchan- 
dise, and  the  merchandise  to  the  ship.^  Chirac  lays  it  down 
in  express  terms ;  and  it  is  specially  declared  in  the  Ordi- 
nance of  Louis  the  Fourteenth  in  1681,  which  Fo/tn  treats  on 
this  point,  as  an  affirmance  of  the  general  Maritime  Law.' 
Lord  Tenterden  in  commenting  on  this  clause,  after  remark- 
ing, that  this  principle  of  the  Maritime  Law  cannot  be  carried 
into  effect  against  the  ship  in  England,  from  a  supposed  de- 
fect of  the  Admiralty  jurisdiction,  at  the  same  time  adds,  that 
the  owners  may  be  made  responsible  by  a  special  action  on 
the  case  at  the  common  law,  or  by  a  suit  in  Equity.  He 
does  not,  however,  treat  this  clause,  as  senseless,  if  it  were 
capable  of  a  specific  execution.^  In  another  place,  comment- 
ing on  the  same  clause,  he  states,  as  the  result  of  the  authori- 
ties, (which  I  shall  immediately  consider,)  that  the  part  of  it 
binding  the  cargo  is  inoperative ;  and  that  the  lien  for  freight  is 
not  derived  from  it ;  but  is  derived  from  some  general  principle 
of  law,  or  some  special  contract.  Certainly  the  lien  is  derived 
from  some  general  principle  of  law,  or  some  special  contract.^ 
But  the  question  is,  whether  this  very  clause  does  not  consU- 
tute  such  a  special  contract.  I  contend,  that  it  does  ;  and  that 
its  clear  and  determinate  meaning  is,  that  the  cargo  shall  be 
responsible  (among  other  things)  for  the  payment  of  the 
freight.  The  words  are  of  this  purport ;  they  are  sensible  in 
the  place,  where  they  occur  ;  they  are  as  much  a  part  of  the 
instrument  as  any  other  clause  ;  and  it  was  clearly  competent 
for  the  parties  to  enter  into  such  an  agreement,  if  they  chose 


»  Abbott  on  Shipp.  Pt  2,  ch.  2,  §  5,  p.  93.  Id.  Pt  3,  ch.  1,  §  6,  (b). 
p.  169.    Id.  §  7,  p.  170.     Cleirac,  Us  et  Cout.  de  la  Mer,  p.  72. 

9  Ibid.  1  Valin's  Coram.  Liv.3,tit.l,  Des  ChaHe-PartUa  \  art  11, 
p.  629. 

8  Abbott  on  Shipp.  Pt.  2,  ch.  2,  §  5,  pp.  93,  94. 

4  Ibid.  Pt3,  ch.  1,  §6,(b),  §7,  pp.  170, 171. 
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SO  to  do.  If  the  lostrumeDt  had  expressly  declared^  that 
there  should  be  no  lien  on  the  cargo  for  the  freight,  it  cannot 
be  doubted,  that  the  stipulation  would  have  been  obligatory 
upon  the  parties.  That  was  expressly  decided  in  the  late 
case  of  Small  v.  MoateSy  (9  Bing.  R.  574,)  where  the  judg- 
ment turned  upon  this  very  point.  Now,  I  profess,  that  I 
cannot  perceive,  what  difference  there  is  in  legal  construction 
between  such  language,  and  the  language  used  in  this  charter* 
party.  The  shipper  binds  the  cargo  for  the  performance  of 
his  covenants  and  payments  under  it.  And  what  is  this  but 
giving  a  pledge  or  lien  upon  the  cargo  for  this  purpose  ?  If 
the  party  could  not  enforce  that  pledge  or  lien  actively  by  a 
suit  in  reniy  the  clause  at  least  furnishes  him  with  a  right  to 
detain  the  cargo  until  his  claim  for  freight  is  satisfied.  And  in 
the  present  case,  where  the  parties  have  been  silent,  as  to  the 
delivery  of  the  cargo  without  payment  of  the  freight,  the 
clause  may,  afortioriy  be  insisted  on  to  repel  any  presump- 
tion, that  the  parlies  had  waived  any  lien  on  the  cargo  for  the 
freight ;  for  it  would  not  then  be  bound  for  the  payment. 
This  right  of  detention  under  a  contract  was  expressly  recog- 
nised in  SmaU  v.  Moates, 

But  let  us  now  see,  what  are  the  authorities,  upon  which  a 
different  doctrine  is  maintained.  The  first  case  is  Paul  v. 
Birch f  (2  Atk.  R.  621,)  where  the  charterers  had  bound  the 
goods  to  be  put  on  board  for  the  payment  of  the  hire  or 
freight ;  and  afterwards  became  bankrupts.  Ltord  HardtvicJce 
gave  full  effect  to  the  clause,  as  against  the  assignees  of  the 
bankrupts.  But  an  attempt  was  made  to  charge  the  goods 
of  third  persons,  who  were  shippers  under  the  charterers, 
with  the  full  amount  of  the  hire  or  freight.  This  last  claim 
was  resisted  ;  and  Lord  HardwicJce  held  these  latter  goods 
liable  only  to  the  extent  of  the  freight  payable  to  the  char- 
terers by  the  shippers.     And  this  is  in  perfect  coincidence. 
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with  what  is  now  the  established  law.^  So  that  this  case^  as 
far  as  it  goes,  does  in  fact  support,  instead  of  impugning  the 
doctrine.  The  other  case  is  Birley  v.  OladUone,  (3  M.  & 
Selw.  R.  205,)  where  certainly  a  question  did  arise  upon 
the  meaning  and  effect  of  the  stipulation  now  under  consid- 
eration. The  question  there  was,  whether  the  owner  of  the 
ship  was  entitled  to  detain  the  cargo,  not  for  freight  generally, 
but  for  dead  freight,  that  is,  for  the  freight  of  goods  not  laden. 
The  Court  held,  that  he  was  not.  Lord  EUenborovgh  on 
that  occasion  said  :  ^^  The  clause  is  not  familiar  to  us  in  Eng- 
land, but  has  been  imported  from  Pothier.^^  (In  this  his  Lord- 
ship is  certainly  mistaken,  for  it  had  an  existence  centuries 
before.)  "  It  is,  like  the  charter-party,  I  believe,  of  French 
origin ;  and  I  know  not,  whether  there  may  not  be  some 
immediate  proceeding  upon  it  in  that  country."  Beyond 
question  there  is  such  a  remedy  in  France.  But  charter- 
parties  did  not  originate  in  the  French  law.  They  were 
known  in  other  countries  at  as  early,  if  not  at  an  earlier 
period.  He  afterwards  proceeded  to  say :  ^^  I  do  not  say, 
that  a  Court  of  Equity  might  not  afford  a  remedy  to  the  party 
under  the  clause,  though  there  does  not  seem  to  be  any  in- 
stance of  its  being  done.  But  at  law^  what  lien  is  there  un- 
der it  ?  &c.  It  is  absurd  to  imagine,  that  this  clause,  which 
cannot  be  mutually  obligatory,  was  intended  to  give  a  lien  on 
one  side,  without  the  like  remedy  on  the  other,  &lc.  There 
has  been  no  remedy  afforded  under  it  in  a  Court  of  Law,  and 
still  less  by  means  of  actual  lien,  &c.  This  is  not  freight 
earned  within  the  terms  of  the  charter-party.  It  falls  under 
the  general  covenants,  either  for  damage,  or  for  providing  a 
full  cargo.    But  the  party  cannot  have  this  suppletory  remedy 

'  See  Chridie  v.  Leuns,  3  Brod.  &  Bing.  R.  410.     Suudl  v.  JUbalec, 
9  BiDg.  R.  574.    JUOft  v.  £a^  jMia  Company,  4  Barn.  &;  Aid.  IL  63& 
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by  way  of  lien.     It  would  be  goiifg  too  far  to  bold,  that  this 
clause  gave  him  a  lien  for  the  non- performance  of  covenants." 
The  other  Judges  concurred  with  Lord  Ellenboraugh]  but 
their  opinions  proceeded  on  the  same  grounds  as  his,  and 
throw  no  additional  light  on  the  subject.     The  effect,  then, 
of  this  decision  is,  that  the  clause  is  wholly  nugatory  and  in- 
operative ;   that  it  is  vox,  et  praterea  nihil.     The  course  of 
reasoning,  by  which  it  is  sustained,  amounts  to  this,  that  be- 
cause by  the  law  of  England  an  active  remedy  by  a  proceed- 
ing in  rem  is  not  provided  for  in  all  cases  under   the  clause, 
therefore  no  passive  remedy  by  way  of  lien  at  law  can  exist 
for  either  party  ;  and  that  though  the  language  of  the  parties, 
binding  the  property,  is  clear,  they  cannot  intend  it,  because 
there  cannot  be  a  mutual  remedy,  and  it  would  be  inconven- 
ient for  them  to  have  their  property  bound  for  the  perform- 
ance of  covenants  generally,  sounding  in  damages.     I  con- 
fess, that  I  cannot  understand  the  ground,  upon  which  such 
reasoning  is  to  be  supported.     Where  words  are  sensible  in 
the  place,  in  which  they  occur  in  an  agreement,  they  are  to 
be  presumed  to  be  used   to  express  the  intention  of  the 
parties,  and  to  constitute  a  part  of  their  agreement.     They 
are  not  to  be  declared  a  nullity,  because  in  the  opinion  of  the 
Court  they  may  lead  to  inconvenient  consequences,  which 
the  parties,  if  they  had  foreseen,  would  have  guarded  against. 
Courts  are  to  construe   instruments,  and  not  make  them  for 
the  parties.     Besides ;    there  is  nothing  irrational,  or  in  a 
large  sense  inconvenient  in  parties  binding  their  property  for 
the   fulfilment  of  their  covenants  sounding  in  damages.     If 
the  parties  here  had  respectively  said,  that  the  ship  and  the 
cai^o  should  stand  mortgaged  as  security  for  the  due  fulfil- 
ment of  the  covenants  on  each  side ;  or  that  each  should  have 
a  lien  therefor ;  it  would  be  difficult  to  find  any  ground  of  law 
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to  overthrow  such  agreemeDt.  Indeed,  the  case  of  SmaU  v. 
MoatcB  (9  Bing.  R.  574)  instructs  us,  that  such  a  clause 
would  have  been  obligatory,  and  would  have  created  a  lien.^ 
The  case  of  Birley  v.  Gladst(me  was  afterwards  brought 
into  Chancery  in  order  to  ascertain,  whether  there  was  a  lien 
in  Equity  under  the  clause.  It  is  reported  in  2  Merivale  R. 
401.  Sir  William  Grant  denied  any  relief,  upon  the  ground, 
that  a  Court  of  Law  had  already  decided,  that  the  clause 
created  no  lien  ;  and  that  the  same  construction  must  prevail 
in  Equity  as  at  law ;  since  the  lien,  if  any,  was  of  a  legal  and 
not  of  an  equitable  nature.  On  that  occasion  the  learned 
Judge  said :  '^  A  court  of  competent  jurisdiction  has  decided, 
that  neither  law  nor  contract  has  in  this  case  given  any  such 
right.  And,  without  directly  contradicting  that  decision,  it 
is  impossible  for  me  to  say,  that  the  plaintiffs  have  a  right, 
&c.  It  was  asked,  what  effect  the  clause  could  have,  if  it 
gave  no  lien,  either  in  law  or  in  equity  ?  A  Court  of  Equity 
is  not  bound  to  find  an  equitable  effect  for  a  clause,  merely 
because  the  construction  a  Court  of  Law  has  put  upon  it 
would  leave  it  inoperative.  In  truth,  it  has  been  copied  from 
foreign  charter-parties  with  very  little  consideration  of  the 
effect,  that  might  be  allowed  to  it  by  the  law  of  this  country. 
I  think  it  very  probable,  that  in  other  countries  it  would  have 
the  effect  of  entitling  the  ship-owner  to  retain  tbe  cargo  for 
every  sort  of  demand,  that  would  accrue  to  him  under  the 
charter-party.  If  that  be  not  tbe  effect  of  it,  I  do  not  see, 
what  other  effect  it  can  have.  But  as  I  am  bound  by  the 
construction,  which  it  has  received  from  a  Court  of  Law ;  and 
conceiving,  that  this  is  not  a  case,  in  which  equity  can  give  a 
lien,  that  does  not  legally  exist,  I  must  dismiss  the  plaintifl^' 
bill.'* 

>  See  also  Gladstone  v.  Birley^  2  Merivale  R.  402. 


MAY  T£:rM,  1834.  577 


The  Schooner  Volantfer  and  Cargo. 


Now,  in  this  language  of  the  learned  Judge,  (and  a  truly 
great  Judge  be  was,)  I  most  heartily  concur.  I  put  upon  the 
instrument  the  very  construction,  which  he  gives  it ;  and  if 
that  be  the  correct  construction,  and  be  the  agreement  of  the 
parties,  where  is  the  principle  of  the  common  law,  which 
prohibits  giving  eiSect  to  it,  at  least  by  way  of  a  lien  or 
right  of  detention  for  the  freight  ?  I  know  of  no  such  prin- 
ciple. And  the  learned  Judge  was  right  in  making  the  sug- 
gestion, that  the  Court  of  King's  Bench  did  not  deny,  that 
such  a  lien  might  by  the  law  of  England  be  contracted  for. 
If  then  the  terms  of  the  contract  are  plain  ;  if  they  have  in 
the  Maritime  Law  a  clear  and  determinate  meaning ;  it  seems 
to  me,  that  it  is  the  duty  of  the  Court  to  give  effect  to  that 
meaning,  and  to  save  to  the  parties  the  very  rights  and  reme- 
dies, which  they  intended,  and  the  Maritime  Law  would  give 
them,  at  least  as  far  as  those  remedies  are  within  the  compass 
of  the  common  law.  I  cannot,  therefore,  assent  to  the  decision 
in  the  case  of  Birley  v.  Gladstone  in  3  M.  &  Selw.  R.  205. 
It  seems  to  me  utterly  unfounded  in  principle ;  and  I  cannot 
otherwise  interpret  the  language  of  Sir  fVilliam  Grants  than 
as  a  disapprobation  of  it,  although  he  felt  himself  bound  by 
it.  And  I  find,  that  the  same  view  of  the  clause  was  taken 
by  Mr.  Chief  Justice  Parker  in  PicJctnan  v.  Woods,  (6  Pick. 
R.  252,)  where,  in  delivering  the  opinion  of  the  Court,  he 
says  :  ^'  It  is  most  usual  (in  charter-parties)  to  stipulate,  that 
the  goods  are  bound  for  the  freight,  or  that  freight  shall  be 
paid  or  secured  on  delivery  ;  and  in  all  such  cases  the  lien  is 
considered  perfect,  notwithstanding  there  are  covenants  in  the 
charter-party  for  the  payment  of  freight."  Mr.  Chancellor 
Kent  manifestly  maintains  the  same  doctrine  in  his  Commen- 
taries, as  a  result  growing  out  of,  and  in  conformity  to,  the 
Maritime  Law ;  and  few  Judges  have  a  better  title  than  he 
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to  speak  strongly  upon  questions  of  Commercial  and  Mari- 
time Law.^ 

My  judgment,  therefore,  is,  that  the  clause  in  question  coo- 
taios  an  express  .contract  for  a  lien  for  the  freight  in  this  case ; 
and  that  if  it  did  not,  still  that  it  contains  enough  to  repel 
any  notion,  that  the  delivery  of  the  goods  should  precede  the 
payment  of  the  freight,  or  that  the  lien  by  the  Maritime  Law 
for  freight  was  intended  to  be  waived  by  the  parties.  The 
consequence  is,  that  the  libellant  is  entitled  to  a  decree  for 
the  freight  against  the  proceeds  now  in  Court.  The  decree 
of  the  District  Court  is  therefore  affirmed  with  costs. 


JosiAH  Wood,  Jr.  o.  Sahuel  H,  Mann. 

Tbe  Circuit  Courts  of  the  United  States  are  not  inferior  Courts,  in  the  sense  of  ih« 
common  law. 

Where  the  jurisdiction  of  the  Circait  Court  depends  upon  citizenship  of  the  parties  m 
different  Slates,  this  must  appear  by  proper  averment  in  the  record  ;  and  if  it  do 
not,  the  omission  will  be  fata]  at  any  stag^e  of  the  cause. 

The  exception  to  tbe  jurisdiction  of  the  Court,  by  a  denial  of  the  fact  of  cttizensiripy 
is  of  a  preliminary  nature,  and  must  be  Uken  by  plea  in  abaiementy  and  not  by 
any  general  answer. 

The  2Sd  rule  of  the  Supreme  Court  in  Equity,  declaring,  «« that  the  defendant,  in- 
stead  of  a  formal  demurrer  or  plea,  may  insist  upon  any  special  matter  in  his  an- 
swer, and  have  the  same  benefit  thereof,  as  if  he  had  pleaded  the  same  matter*  or 
demurred  to  the  bill,"  is  simply  in  affirmance  of  the  common  practice  of  Courts  of 
Equity,  and  applies  to  matters  to  the  menu,  and  not  to  sach  objections  as  an  in 
abatement  merely. 


»  3  Kent's  Comm.,  Lect  47,  p.  220,  (2d  edition.)  See  also  the  elaborate 
judgment  of  Judge  fFare  in  Drinkufoier  v.  The  Cargo  of  the  Brig  Spar- 
tan,  (3  Amer.  Jurist,  p.  26,)  and  Crane  v.  The  Rebecca^  (6  Amer.  Jorist, 
p.  4,  &c.)  on  tbe  same  subject 
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Where  an  eiception  to  the  jurisdiction  was  taken  in  the  answer,  it  was  properij 

struck  out,  on  reference  to  a  masteri  for  impertinence. 
Impertinences  are  anj  matten  not  pertinent  to  those  points,  which  are  properij  be- 

ftwe  the  Court  for  dedrion,  at  any  particular  stage  of  a  cause. 

Bill  in  Equity.  The  answer  of  the  defeDdant  was  except- 
ed to  for  impertineDce,  and  referred  to  a  master^  who  re- 
ported, that  the  answer,  being  a  general  answer  to  the  whole 
bill  on  the  merits,  was  impertinent  in  an  allegation,  which 
traversed  and  put  in  issue  the  citizenship  of  the  plaintiff  al- 
leged in  the  bill.  The  defendant  filed  an  exception  to  the 
report  on  this  point ;  and  it  was  argued  by  JFl  Dexter  and  J. 
Mason  for  the  defendant,  and  by  B.  Rand  for  the  plaintiff. 

Stort  J.  The  point  now  before  the  Court  is,  whether  the 
exception  to  the  report  of  the  master  is  well  taken  or  not. 
The  plaintiff  in  his  bill  has  alleged,  that  he  is  a  citizen  of  the 
State  of  New  Hampshire,  and  that  the  defendant  is  a  citizen 
of  the  State  of  Massachusetts.  Upon  the  bill,  therefore,  it 
is  clear,  that  the  Court  has  jurisdiction  over  the  parties  in  the 
case.  The  defendant,  however,  instead  of  putting  in  a  plea 
to  the  jurisdiction  of  the  Court,  denying  the  citizenship  of 
the  plaintiff,  has  chosen  to  put  in  a  general  answer  to  the 
merits,  and  has  prefaced  it  by  a  denial  of  the  citizenship  of 
the  plaintiff;  so  that,  if  this  proceeding  is  correct,  upon  the 
replication  being  filed,  testimony  must  be  taken  to  all  the 
points  involved  in  the  answer,  as  well  to  that,  which  regards 
the  citizenship  of  the  plaintiff,  as  to  those,  which  regard  the 
merits ;  and  the  hearing  must  cover  all  the  grounds  in  con- 
troversy. This  course  is  most  manifestly  a  very  inconvenient 
one,  and  exceedingly  embarrassing  to  the  Court.  And  the 
question  is,  whether  the  defendant  has  a  title  to  insist  upon 
it,  as  matter  of  right ;  for,  as  matter  of  discretion,  to  be  al- 
lowed by  the  Court,  it  is  impossible,  that  any  Court  should 
voluntarily  submit  itself  to  so  much  embarrassment. 
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That  the  denial  of  the  citizenship  of  the  plaintiff  is  matter 
proper  for  a  plea  in  abatement ;    and  that  this  is  the  usual 
form,  in  which  it  is  brought  before  the  Court,  cannot  admit  of 
any  doubt.     Whether,  being  thus  matter  properly  in  abate- 
ment of  the  suit  for  defect  of  jurisdiction,  it  can  be  insisted 
on  in  any  other  manner,  or  in  any  subsequent  stage  of  the 
cause,  is  the  yery  hinge  of  the  present  controversy.     If  we 
resort  to  the  general  analogies  of  law  or  equity  for  sources  of 
argument,  they  seem  to  establish  the  general  proposition,  that 
matters  properly  pleadable  in  abatement  cannot  be  taken  ad- 
vantage of  in  any  other  manner  than  by  a  plea  in  abatement. 
There  are  some  exceptions ;  but  they  stand  upon  very  pecu- 
liar grounds.    There  is  a  peculiar  fitness  in  the  application  of 
this  principle  to  cases  of  pleas  to  the  jurisdiction ;  for  a  gen- 
eral answer  certainly  does,  by  necessary  implication,  admit  the 
competency  of  the  Court  to  entertain  the  suit  between  the 
parties,  and  to  take  testimony,  and  hear  it  upon  the  merits. 
It  is  true,  that  if  it  is  apparent  upon  the  face  of  the  record, 
that  the  Court  has  not  jurisdiction  over  the  cause,  or  over  the . 
parties,  the  Court  will  dismiss  it,  whether  the  parties  consent 
to  the  jurisdiction  or  not.     If  therefore  the  subject  msLtter  is 
not  within  the  jurisdiction  of  a  Court  of  Equity  ;  or  the  prop- 
er parties  are  not  before  it ;  or  the  case  as  made  is  not  fit  for 
the  interposition  of  its  authority ;  and  the  matters  are  appar- 
ent on  the  face  of  the  proceedings,  the  Court  will  of  its  own 
mere  motion,  in  any  stage  of  the  cause,  dismiss  the  bill. 
This  is  familiar  practice  in  Chancery   in   many  classes  of 
cases  ;  and  in  the  Courts  of  the  United  States,  it  is  also  fa- 
miliar in  a  class  of  cases,  which,  owing  to  their  peculiar  or- 
ganization,  can    rarely    occur   in  other  Courts  of   Equity. 
The  Courts  of  the  United  States  are  Courts  of  limited  juris- 
diction ;  but,  as  has  been  often  solemnly  settled,  they  are  not 
inferior  Courts  in  the  sense  of  the  common  law,  whose  juris- 
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dictioD  is  to  be  scaDoed  by  the  niceties  applied  by  the  com- 
mon law  to  inferior  Courts.  The  Circuit  Courts  of  the 
United  States  have  no  jurisdiction  of  suits  between  citizens, 
unless  they  are  citizens  of  diiSerent  States ;  and  not  always 
even  then,  under  the  Act  of  Congress  of  1789,  ch.  20. 
In  every  writ  and  bill  bringing  a  suit  before  the  Circuit  Court, 
it  is,  therefore,  indispensable  to  show  by  proper  averments  in 
the  record,  that  the  plaintijBT  and  defendant  are  citizens  of 
different  States  ;  and  the  omission  is  fatal  in  any  stage  of  the 
cause,  unless  it  is  cured  by  an  amendment.  But  where  the 
citizenship  is  properly  averred,  the  Circuit  Courts  have  com- 
plete jurisdiction,  unless  that  jurisdiction  is  ousted  by  a  denial 
of  the  citizenship  and  proof  of  the  non-existence  of  the  citi- 
zenship of  either  party  as  alleged.  So  many  cases  have 
been  decided  upon  this  distinction,  that  it  has  become  a  gen- 
eral doctrine,  as  unquestioned  in  fact,  as  it  is  unquestionable 
in  its  nature.  But  notwithstanding  the  Circuit  Court  may 
have  the  most  clear  jurisdiction  over  the  parties,  still  the  case 
or  the  subject-matter  may  not  be  within  the  proper  jurisdic- 
tion of  any  municipal  Court  in  any  form  of  proceeding,  or 
not  in  the  form  adopted,  either  at  law  or  in  Equity.  In  either 
case  the  objection  is  open ;  and  the  Court  itself  will  decline 
jurisdiction  and  dismiss  the  suit. 

There  is  a  perfect  novelty  in  the  present  experiment  upon 
the  usual  proceedings  of  Courts  of  Equity.  That  alone 
would  lead  one  to  doubt  of  its  correctness.  The  very  silence 
of  the  practice  under  such  circumstances  would  be  quite  sig- 
nificant of  what  the  true  rule  is.  If  the  course  of  practice 
has  been  to  take  such  an  exception  by  way  of  plea  to 
the  jurisdiction,  and  not  by  way  of  general  answer,  or 
in  a  general  answer,  it  would  be  difficult  to  believe,  that 
the  right  existed,  to  take  it  by  way  of  answer,  and  had 
never  been  tried.  Upon  looking  into  the  books  of  prac- 
tice I  have  not  been  able  to  find  a  single  case,  in  which 
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the  slightest  hint  is  given,  that  an  exception  of  this  nature 
can  be  taken  otherwise  than  by  a  plea  to  the  jurisdic- 
tion. It  is  uniformly  stated  to  be  a  matter  of  abatement,  and 
proper  for  a  plea ;  and  it  is  never  alluded  to,  as  having  any 
place  in  a  general  answer,  or  as  fit  to  be  allowed  to  be  there. 
Lord  RedtBdaUy  in  his  admirable  Treatise  on  Equity  Plead- 
ings (p.  222),  treats  of  it  under  this  head,  and  this  only.  So 
do  Mr.  Cooper,  Mr.  Beamesy  Mr.  Maddocky  and  Mr.  Hinder 
The  Orders  of  Lord  Clarendon  in  Chancery  manifestly  pre- 
suppose, that  this  is  the  appropriate,  and,  I  may  say,  the 
only  correct  course.^  Lord  HardwicJce  in  Penn  v.  Lord 
Baltimorey  (1  Ves.  R.  446,)  puts  the  point  in  the  very  view, 
which  has  been  suggested :  *^  To  be  sure,"  (says  be,)  '*  a 
plea  to  the  jurisdiction  must  be  offered  in  the  first  instance, 
and  put  in  prima  die  ;  and  amwering  submits  to  the  jurisdic- 
tion ;  much  more  when  there  is  a  proceeding  to  hearbg  on 
the  merits,  which  would  be  conclusive  at  common  law.  Yet 
a  Court  of  Equity,  which  can  exercise  a  more  liberal  discre- 
tion than  Common  Law  Courts,  if  a  plain  defect  of  jurisdic- 
tion appears  at  the  hearing,  will  no  more  make  a  decree,  than 
where  a  plain  want  of  equity  appears."  And  again,  in  IZo- 
berdeau  v.  Rousy  (1  Atk.  R.  644,)  Lord  Hardwicke  said,  that 
the  defendant  should  not  in  that  case  have  demurred  to  the 
jurisdiction  ;  for  a  demurrer  is  always  in  bar,  and  goes  to  the 
merits  of  the  case ;  and  therefore,  that  it  was  informal  and 
improper  in  that  respect ;  for  he  should  have  pleaded  to  the 
jurisdiction.     Lord  Eldon  in  Iveson  v.  Harris y  (7  Ves.  R. 

1  Cooper's  Eq.  Plead,  pp.  338-340.  Beames's  £q.  Plead,  pp.  S3, 
56-ea.  Id.  pp.  77, 79-67.  Id.  pp.88-9a  2  Madd.  Ch.  Pr.  pp.  338, 
339-241.  See  also  Lube's  Eq.  Plead,  pp.  308, 309.  Com.  Dig.  Chan- 
eery,  1. 1.  Hinde's  Pr.  pp.  170, 171, 195,  314.  3  Hovenden's  Supple- 
ment, p.  80. 

s  Beames's  Orders  in  Chancery,  pp.  173  - 174. 
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2549)  in  effect  remarked,  that  if  a  defendant  in  an  inferior 
Court  has  pleaded  to  the  jurisdiciioD,  he  can  plead  nothing 
inconsistent  with  it;  and  therefore  he  must  not  do  any 
thing  to  give  the  Court  jurisdiction  ;  and  if  he  has  waiyed 
the  objection,  or  has  so  pleaded  as  to  make  it  incbmpetent  to 
him  to  stay  the  proceedings  afterwards,  the  objection  is 
gone.^  In  Edgeworth  v.  Daviei^  (1  Chan.  Cas.  41,)  an  oh* 
jection,  very  similar  to  the  present,  was  taken  by  way  of  plea ; 
and  the  cases  there  cited  show  the  general  practice. 

There  being,  then,  a  total  absence  of  all  direct  authority 
in  the  case,  what  are  the  grounds,  upon  which  the  present 
exception  can  be  maintained  ?  First,  it  is  argued  that  the 
93d  rule  of  the  Supreme  Court  in  Equity  Causes  (in  18SS) 
declares,  ^^  that  the  defendant,  instead  of  a  formal  demurrer 
or  plea,  may  insist  upon  any  special  matter  in  his  answer, 
and  have  the  same  benefit  thereof,  as  if  he  had  pleaded  the 
same  matter,  or  had  demurred  to  the  bill/'  But  this  rule  ie 
merely  in  affirmance  of  the  common  practice  of  Courts  of 
Equity,  and  applies  to  matters  to  the  merits,  and  not  to  such 
objections  as  are  in  abatement  merely,  and  are  not  proper  for 
a  general  answer.  Again ;  it  is  argued,  that  the  Supreme 
Court  have,  on  various  occasions,  taken  notice  of  defects  of 
jurisdiction,  and  of  objections  thereto,  although  not  taken  by 
way  of  plea.  That  is  true  ;  but  it  was,  where  the  matter  was 
apparent  upon  the  record  \  and  not,  where  the  matter  was 
d4kar9  the  record,  and  properly  to  be  brought  forward  by  way 
of  plea  in  abatement.  Thus  in  Chappedelaine  v.  Deche^ 
mmx,  (4  Cranch  R.  308,)  the  question  was,  whether  the  citi'- 
senship  of  the  parties,  as  described  in  the  record,  gave  the 
Court  jurisdiction ;  not  whether  that  citizenship  as  alleged 
was  true  in  fact.      The   case  of    Wormlcy  v.    fVormley, 

1  See  also  iAMm.  1  P.  WilL  B.  476^  477. 


i 


584  MASSACHUSETTS. 


Wood  V.  MaoD. 


(8  Wheaton  R.  422,)  turned  merely  upon  the  point,  whether 
the  proper  parties  were  before  the  Court  for  a  decree,  it  be- 
ing insisted,  that  the  husband  of  one  of  the  plaintiffi,  (a  mere 
formal  party  and  a  defendant,)  appeared  to  be  a  citizen  of  the 
same  State  as  the  plaintiff,  and  so  ousted  the  jurisdiction.  In 
Osborn  v.  Bank  of  the  United  States,  (9  Wheaton  R.  858,) 
the  question  was,  not  whether  the  Court  had  jurisdiction 
over  the  parties  to  the  suit,  for  that  was  clear ;  but  whether 
the  State  of  Ohio  was  not  also  a  necessary  party  to  a  decree, 
the  defendant  being  a  mere  nominal  party,  and  the  State 
having  the  real  interest  in  the  suit.  It  was  not,  then^  a  ques- 
tion of  jurisdiction,  but  of  proper  parties  to  a  final  decree. 
Breithaupt  v.  The  Bank  of  the  State  of  Georgia,  (1  Peters 
R.  238,)  was  a  mere  question,  whether  there  was  a  sufficient 
averment  of  the  citizenship  of  the  parties  on  the  record. 
The  case  of  McDonald  v.  Smalley,  (I  Peters  R.  620,)  can 
furnish  no  just  precedent.  The  manner,  in  which  the  ques- 
tion came  before  the  Court,  was  founded  upon  a  local  Statute, 
and  the  Circuit  Court  dismissed  the  bill  for  want  of  jurisdic- 
tion, upon  ascertaining  the  facts  in  the  mode  prescribed  by 
the  local  law.  The  objection,  therefore,  was  taken  in  a  pecu- 
liar mode,  quite  irregular  indeed,  but  founded  in  local  prac- 
tice. In  Conolly  v.  Taylor,  (2  Peters  R.  556,)  the  only 
question  was,  whether  upon  the  facts  of  citizenship  as  averred 
in  the  record,  the  Court  were  ousted  of  jurisdiction.  As  to 
some  of  the  parties,  defendants,  the  Court  could  not  exercise 
any  jurisdiction  in  the  State,  where  the  suit  was  brought ;  as 
to  others,  it  could.  The  bill  might  be  dismissed  as  to  the 
former,  and  retained  as  to  the  latter.  The  substantial  objec<r 
tion  was,  that  one  of  the  original  plaintiffs  was  a  party,  who 
could  not  sue  as  plaintiff  in  the  Circuit  Court ;  but  this  ob- 
jection was  removed  by  striking  out  his  name  as  plaintiff,  and 
making  him  (as  might  properly  be  done)  a  defendant.     The 
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cases,  then,  which  have  been  relied  on  in  support  of  the 
right,  totally  fail  to  establish  it.  They  are  distinguishable 
upon  clear  and  admitted  principles. 

But,  if  there  were  no  practice,  and  no  authority  bearing 
on  the  present  question,  how  ought  it  to  be  decided  on  prin* 
ciple  ?  It  seems  to  me,  that  upon  principle  it  is  necessarily 
of  a  preliminary  nature,  and  ought,  therefore,  to  be  taken  by 
plea,  and  not  by  any  general  answer.  So  the  admitted  rule  is 
at  common  law  ;  and  it  has  been  repeatedly  recognised  by 
the  Supreme  Court.  Courts  of  Chancery  in  many  cases,  as 
to  pleadings,  follow  the  rules  of  the  common  law.^  And 
many  objections  to  the  jurisdiction  of  Courts  of  Equity,  which 
might  be  taken  at  an  earlier  stage,  come  too  late  at  a  bearing 
of  the  merits,  or  after  the  parties  have  gone  on  to  proceed- 
ings, which  presuppose  jurisdiction.  The  rule  was  recog- 
nised in  Underhill  v.  Van  Cortlatidi,  (2  Johns.  Ch.  R.  369,) 
and  Ludlow  v.  Simons ,  (2  Cain.  Cas.  in  Err.  56.)  There  is 
good  sense  in  the  distinction  ;  and  indeed  the  doctrine  is  less 
founded  in  the  mere  municipal  jurisprudence  of  a  single  na- 
tion, than  in  the  principles  of  universal  law.  It  is  quite  as 
much  the  law  at  Rome,  as  it  is  in  England  or  America.  All 
pleas  to  the  jurisdiction  are  objections  to  entering  into  the 
litis  contestatio }  and  they  must,  and  ought,  therefore,  to  pre- 
cede the  litis  contestatio.  When  the  party  submits  the 
merits  of  the  case  to  be  heard  by  the  Court  on  the  pleadings 
and  testimony,  he  admits,  that  the  Court  has  jurisdiction  for 
the  purpose.  Until  it  is  ascertained,  that  the  Court  has  juris- 
diction to  inquire  into  the  merits,  what  authority  is  there  to 
authorize  the  hearing  ?  Consider  for  a  moment  the  difficul- 
ties in  the  case  now  before  the  Court.  The  defendant  makes 
a  general  answer.      He  requires  the  Court  to  examine  the 


>  See  Story  v.  Lord  mndsor,  2  Atk.  R.  630,  633. 
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whole  merits ;  he  puts  at  issue  all  the  material  grounds  of 
defence  ;  he  requires  testimony,  if  they  are  contested,  to  be 
taken  to  establish  them.  How  can  the  Court  order  covnmis* 
9ions  to  take  testimony  on  the  merits,  if  it  has  no  jurisdiction  ? 
Until  this  is  firmly  established,  it  has  no  authority  to  take  a 
mngle  step  beyond  the  facts  necessary  to  establish  it.  Sup- 
pose the  defendant's  answer  is  false  in  its  allegations ;  or 
evasive,  or  insufficient ;  can  the  Court  proceed  to  ascertain, 
whether  it  is  subject  to  exceptions  of  this  sort,  until  its  juris- 
diction is  established  ?  Suppose  the  party  after  an  insuffi- 
cient answer  is  in  contempt ;  can  the  Court  proceed  to  punish 
him,  while  the  question  is  yet  pending  of  jurisdiction,  or  not  ? 
So,  if  the  witnesses  under  the  commission  refuse  to  answer  to 
the  merits,  and  are  in  contempt,  are  they  under  the  like  cir- 
cumstances punishable?  Suppose  they  swear  falsely,  are 
they  indictable,  if  the  jurisdiction  should  be  ultimately  sur- 
rendered upon  proofs  in  pais  ?  These,  and  many  other  ques- 
tions may  be  asked  ;  and  I  cannot  perceive,  how  they  can  be 
Atisfactorily  answered,  if  the  doctrine  of  the  defendant's 
Counsel  is  admitted.  When  the  general  replication  is  filed 
to  a  general  answer,  the  proofs  must  be  taken  to  all  the  ma- 
terial facts,  which  are  controverted.  The  heariner  must  be 
upon  the  whole  facts.  The  Court  cannot  direct  proofs  to  be 
taken  to  the  single  point  of  jurisdiction  in  the  answer,  exclud- 
ing all  other  proofs.  Such  a  course  is  utterly  unknown  in 
Chancery.  It  would  overthrow  all  rules  on  this  subject.  I 
confess  myself  wholly  unable  to  arrive  at  any  other  conclu- 
sion, than  that  upon  principle  such  a  mixture  of  matters  in 
abatement  and  to  the  merits  is  wholly  inadmissible.  I  do 
not  quote  the  case  of  Dodge  Y.  Perkins,  (4  Mason  R.  435,) 
as  an  authority  on  the  point,  though,  at  least  to  the  Judges 
sitting  under  tlmt  decision,  it  ought  to  have  some  weight,  un- 
less they  are  clearly  convinced,  that  it  was  erroneous  in  its 
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principles.     Tbe  principle  stated  in  that  case,  and  applicable 
to  the  present,  was  not  an  obiter  dictum.   It  was  a  question 
directly  before  the  Court,  and  formed  the  very  ground-work 
of  the  ultimate  order  made  in  tbe  cause,  giving  leave  to  tbe 
plaintiff  to  amend  bis  bill,  and  to  tbe  defendant  to  withdraw 
his  answer,  and  to  plead.     I  know,  that  the  question  was  then 
very  deliberately  considered  by  the  Court ;  and  tbe  position 
taken  was  supposed  to  be  one  sustained  by  established  princi- 
ples.    In  the  course  of  my  attendance  in  the  Supreme  Court, 
since  that  period,  I  have  constantly  supposed,  when  questions 
of  this  sort  have  arisen,  that  the  doctrine  was  clear.     I  never 
have  heard  it  doubted  or  denied  by  the  Judges ;   and  if  it 
were  not,  that  I  dare  not  trust  my  memory  upon  subjects, 
where   decisions  in  print  do  not  confirm  it,  I  should  be  in- 
clined to  say,  that  the  habit  of  the  Court  was,  at  least  by 
implication,  to  acknowledge  and  act  upon  the  doctrine,  al- 
though there  may  have  been  no  formal  promulgation  of  it. 
But  if  there  be  no  decision  in  favor  of  tbe  doctrine,  I  feel  great 
confidence,  that  there  is  none  against  it.    And,  upon  principle, 
I  have  not  a  single  doubt,  what  the  rule  is,  and  ought  to  be. 
There  is^  however,  a  late  case  before  the  Vice-Chancellor, 
Chieheiter  v.  Donegal^  (6  Madd.  R.  375,)  which  appears  to 
me  to  settle,  as  far  as  authority  may  settle,  this  doctrine, 
upon  the  footing  for  which  I  contend.    And  it  is  the  stronger, 
because  it  coincides  with  the  opinion  of  Lord  Stowell  upon 
the  same  point  in  the  Ecclesiastical  Court.     '*  I  state,"  (said 
the  Vice-Chancellor,)  '^without  exception, as  a  general  prin- 
ciple, that  in  Courts  of  Equity,  as  well  as  Courts  of  Law,  a 
party  admitting  a  fact,  which  gives  jurisdiction  to  a  Court, 
and  appearing  and  submitting  to  that  jurisdiction,  upon  gene- 
ral principles  and  upon  all  analogies  known  to  us,  can  never 
recede,  or,  as  it  is  called  in  the  Scotch  law,  renle,  from  those 
fiMts,  and  withdraw  that  admission."     And  in  the  very  case, 
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ID  which  this  opinion  was  given,  the  only  admission  was  bj 
implication  arising  from  the  party's  having  omitted  to  plead 
to  the  jurisdiction,  and  entering  into  proceedings  upon  the 
merits  of  the  case. 

The  remaining  question  is,  whether  the  exception  can  be 
properly  taken  in  this  form  upon  a  reference  to  the  master, 
and  a  report  for  impertinence.  It  does  not  strike  me,  that 
this  point  is  of  any  serious  importance  ;  for  if  the  Court 
should  be  satisfied,  that  the  matter  was  not  proper  for  an  an* 
Bwer,  and  involved  inquiries,  not  in  that  stage  of  the  cause 
open  to  litigation,  I  have  no  doubt,  that  it  would  be  the 
duty  of  the  Court,  as  a  matter  of  self-protection,  to  suppress 
it.  It  is  a  great  mistake  to  suppose,  that,  if  the  parties  do 
not  object  to  a  matter,  the  Court  are  bound  to  entertain  cog* 
nisance  of  it,  and  to  decide  it. 

But  is  this  matter  of  impertinence  or  not  ?  It  is  argued,  that 
it  is  not,  because  it  does  not  answer  the  description  given  by 
Gilbert  in  his  '^  Forum  Romanum,''  (p.  209,)  where  he  says, 
that  ^'  Impertinences  are,  where  the  records  of  the  Court  are 
stuffed  with  long  recitals,  or  with  long  digressions  of  matters 
of  fact,  which  are  altogether  unnecessary  and  totally  imma<* 
terial  to  the  point  in  question  ; ''  and  he  then  proceeds  to 
illustrate  it  by  instances.  Doubtless  such  matters,  as  be 
states,  are  impertinences.  But  they  are  not  the  only  matters 
of  this  sort,  even  if  the  generality  of  expression  in  the  latter 
part  of  the  sentence,  as  to  immaterial  facts,  would  not  (as  I 
am  not  prepared  to  admit)  cover  the  present  case.  Imperti- 
nences are,  as  I  conceive,  any  matters  not  pertinent  or  rele* 
vant  to  the  points,  which,  in  the  particular  stage  of  the  pro- 
eeedings,  in  which  the  cause  then  is,  can  properly  come  be* 
fore  the  Court  for  decision.  If  the  cause  is  at  issue  upon  a 
general  answer,  purporting  to  be  to  the  merits,  any  matter  not 
going  to  the  merits  is  properly  to  be  deemed  an  impertinence. 
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Lord  Clarendon^ s  Orders  ^  put  this  matter  in  a  clear  light. 
Counsel  are  to  take  care,  (says  the  Order,)  that  the  bill,  an- 
swer, or  other  pleading  ^^  be  not  stuffed  with  repetition  of 
deeds,  &c.,  in  hac  verba  ;  but  the  effect  and  substance  of  so 
much  of  them  only,  as  is  pertinent  and  material  to  be  set 
down,  and  that  in  brief  terms,  without  long  and  needless  tra^ 
verse  of  points  not  traversable^  (that  is,  as  I  conceive,  not 
traversable  in  that  stage  of  the  cause,)  tautologies,  multipli- 
cation of  words,  or  other  impertinences ^  occasioning  needless 
prolixity,"  fac.  The  cases  of  Narmey  v.  Tothy,  (11  Price 
R.  117,)  and  Wagsiaff  v.  Bryan,  (1  Russell  b  Mylne  R. 
28,)  appear  to  me  to  be  very  closely  in  point,  as  to  this  very 
matter  of  impertinence. 

It  may  be  added,  that  the  22d  section  of  the  Judiciary 
Act  of  1789,  ch.  20,  manifestly  contemplates  matters  decli- 
natory of  the  jurisdiction  to  be  in  abatement,  and  to  be  taken 
advantage  of  by  way  of  plea.  It  provides,  that  no  writs  of 
error  shall  be  sustained  and  reversals  had  (and  appeals  are 
governed  by  the  same  regulations)  for  error  in  ruling  any  plea 
in  abatement,  other  than  a  plea  to  the  jurisdiction  of  the 
Court,  or  such  a  plea  to  a  petition  or  bill  in  Equity,  as  is  in 
the  nature  of  a  demurrer. 

Upon  the  whole,  my  opinion  is,  that  the  master's  report  is 
correct ;  that  the  exception  to  it  ought  to  be  overruled,  and 
the  report  to  stand  confirmed  accordingly ;  and  the  allegation 
to  be  struck  out  from  the  answer  for  impertinence. 

Decree  accordingly. 

1  Beames's  Orders  in  Chancery,  pp.  165, 166.  Id.  p.  167  and  note  6. 
Bee  Mitford  on  Eq.  Plead,  p.  318. 
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[The  present  opinion  was  ffiren  by  Judge  Dayit  in  the  District  Court,  b  the  cattf 
which  was  afterwards  heard  on  appeal  by  Mr.  Justice  Story,  and  which  appcart  iff 
the  present  volume  of  Reports  under  the  name  of  The  Brig  Oeorgey  Joseph  West^ 
eett  and  others  CSaimanU,  (ante  p.  151).] 


DISTRICT  COURT  OF  THE  UNITED  STATES. 
Massachusetts  District,  January  14th,  1831. 

William  Lamson,  Libellant,  v.  Joseph  Westcott  and  oxHERflT. 

Benjamin  R,  Nichols^  Proctor  for  libellant. 

C.  P.  Curtis,  Proctor  for  respondents. 

Davis  J.  This  suit  is  for  the  recovery  of  wages,  alleged  to  bcr 
due  to  the  libellant  as  mate  of  the  Brig  George,  Daniel  Dennison 
late  master,  in  a  voyage  from  Boston  to  St.  Jago  in  the  Island  of 
Cuba,  and  back  to  the  United  States,  of  which  vessel  the  respon- 
dents are  owners.  The  voyage  was  duly  performed  by  the  libel- 
lant, and  there  is  no  dispute,  as  to  the  earning  of  the  wages  de^ 
manded ;  but  the  respondents  contend,  that  the  amount  of  wages 
is  exceeded  by  what  they  consider  their  rightful  demand,  which 
they  introduce  as  a  set-off,  being  the  amount  paid,  at  St  Jago,  by 
their  agent  for  expenses  incurred  by  the  libellant's  sickness  at  that 
place*    Those  expenses  are  for  his 

Board,  (ifleen  days,  $3000 

Washmg  ....  100 

Apothecary's  bill  .         .        .     13-25 

Doctor's  bill     ....         2500 
Four  bottles  of  Madeira  wine  5*50 

$  7475 
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The  vessel  was  furnished  with  a  medicine-chest  with  directions, 
pursuant  to  the  requirements  of  the  Act  of  Congress,  for  the  govern- 
ment and  regulation  of  seamen   in  the  merchants'  service,  passed 
Jnly  20th,  1790,  extended  to  the  West-India  trade  by  the  Act  of 
March  2d,  1805,  by  which,  it  is  contended,  the  master  and  owners 
are  exempted  from  the  charge  of  medicine,  and  medical  advice  and 
assistance ;  and  as  to  the  considerations,  which,  in  ordinary  cases, 
exempt  a  sick  seaman  on  shore  from  the  other  expenses  specified 
in  the  account,  it  is  argued,  that  they  are  not  applicable  to  this 
case.     At  the  time  when  the  libellant  was  put  on  shore,  the  vessel 
was  about  proceeding  to  another  port,  in  the  Island  of  Cuba,  to 
take  in  part  of  her  cargo,  under  the  command  of  the  libellant. 
Captain   Dennison    having   died,  the   day  before,  of  the  yeUaw 
fever.     The  libellant  was  at  that  time  ill,  with  symptoms  of  the 
same  disorder.     He,  however,  got  the  vessel  under  way ;  but,  from 
his  increasing  illness,  and  the  urgent  advice  of  the  pilot,  he  de- 
cided on  going  on  shore,  considering  it  the  most  prudent  step  to  be 
taken,  not  only  for  his  own  relief,  but  for  the  safety  of  the  crew. 
He  took  with  him,  from  the  medicine-chest,  such  articles  as  were 
thought  best  adapted  to  his  case.     The  vessel  departed,  under  the 
charge  of  the  pilot,  and  it  was  expected  she  would  return  in  about 
a  week.      She  did  not  return,  however,  until  fourteen  days  had 
elapsed  from  the  time  of  her  departure,  when  the  libellant  had  so 
far  recovered,  that  he  resumed  his  station  on  board  the  vessel,  re« 
turning  to  the  United  States  under  the  command  of  another  per- 
son.    It  is  saidy  in  reference  to  this  state  of  facts,  that  the  libellant 
caused  himself  to  be  put  on  shore  unnecessarily  ;  that  he  was  un- 
reasonably alarmed  at  his  situation ;  that  it  is  doubtful  whether  he 
had  the  yellow  fever  ;  and  that  there  were  circumstances,  known  to 
the  libellant,  from  which  he  might  reasonably  have  inferred,  that 
Captain  Dennison,  if  he  died  of  the  yellow  fever,  did  not  receive 
the  disorder  in  the  ordinary  way  of  contagion,  but  that  his  disorder 
was  introduced  by  a  too  free  indulgence  in  the  use  of  ardent  spirits. 
In  regard  to  the  last  mentioned  particular,  the  conduct  of  the  libel- 
lant, in  circumstances  appearing  in  evidence,  manifests  a  decision 
of  character,  and  a  prudent  regard  to  the  best  interest  of  his  em- 
ployers, which  should  go  far  to  shield  him  from  the  charge  of  pre- 
cipitation ,>or  timidity,  or  of  indifference  to  the  duties  of  his  station. 
The  Captain's  sickness,  however,  excited  and  inflamed  by  the 
causes  suggested,  was  undoubtedly  a  case  of  yellow  fever.     That 
the  libellant  was  seized  with  the  same  alarming  disorder,  appears 
altogether  probable,  not  only  from  his  own  apprehensions,  but  from 
the  decided  opinion  expressed  by  the  pilot,  who  accompanied  his 
pressing  advice  to  the  libellant  to  leave  the  vessel,  with  intimations 
of  the  most  alarming  character,  as  to  his  fate,  if  he  should  continue 
on  board.      Under  these  circumstances,  I  cannot  but  think  the 
libellant's  conduct  justifiable.     The  step  which  he  took  being  the 
result  of  his  own  decision,  he  has  been  requested  to  give  satisfac- 


person,  the  same  course  would  probably  have  been  directed.  It  in 
further  urged,  that,  admitting  the  leaving  of  the  vessel  to  have  been 
justifiable,  the  libellant  succeeding  to  the  command  afler  the  death 
of  Captain  Dennison  involves  all  the  incidents  of  that  station,  and 
that,  whatever  may  be  the  claims  of  a  seaman,  as  to  the  expenses 
of  sickness,  they  cannot  be  maintained  by  a  mtuter.  This  posi* 
tion  cannot,  I  think,  be  maintained  on  legal  or  reasonable  grounds. 
Whatever  the  libellant  was  entitled  to  as  mate,  is  not  lost  or  extin* 
guished  by  his  duties  as  master  of  the  vessel,  afterwards  casually 
superinduced  by  the  death  of  the  original  master.  The  libellant^ 
if  he  had  acted  as  commander  for  the  whole  residue  of  the  royage, 
afler  the  death  of  Captain  Dennison,  would  still  have  a  right  to  sue 
in  Admiralty  for  his  wages,  as  mate  for  the  whole  voyage ;  taking 
some  other  proper  remedy  for  any  increased  compensation  for  his 
services  as  master.  We  have  a  decided  case  to  this  purpose  in 
Robinson's  Admiralty  Reports;  and  the  principles,  on  which  that 
decision  proceeded,  would  secure  to  him  the  privileges  he  might 
be  entitled  to  in  his  capacity  as  mate,  and,  among  the  rest,  whatever 
exemption  he  might  claim  in  that  capacity  from  the  expenses  of 
sickness  in  the  course  of  the  voyage.  In  this  view  I  shall  con* 
aider  his  case,  and  it  remains  to  inquire,  whether  he  be  bound  to 
sustain  the  bill  of  charges,  which  the  owners  of  the  vessel  have 
paid  for  his  sickness  at  St.  Jago,  under  the  circumstances  which 
have  been  stated.  By  the  rules  and  principles  of  Maritime  Law, 
as  existing  independent  of  the  Statute  of  the  United  States,  which 
has  been  mentioned,  he  would  not  be  thus  liable ;  but  such  expenses 
would  fall  on  the  owners.  There  may  have  been  doubts  formerly, 
and  probably  such  doubts  existed  when  that  Statute  was  framed, 
as  to  the  liabilities  in  such  cases,  and  whether  some  portion,  at 
least,  should  not  be  borne  by  the  seaman.  Some  of  the  old  codes, 
usually  resorted  to,  as  guides  in  such  questions,  would  seem  to 
favor  such  apportionment.  There  are  other  regulations,  however, 
on  this  subject,  more  modern  and  better  adapted  to  the  present  times, 
which  in  express  terms  direct,  that  a  seaman  falling  sick  shall  be 
cured  at  the  erpense  of  the  ship ;  and  this  is  decidedly  declared  to 
be  the  rule  of  law  on  the  subject  by  the  Circuit  Court  in  Maine,  in 
the  case  of  Harden  v.  Gordon,  (2  Mason  R.  541,)  with  such  modifv- 
cations  and  exceptions  only  as  the  Act  of  Congress,  which  I  have 
mentioned,  has  established.  The  terms  of  the  Statute  are,  that  the 
vessel  "  shall  be  provided  with  a  chest  of  medicines,  put  up  by 
some  apothecary  of  known  reputation,  and  accompanied  by  diree^ 
tions  for  administering  the  same ;  and  the  said  medicines  shall  be 
examined  by  the  same,  or  some  other  apothecary,  once  at  least  in 
every  year,  and  supplied  with  fresh  medicines  in  the  place  of  such 
as  shall  have  been  used  or  spoiled  ;  and  in  default  of  having  such 
medicine-chest,  so  provided  and  kept  for  use,  the  master  or  com- 
mander of  such  ship  or  vessel  shall  provide  for  and  pay  for  all  just 
advice,  medicine,  or  attendance  of  physicians^  as  any  of  the  crew 
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■ball  stand  in  need  of  in  case  of  sickness,  at  every  port  or  place, 
where  the  ship  or  vessel  may  touch  or  trade  at  during  the  voyage, 
without  any  deduction  from  the  wages  of  such  seaman  or  mariner." 
The  application  of  this  Act  to  the  various  cases  occurring,  has,  as 
Mr.  Justice  Story  observes,  been  attended  with  no  little  embar- 
rassment and  perplexity,  to  the  minds  of  those  Judges  who  have 
been  called  to  decide  on  the  questions  which  have  arisen.  Their 
difficulties  are  happily  in  a  great  degree  relieved  by  his  elaborate 
and  able  opinion  in  that  instructive  case.  The  points  therein  ex- 
pressly decided  go  far  to  settle  this  case.  In  the  first  place,  what- 
ever may  be  the  operation  of  the  Statute,  as  to  advice,  medicine, 
and  attendctnce  of  physicians,  it  is  determined,  that  the  other 
charges  of  sickness  are  unaffected  by  its  provisions;  and,  in  regard 
to  medicines,  it  is  held,  that  the  provision  manifestly  contemplates, 
that  the  sick  seaman  is  on  board  the  ship,  or  in  a  situation  to  com- 
mand the  use  of  the  medicine-chest  and  directions ;  "  and  that  it  can- 
not therefore  be  intended  to  apply  to  cases,  where  the  seaman  is  re- 
moved on  shore,  and  is  deprived  of  these  benefits.  To  him  the  non- 
existence of  the  medicine-chest,  and  the  incapacity  to  obtain  the 
use  of  it,  are  precisely  equivalent.  Whenever,  therefore,  the  sick 
seaman  is  removed  ashore  for  the  convenience  of  the  ship,  whether 
with  his  own  consent  or  without  it,  if  he  does  not  draw  his  medi- 
cines from  the  chest,  he  is  entitled  to  an  allowance  equal  to  his  ex- 
penditure for  medicines."  These  principles,  thus  distinctly  and 
emphatically  announced,  are  clearly  applicable  to  the  case  in  ques- 
tion, and,  yielding  to  their  authority,  as  well  as  to  my  conviction  of 
their  reasonableness  and  solidity,  I  cannot  but  reject  the  respon- 
dents' charges  for  board  and  washing,  and  for  the  medicine  included 
in  the  account.  Under  the  head  of  medicine,  I  consider  the  Mor 
deira  wine,  that  was  furnished,  to  be  comprehended. 

It  remains  to  determine,  by  which  party  the  physician's  bin  shall 
be  sustained.  It  does  not  appear  by  the  report  of  the  case  of 
Harden  v.  Gordon,  whether  a  physician's  bill  were  included  in  the 
demand.  If  it  were,  and  were  disallowed,  we  must  infer,  that  it 
would  have  been  distinctly  noticed,  with  reasons  assigned  for  its 
disallowance,  especially  as  its  kindred  charge,  (medicine,)  is  ex- 
pressly sustained.  I  am,  therefore,  to  proceed,  in  this  particular, 
without  the  valuable  and  desirable  precedent,  of  which  I  should 
have  had  the  benefit,  if  an  opinion  on  the  physician's  bill  had  been 
^iven  in  that  case.  I  have  endeavoured  to  give  to  the  subject  every 
just  attention,  and  to  adopt  such  an  interpretation  of  the  Sutute, 
that  it  may,  according  to  the  approved  rules  of  law,  have  a  reason- 
able effect,  agreeably  to  the  intent  of  the  Legislature.  The  Act 
charges  the  master,  and  through  him,  it  is  conceived,  the  owner  of 
the  deficient  vessel,  with  the  whole  amount  incurred  for  advice, 
medicine,  and  attendance  of  physicians  at  every  port  or  place, 
where  the  ship  or  vessel  may  touch  or  trade  during  the  voyage, 
without  any  deduction  from  the  wages  of  the  sick  seaman,  or  mari- 
ner, in  default  of  having  on  board,  so  provided  and  kept  Jit  for  use. 
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a  medicine-cbest,  with  accompanying  directions,  pursuant  to  the 
provisions  of  the  Statute.     It  is  not  expressed,  that  he  shall  be  free 
irom  all  such  charge  in  case  of  compliance  with  that  injunction. 
But  it  is  obviously  implied,  that  an  allowance  and  benefit  of  this 
description  must  have  been  intended,  either  by  way  of  inducement, 
if  the  owner  were  considered  before  liable  to  such  charges  by  the 
general  Maritime  Law,  or  as  a  penahy,  if  he  were  viewed  by  the 
Legislature  as  not  thus  liable,  by  the  general  law  on  the  subject 
Unless  this  be  admitted,  the  law  would  be  without  sanction.   Cases, 
however,  may  be  readily  supposed,  which  would  not  be  within  the 
true   meaning  and  intent  of  the  law,  though  coming  within  its 
terms.     In  reference  to  the  object  of  the  law,  we  must  suppose,  as 
is  remarked  by  the  learned  Judges,  who  have  commented  upon  it, 
that  a  benefit  to  the  seaman  was  intended  to  be  conferred.     The 
requisition,  it  is  believed,  is  peculiar  to  our  country,  and  it  certainly 
b  of  estimable  value.      Our  seamen,  doubtless,  oflen   find  relief 
and  comfort  from  the  execution  of  its  requirements,  when  at  sea, 
especially  in  long  voyages.     Still  they  would  pay  too  dearly  for 
such  accommodations,  if,  in  every  case  requiring  medical  aid,  in 
port,  oflen  in  very  unhealthy  climates,  the  whole  expense  of  such 
aid,  excepting  what  was  derived  from  the  medicine-chest  and  di- 
rections, should  be  deducted  from  their  hard  earnings.     The  regu- 
lation is,  in  my  opinion,  limited  to  the  ordinary  cases  of  illness  on 
board  the  ship,  a  sickness  of  such  a  character,  that  the  patient  may 
be  and  is  kept  on  board,  and  receives,  or  may  receive,  the  benefit 
of  the  medicine-chest,  and  the  directions,  and  the  advice  and  as- 
sistance of  the  master  of  the  ship,  or  some  other  competent  person 
attached  to  the  ship,  in  the  application  of  the  medical  directions 
accompanying  the  chest,  and  such  nursing  and  attendance,  as  the 
situation  of  the  ship  may  admit.      When  the  circumstances  of  the 
case,  and  especially  the  hazard  arising  from  a  malignant  and  con- 
tagious disorder,  render  it  necessary  or  expedient  to  put  the  patient 
on  shore,  not  merely  for  his  greater  benefit,  but  for  the  general  in- 
terest of  the  voyage,  there  is  presented  a  case,  which  is  not  within 
the  fair  meaning  of  the  Statute,  and  must  be  governed  by  the  gene- 
ral principles  of  Maritime  Law,  applicable  to  the  circumstances  of 
the  case.      There  is  a  class  of  cases,  that  might  be  mentioned, 
coming  within  the  general  aspect  of  the  law,  and  yet  not  within  its 
fair  intent.     Such  are  the  cases  requiring  surgical  skill  and  assists 
ance,  a  dislocation  or  a  fracture,  in  which  the  medicine-chest  and 
its  directions,  with  all  the  assistance  and  intelligence  of  the  master 
or  of  any  one  belonging  to  the  ship,  would  be  of  no  avail.      Such 
disasters  are  not  un frequent  in  the  various  manoeuvres  on  board  a 
ship.     That  the  unfortunate  subject  of  them  shall  be  cured  at  the 
expense  of  the  ship  is  expressly  provided  in  all  the  Marine  Codes, 
old  and  new,  and  in  a  distinct  article  from  the  provisions  respect- 
ing seamen  falling  sick.     It  may  be  reasonably  doubted,  whether  it 
was  intended  to  repeal  the  general  law  on  this  subject,  in  such  a 
contingency,  by  the  provision  respecting  a  medicine-chest,  from 
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which,  from  the  natare  of  the  cise  Buppond,  the  saflbrer  could 
have  no  relief.  This  supposition,  however,  is  introduced  merely 
hy  way  of  illustration.  It  is  not  the  case  before  me,  and,  of  course, 
what  has  been  said  on  that  head  is  to  be  taken  with  all  the  reserve, 
that  will  leave  the  mind  free  to  proceed  in  another  direction,  when 
an  actual  case  of  this  description  shall  be  brought  before  the  Court, 
and  be  properly  discussed  and  considered.  The  line  which  I 
should  draw  on  this  subject  is,  that  the  operation  of  the  Act,  as  to 
the  sick  seaman's  liability  to  expenses  of  medicine  and  medical 
advice  and  assistance,  is  specially  applicable  to  sickness  on  board 
the  ihip,  and  is  not  applicable  to  the  cases,  in  which  the  sick  sea- 
man is  put  on  shore ;  especially  when  such  disposition  of  the  pa* 
tient  is  induced  from  hazard  to  the  rest  of  the  crew,  if  he  should 
remain  on  board,  or  from  other  motives  having  reference  to  the 
general  interest  of  the  voyage,  or,  as  Mr.  Justice  Story  expresses 
My  for  the  convenience  of  the  ship.  The  circumstances  of  this  case 
bring  it,  in  my  opinion,  within  the  range  of  this  qualification.  I  am 
Dot  prepared  to  say,  what  should  be  the  result,  where  the  remoTsl 
of  the  patient  is  merely  for  his  benefit  or  comfort,  without  any  appa- 
rent motive  of  reasonable  urgency  in  reference  to  the  general  inter- 
est or  convenience  of  the  ship.  I  include  the  physician's  bill, 
because  it  is  obviously  the  intent  of  the  Act,  that  the  sick  seaman 
should  have  medical  aid,  as  well  as  medicines ;  for  this  purpose  the 
apothecary's  directions  are  required  ;  and  it  is  doubtless  to  be  un- 
derstood, though  not  expressed,  that  the  patient,  in  their  use  and 
application,  is  to  have  some  assistance.  The  sick  seaman  cannot 
io  this  himself.  A  duty  of  this  description,  (and  a  delicate  and 
difficult  one  it  often  must  be,)  necessarily  belongs  to  the  Captain. 
It  may  often  be  inadequate,  but  it  is  what  the  law  provides ;  and 
in  most  instances,  probably,  the  health  of  the  crew  is  well  pre- 
served under  these  regulations,  especially  as  the  arrangement  must 
naturally  prompt  to  a  degree  of  attention  to  the  subject,  on  the 
part  of  the  master,  which  might  not  be  exercised  if  cases  of  sick- 
ness were  to  be  devolved  upon  physicians  and  nurses.  The  master 
is  to  be  the  physician  in  such  case ;  the  ship  is  the  hospital;  and 
if  the  patient  be  removed  to  another  hospital  or  habitation  on  shore, 
without  medicine  and  without  a  physician,  which  be  is,  when 
not  accompanied  by  the  medicine-chest,  the  directions,  and  the 
master  or  some  competent  person  to  apply  the  directions  and  medi- 
cines to  his  case,  the  want  is  to  be  supplied  in  the  best  manner, 
that  circumstances  will  admit.  The  sick  seaman  is  not  to  sustain 
the  expense  of  the  substitution  for  what  the  law  has  provided  he 
should  have  on  board  the  ship  free  of  expense,  it  being  always  un- 
derstood, that  the  patient  is  without  fauU,  meaning  by  this 
intimation  such  fault  or  culpability  in  incurring  disease,  that  the 
law  places  the  extra  expense  to  his  account. 

Decree,  $  54*50  and  costs,  being  the  amount  of  wages,  without 
deduction  on  account  of  expenses  paid  by  the  respondents,  as  ex- 
hibited by  their  account. 
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ADMIRALTY. 

1.  Libels  in  Admiralty  should 
state  the  subject  matter  in  arti- 
cles, with  certainty  and  precision, 
and  with  averments  admitting  of 
distinct  answers. 
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2.  The  answer  should  meet 
each  material  allegation  of  the 
libel  with  an  admission,  a  denial, 
or  a  defence.  iWrf« 

3.  No  evidence  is   admissible 
except  it  be  appropriate  to  some  of 
the  allegations  in  the  libel  or  an- 
swer. ^^• 

4.  In  Admiralty  proceedings  a 
supplementary  libel  alleging  new 
matter,  and  an  answer  thereto,  may 
be  filed  after  appeal,  at  the  dis- 
cretion of  the  Court  Ibid. 

6.  In  case  of  a  supplementary 
libel  being  filed  after  closing  the 
testimony  on  the  original  libel  in 
prize  causes,  the  new  testimony 
taken  must  be  applicable  merely 
to  the  new  allegation ;  but  in  other 
causes  this  rule  ie  much  relaxed. 

Ibid. 


e.  Since  the  Act  of  Merch,1803, 
ch.  93,  in  Admiralty,  as  well  as 
Equity  cases,  carried  up  to  the 
Supreme  Court  by  appeal,  all  the 
Evidence  goes  with  the  case,  and 
it  must  accordingly  be  in  writing. 

Ibid. 

7.  The  rules  of  the  Common 
Law,  as  to  the  competency  and 
incompetency  of  witnesses,  are 
adopted  in  the  Admiralty,  in  the 
exercise  of  its  jurisdiction  as  an 
Instance  Court.  Ibid. 

8.  The  testimony  of  persons, 
who  are  parties  to  an  Admiralty 
suit,  ought  to  be  taken  under  a 
special  order  of  the  Court  showing 
the  cause,  that  the  Court  may  in 
its  order  limit  the  inquiries  to 
matters  within  the  exception  to 
the  rule,  that  parties  are  not  wit- 
nesses. Ibid. 

9.  In  Admiralty  causes  of  dam- 
age, the  libel  should  state  each 
distinct  act  of  injury  in  a  distinct 
article  with  reasonable  certainty 
of  time  and  place. 

TVeadweU  v.  Joseph.    390 

10.  Where  a  defence  is  put  in, 
by  way  of  justification,  it  must  ad- 
mit the  facts.  Ibid. 

11.  Where  the  act  is  relied  on 
as  a  punishment,  it  roust  be  so 
pleaded.  Ibid. 

12.  In  cases  where  a  justifica- 
tion is  set  up,  the  onus  probandi  is 
on  the  respondent.  Ibid. 

13.  Decree  for  damages  for 
wrongful  assault  and  Imprison- 
ment. Ibid. 

Su  Charter-Partt,  1,  6. 
Salvage,  4, 6, 11, 12, 13, 14. 
Shipping,  1, 21. 

AFFIDAVITS. 

See  Peacticb,  9. 
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AMENDMENT. 
Su  EquiTT,  12. 

ANSWERS. 

See  A]>MiiiAi.TT,  2,  3. 

APPEAL. 

See  Admiraltt,  6. 
District  Court. 
SALVAeSy  7, 10. 

APPORTIONMENT. 
See  Salvage,  18,  20. 

APPURTENANCES. 

See  COHVEYAMCE,  2. 

ARGUMENTATIVENESS. 
See  EquiTT,  11. 

ASSAULT. 

See  Admiraltt,  13L 

ASSETS. 

See  Stock,  3. 
Trusts,  5. 

ASSIGNMENT. 

1.  An  assignmeot  was  made  by 
a  debtor  fur  the  benefit  of  his 
creditors  to  two  Attorneys  at  Law, 
who  were  partners  in  their  busi- 
ness, as  trustees ;  one  of  them  as- 
sented to  the  assignment  at  the 
time,  Uie  other  being  absent  It 
was  held^  that  the  latter  must  be 
presumed  to  assent  also,  unless 
upon  notice  he  refused  to  accept 
the  trust,  and  notified  it  to  the 
debtor ;  and  especially  if  he  and 
his  partner  proceeded  to  act  under 
the  assignment  by  a  private  con- 
ditional agreement  between  them, 
as  to  giving  a  priority  to  certain 
attachments  made  by  them  in  favor 
of  certain  creditors,  which  agree- 
ment was  unknown  to  the  debtor. 
And  it  aeemSfthnl  even  if,  under 
such  circumstances,  the  priority 
could  be  held  valid,  the  assignment 
would  be  an  operative  trust,  as  to 
all  other  assenting  creditors. 

Gordon  v.  CooLdge,    537 

2.  Attornevs  at  Law,  having 
confided  to  them  by  creditors  a 


discretionary  power  to  collect  a 
debt,  may  in  the  exercise  of  their 
discretion  assent  to  an  assignment 
for  the  benefit  of  creditors,  and 
bind  their  clients  thereto,  as  with- 
in the  scope  of  the  authority  thus 
confided  to  them.  Ibid, 

S,  Where  an  assignment  is 
made  to  two  persons,  one  of  whom 
accepts  the  trust,  and  the  other 
repudiates  it,  the  assignment  is 
operative  as  to  the  assenting  trus- 
tee, unless  there  is  some  condition 
in  it,  that  it  shall  be  void,  unless 
assented  to  by  both  trustees.  Ibid, 

4-  When  an  assignment  ia  made 
for  the  benefit  of  the  creditors,  and 
some  of  the  creditors  live  at  a  dis- 
tance, and  signify  their  assent  by 
letter  through  the  post-office  ; 
qtuBre^  when  is  the  assent  com- 
plete ?  whether  at  the  time,  when 
the  letter  is  put  into  the  post- 
office,  or  when  it  reaches  the  as- 
signees. Ibid, 
See  Patrhts,  1. 
Stock,  1, 3. 

ASSUMPSIT. 
iS^e  MoM£Y  Had  and  Received. 

ATTACHMENT,  FOREIGN. 
iSee  FoREienr  Attachmcitt. 

ATTORNEYS  AT  LAW. 
iSee  AssiefTJCEivT,  1,  2. 

AVERAGE,  GENERAL. 
See  Seaman,  2. 

BILL  IN  EQUITY. 
;S>ee  Equitt. 

Mortgage,  4,  5,  6, 9. 

BILLS  OP  EXCHANGE. 

1.  Where  bills  of  exchange 
were  specially  indorsed,  and  the 
indorsement  still  continued  un- 
cancelled, and  there  were  no  re- 
indorsements,  or  other  evidence  of 
any  subsequent  assignment;  held, 
that  possession  by  the  original  in- 
dorser  is  prima  facie  evidence,  that 
he  is  the  owner  of  them. 

Picquet  v.  Curtis.    478 
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2.  Where  bills  of  ezchan^^e  are  altered,  limited,  annulled,  or  re- 
made payable  at  a  particular  strained,  excepi  by  judicial  pro- 
place,  no  action  can  be  mainiaintfd  cess,  occording  to  the  principles  of 
until  after  a  demand  at  that  place,  law,  unless  that  Act  has  been 
and  a  dishonor  there.  Therefore,  modified  by  the  subsequent  agree- 
tbe  Statute  of  Limitations  begins  ment  of  both  States.  '  Afterwards 
to  run  from  the  time  of  such  de-  the  Legislature  of  Massachusetts 
mand,and  not  from  the  time,  when  passed  a  Resolve,  *'  That  the  con- 
the  bills  were  payable  according  gent  and  agreement  of  this  Com- 
to  tlieir  tenor.                 Ibid.    47o  monwealth   be,  and  the  same  is 

hereby,  given  to  any  alteration  or 

BLACESTONE  CANAL  COM-  modification   of    the     abovemen- 

PANY.  tioned  clause  or  provision  in  said 

Set  CoapoRATioR,  1.  Act,  relating  to  Bowdoin  College, 

^  not  affecting  the  rights  or  interests 

BOJSr^  FIDE  PURCHASER.  of  this  Comnwnwealth,  which  the 

See  PuKCHASKR.  President,     and     Trustees,     and 

Overseers  of  the  said  College,  or 

BOWDOIN  COLLEGE.  others  having  authority  to  act  for 

1.  Bowdoin  College  is  a  private,  said  corporation,  may  make  therein^ 
and  not  a  public,  corporation,  of  with  the  consent  of  the  Legislature 
which  the  Commonwealth  of  Mas-  of  said  btate  of  Maine;  and  such 
sachusetts  was  founder,  and  the  alterations  or  modifications,  made 
visitatorial  and  all  other  powers,  as  aforesaid,  are  hereby  ratified  on 
franchises,  and  rights  of  property  the  part  of  this  Commonwealth.'' 
of  the  College  are  vested  in  the  This  resolve  does  not  authorize 
Boards  of  Trustees  and  Overseers,  the  Legislature  of  Maine  to  make 
established  by  the  Charter,  who  alterations  in  the  College  charter, 
have  a  permanent  right  and  title  which  shall  divert  the  funds  of  tlie 
to  their  offices,  which  cannot  be  founder  from  their  original  objects, 
divested,  except  in  the  manner  or  vest  the  visitatorial  power  in 
pointed  out  in  the  Charter.  In  the  any  other  bo<iies,  or  persons,  than 
Charter  of  the  College  (§  IG,)  it  the  Trustees  and  Overseers,  mark- 
is  declared,  that  the  Legislature  ed  out  in  the  original  charter; 
^  may  ^rrant  further  powers  to,  or  and,  d  fortiori^  it  does  not  justify 
alter,  limit,  annul,  or  restrain  any  the  transfi?r  of  these  powers  from 
of  the  powers  by  this  Act  vested  the  Trustees  to  any  other  persons 
in  the  said  corporation,  as  shaU  be  not  in  privity  with  them.  Ibid* 
judged  necessary  to  promote  the  3.  According  to  the  foregoing 
best  interest  oj  the  CollegeJ*^  Under  Resolve,  the  alterations  and  modi- 
this  clause  the  authority  of  the  fications  are  to  be  made  hy  the 
Legislature  of  the  State  of  Maine  Boards  of  the  College,  or  by  their 
is  confined  to  the  enlarpfing,  alter-  agents,  with  the  consent  of  the 
ing,  annulling,  or  restraining  of  the  Legislature,  and  not  by  the  Legis- 
powers  of  the  corporation,  and  lature,  without  their  consent  Ibid, 
does  not  extend  to  any  intermed-  4.  The  terms  of  ratification  in 
dling  with  its  property^  or  extinc-  the  foregoing  Resolve,  being  in 
tion  of  its  corporate  existence.  prmsenli^  it  seems  that  they  can- 

Mlrn  V.  McKeen     276  not  be  applicable  to  all   possible 

2.  By  the  Act  of  Separation  of  alterations  in  all  future  times.  Ibid. 
Maine  from  Massachusetts,  the  5.  By  tlio  terms  of  the  Act  of 
powers  and  privileges  of  the  Presi-  Separation  of  Maine  from  Massa- 
dent,  Trustees,  aiid  Overseers  of  cbusetts,  no  modification  of  it  can 
the  College,  are  guaranteed  under  be  made,  except  by  the  svhsequent 
the  charter,  so  tluit  they  cannot  be  agreement   of  the  Legislaturts  of 
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Mh  SMes.  To  effect  this  agree- 
ment, there  mast  be  a  concurrence 
of  the  Legislatures  of  both  States 
ad  idem,  that  is,  an  express  as- 
sent to  some  specific  proposition. 
Therefore  the  Act  of  Maine  of  the 
16th  March,  1820,  which  was 
never  responded  to  by  the  Legis- 
lature of  Massachusetts,  and  which 
in  its  terms  does  not  look  to  any 
antecedent  Resolve  of  Massachu- 
setts, (though  the  foregoing  Re- 
solve of  Massachusetts  was  passed 
four  days  previous,)  but  expressly 
looks  to  some  future  act  or  assent 
of  Massar  hosetts,  is  not  a  suffi- 
cient compliance  with  the  articles 
of  separation.  i6t</. 

6.  By  the  Act  of  Maine  of  the 
]6th  of  June,  1830,  it  is  enacted, 
that  **  the  President,  and  Trustees, 
and  the  Overseers  of  Bowdoin 
College  shall  have,  hold,  and  enjoy 
their  powers  and  privileges  in  aU 
respects,  subject,  however,  to  be 
altered,  restrained,  or  extended  by 
the  Legislature,  &c.,  as  shall,  &c., 
be  judged  necessarv  to  promote 
the  best  interests  of  said  Institu- 
tion.^ This  cannot  be  construed 
to  include  an  authority  to  annul 
the  charUTj  or  the  corporation 
created  by  it,  or  the  Institution 
itself,  or  to  create  new  Boards,  in 
whom  the  corporate  powers  and 
privileges  may  be  vested ;  or  to 
transfer    to    other,  persons    the 

5>wers  and  privileges  of  the  old 
oards ;  or  to  add  new  members 
to  the  Board  by  the  nomination  of 
the  Legislature,  or  by  that  of  the 
Governor  and  Council  of  the 
State.  The  Act  of  the  19th  of 
March,  1821,  enlarging  the  Boards, 
the  Act  of  the  27th  of  February, 
1826,  making  the  Governor,  ex  of- 
Jwio^  a  member  of  the  Board  of 
Trustees,  and  the  Act  of  the  31st 
of  March,  1831,  declaring,  that  no 
person  holding  the  office  of  Presi- 
dent in  any  coUeire  in  the  State, 
should  hold  his  office  beyond  the 
day  of  the  next  Commencement  of 
the  college,  and  altering  the  ten- 


ure of  their  offices,  are  therefore 
unconstitutional.  Jbid* 

7.  Where  the  Boards  voted, 
that  they  ^ acquitatd**  in  an  Act 
of  the  Legislature,  it  was  hdd, 
that  this  did  not  import  an  assent 
on  their  part ;  and,  farther,  that 
their  approval  could  not  give  ef- 
fect to  an  unconstitutional  Act 

Ibid. 
CANAL. 

Su  ConpoRATion,  J,  2,  dL 

CHARITY. 

Stt  CoRPORATIOIf,  5. 

CHARTER-PARTY. 

1.  The  Admiralty  has  jurisdic- 
tion in  cases  of  charter-parties  for 
foreign  voyages ;  and  may  enforce, 
by  a  proceeding  in  rem,  the  mari- 
time lien  for  freight  under  a 
charter-party. 

The  Sdiwmer  FolutUeer.    550 

2.  The  general  owner  is  owner 
for  the  voyage,  notwithstanding  a 
charter-party,  if  the  vessel  is  navi- 
gated at  bis  expense,  and  by  his 
master  and  crew,  and  be  retains 
the  possession  and  management  of 
her  during  the  voyage ;  and  es- 
ppcially,  where  he  retains  a  part 
of  the  vessel  for  his  own  use.  IbitL 

3.  By  the  general  Maritime 
Law,  there  is  a  lien  on  the  goods 
for  freight,  whether  shipped  under. 
a  bill  of  lading,  or  a  charter-party. 
But  that  lien  may  be  waived  or 
displaced  by  any  special  agree- 
ment inconsistent  with  such  liem 
But  it  is  presumed  to  exist,  until 
such  inconsistency  appears.    Ibid* 

4.  A  stipulation  for  the  payment 
of  the  freight  ten  days  aAer  the 
return  of  the  vetsd,  is  not  neces- 
sarily inconsistent  with  such  lien. 

Aid. 

5.  By  the  Maritime  Law,  the 
ship  is  pledged  to  the  merchan- 
dise, and  the  merchandise  to  tho 
ship,  for  the  performance  of  the 
contract  of  shipping.  Ibid. 

6.  A  clause  in  the  charter- 
party,  that  the  parties  bind  the 
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ship  and  (foods  respectively  for 
the  performance  of  the  covenants, 
payments,  and  agreements  there- 
of, is  a  valid  clause,  creating  a 
pledge  or  lien  on  the  goods  for 
such  performance  ;  and  may  be 
enforced  against  the  goods  by  a 
deteotion  by  the  ship-owner  for 
tho  freight ;  and  by  a  suit  in  the 
Admiralty.  Ibid, 

CIRCUIT  COURT. 

See  JuRisDiCTioif,  1, 2. 

CITFZE^^SHIP. 

See  Jurisdiction,  2,  3. 

CODFISHERY. 

1.  Since  the  Act  of  1828,  ch. 
309,  the  mackerel  fishery  cannot 
be  lawfully  carried  on  under  a 
license  for  the  cod  fishery,  in  pur- 
suance of  the  Act  of  I7ii3,  ch.  52, 
§  32.     The  Schooner  J^ymph,    516 

2.  Stmhie^  that  before  the  Act 
of  1828,  it  could  not  be  carried  on 
under  such  a  license,  unless  so  far 
as  it  was  incident  to  the  cod  fish- 
ery ;  as,  for  instance,  for  bait,  or 
provisions  for  the  crew.  IhidL 

3.  The  cod  fishery  is  a  trade 
within  the  true  intent  and  mean- 
ing of  the  32il  section  of  the  Act 
of  179:),  ch.  52.  So  is  the  macke- 
rel fishery.  «*  Trade  "  in  the  Act 
is  used  as  equivalent  to  occupa- 
tion, employment,  or  business,  for 
gain  or  profit.  IhitL 

COLLATERAL  WARRANTY. 
The   Statute  of  4  &  5   Anne, 
ch.  16,  respecting  collateral  war- 
ranty, &rC.,  has  Jbeen  adopted  in 
Rhode  Island. 

Si88on  T.  Seabvary,    235 

COLLEGE. 

See  BowDoiN  Colleoe. 

CoRPORATlOIf,  5. 

CONDITIONS. 

Conditions  are  to  be  construed 
strictly  against  those  for  whose 
benefit  they  are  introduced)  when 


they  impose   burdens    on   othef 
parties. 

Caiiin  V.  The  Springfield  Int. 
Co.  434 

See  InsuRARCE,  15. 

CONDONATION. 
See  Shippiitg,  8. 

CONSTITUTION  OP  THE 
UNITED  STATES. 
Where  a  person  holds  an  office 
during  good  behaviour^  with  a 
fixed  salary  and  certain  fees  an- 
nexed thereto,  the  tenure  of  the 
office  cannot  be  altered  without 
impairing  the  obligation  of  a  con- 
tract Therefore,  the  Act  of  the 
Legislature  of  Maine  of  1831,  re- 
moving President  Allen  from  the 
office  of  President,  and  establish- 
ing a  different  tenure  for  the  of- 
fice, is  contrary  to  the  Constitu- 
tion of  the  United  States. 

Men  V.  McKeen,    277 

CONSTRUCTION. 
See  CoNoiTioNS. 
Pateh Ts,  2. 

CONSTRUCTION   OP  STAT- 
UTES. 
See  CoRpoRATtoN,  Sl 
Duties,  2.- 
Shipping,  4. 
Wat,  2. 

CONTINUANCE. 
See  Practice,  1. 

CONTRACT. 

It  is  essential  to  the  validity  of 
a  contract,  that  the  parties  to  it 
should  have  consented  to  the  same 
subject  matter  in  the  same  sense  ; 
they  must  have  contracted  ad  idem* 
Hazard  v.  JSTew  England  Marine 
Ins.  Co.  ,  218 

See  AssioNMEiTT,  4. 
Conditions. 
Constitution   of  thb 

United  States. 
Inbubahce,  4. 
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CONVEYANCE.  river  shonld  flow  back  fa  the  in- 

1.  A  block  of  buildingB,  consist-  jury  of  the  riparian  proprietors, 
ing  of  a  central  building  and  two  the  location  of  such  dam  and  the 
wings,  was  erected  in  1808,  with  intention  to  raise  it  must  be  made 
a  piazza  in  front  of  the  central  known  and  confirmed  in  the  man- 
building,  and  side-doors  in  the  ner  pointed  out  by  the  act  of  in- 
wings,    which    opened     on     and  corporation. 

swung  over  the  piazza,  the  upper  Famum  v.  Blaektione  Canal  Co, 

parts  of  which  were  used  as  win-  47 

dows.    The  centre  building  was  3.  Where  two  corporations  are 

occupied  by  the  United  States  as  created   by  adjacent  States  with 

a  Custom- House,   under  a   lease  the  same   name,  to  construct   a 

from    1808    to  July,  J  8 16,    when  canal  in  each  of  the  States  re- 

they  purchased  the  same  in  fee,  spectively,   and    aflerwaids    their 

and  have  ever  since  been  in  pos-  interests  are  united  by  subsequent 

session  thereof.    The  wings  were  acts  of   the   States  resfiectiveiy, 

sold    in    1811    to    other    parties,  this  does  not  merge  the  separate 

Held,  that  these  parties  are  enti-  corporate  existence  of  such  cor- 

tled  under  the  conveyance,  inde-  porations  ;  but  creates  a  unity  of 

pendent  of  the  lapse  of  time,  to  stock  and  interest  only.           IbiiiL 

the  use  of  the  side-doors  and  win-  3.  Every   act  of  incorporation 

dows  therein,  and  passages  there-  must  be  construed  in  sucb  a  man- 

from,  as  they  used   them  at  the  ner,  if  possible,  as  not  to  exceed 

time  of  the  conveyance.  the  sovereignty  of  the  Legislature 

United  Stales  v  Appldon.    492  granting  it.    It  ouffbt  not,  thcre- 

2.  Where  a  house  or  store  is  fore,  to  be  deemed  to  authorize 
conveyed  by  the  owner  thereof,  any  act  to  be  done,  which  would 
every  thing  passes  which  belongs  exceed  the  jurisdictional  power  of 
to,  and  is  in  use  for,  the  house  or  the  State,  or  interfere  with  the 
store,  as  an  incident  or  appurten-  rights  of  o^her  States,  as  to  con- 
ance.                                        Ibid,  struct  a  canal,  or  raise  a  dam,  in 

another  State.  Ibid. 

CONVEYANCE,  FRAUDU-  4.  A  college,  merely  because  it 

LENT.  receives  a  charter  from  the  gov- 

Ste  Equity,  8, 11.     ^  ernment,  though  founded  by  pri- 

Po&cHASEa  Bona  Fide,  vate  benefactors,  is  not  thereby 

1, 2.  constituted    a  public  corporation 

COOPER.  controllable  by  the  government; 

Stt  SnippiNe,  17.  nor  does  it  make  any  diflTeronce, 

that  the  funds  have  been  gener- 

COURT,  CIRCUIT.  ally  derived  from  the  bounty  of 

See  Jurisdiction,  I,  2,  a  the  government  itself. 

^len  w.  McKeetu    276 

COURT,  DISTRICT.  5.  The  visitatorial  power  is  a 

See  District  Court.  mere  power  to  control  and  arrest 

abuses,  and  to  enforce  a  due  ob- 
CORPO RATION.  servance  of  the  Statutes  of  a  cbar- 
1.  The  Blackstone  Canal  Com-  ity ;  it  is  not  a  power  to  revoke 
pany  were  authorized  by  their  act  the  gift,  to  change  its  uses,  or  to 
of  incorporation  to  construct  a  divest  the  rights  of  the  parties  en- 
canal,  &c.;  and  the  manner  point-  titled  to  the  bounty.  /Wrf. 
ed  out  in  which  they  should  locate  6.  The  visitatorial  power  is  an 
the  canal,  &c.  Held,  that  in  order  hereditament  founded  in  property, 
to  entitle  the  company  to  raise  a  and  valuable  in  the  intendment  of 
dam  by  which  the  water  of  the  law ;  and  where  it  is  vested  in 


INDEX. 


603 


inistees,  there  can  be  no  amotion 
of  them  from  their  corporate  ca- 
pacity, and  no  interference  with 
the  just  exercise  of  their  authority, 
unless  it  is  reserved  by  the  Stat- 
utes of  the  foundation  or  charter. 
The  trustees  are,  however,  sub- 
ject to  the  general  superintend- 
ence of  a  Court  of  Chancery  for 
any  abuse  of  their  trust  Rid. 

JSee  BownoiN  College. 

COSTS. 

In  a  case  of  tort,  several  costs 
of  travel,  attendance,  and  attor- 
ney's fees  will  be  allowed  to 
several  defendants,  whether  the 
pleadings  are  joint  or  several. 

Crosby  v.  Folgtr,    514 
Set  Salvage,  13. 

CREDITORS. 

Set  AssioifMEiTT,  1, 12, 4. 
EquiTT,  5. 

pAnTNCRSHIP,  3. 

CRIMES  ACT. 

Set  Shippiito,  4, 16, 18. 

CURTESY,  TENANT  BY. 

1.  In  Maine,  a  husband  is  enti- 
tled to  hold  a  trust  estate  of  his 
wife,  as  tenant  by  the  curtesy. 

Robinson  v.  Codman,     131 

2.  In  Rhode  Island,  a  husband 
is  not  entitled  to  a  life  estate,  as 
tenant  by  the  curtesy  of  any  ro/* 
mainder  or  reversion  owned  by  his 
wife,  but  only  of  real  estate  of 
which  she  has  an  actual  seisin, 
and  possession  in  fee. 

Stoddard  v.  Gibbs.    263. 
Set  Trusts,  a 

DAM. 

jSSee  Corporation,  1. 
Lboislature. 

DAMAGE,  CAUSES  OF. 
;See-AnMiaALTT,  9, 13. 

DEED. 

Ste  ConvsTAUCK. 


DEMAND. 

See  Bills  of  Exchange,  2. 

DERELICT. 

See  Salvage,  6, 14, 19. 

DESERTION- 

See  Shipping,  7, 8, 9, 10, 11, 12. 

DESIGN. 

Legal  design  is  imputable, 
where  the  consequences  ncUuraUy 
flow  from  the  act,  and  not  merely 
follow  it.  They  must  be  connect- 
ed witii  it,  as  a  cause,  and  not  as 
an  occasion. 

Catlin  V.  The  SpringlUld  Fire 
Ins.  Co.  434 

DEVIATION. 

See  InsurancSi  7, 8. 

DEVISE. 

1.  A  devise  to  *'  A  and  to  his 
male  children,  lawfully  begotten  of 
his  body,  and  their  heirs  Tor  ever, 
to  be  equally  divided  amongst  them 
and  their  heirs  for  ever,"  passes  a 
life  estate  to  A,  with  a  contingent 
remainder  in  fee  to  his  chiloren, 
(he  having,  at  the  making  of  the 
will,  no  children.) 

Sisson  V.  Seabtuif.    235 

2.  A  devise  to  A  for  life,  and 
after  her  death  to  her  second  son 
B,  and  to  his  lawful  begotten  chil- 
dren in  fee  simple  for  over ;  but  in 
case  he  should  die  without  chil- 
dren lawfully  begotten,  to  the  other 
son  of  A,  (C,)  and  to  his  lawfully 
begotten  children  in  fee  simple  for 
ever.  At  the  time  of  making  the 
will,  B  had  no  children.  Heldf 
that  B  took  a  fee  tail,  with  remain- 
der to  C,  on  an  indefinite  failure  of 
issue  of  B. 

Parkman  v.  Bowdoin,    359 

DISTRICT  COURT. 

No  appeal  lies  by  any  party 
from  a  decree  of  the  District 
Court,  unless  on  his  part  the  mat- 
ter in  dispute  exceeds  the  sum  or 
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TiJae  of  fifty  ddlan,  nader  tha        9l  The   nwrtgageei,  vnder  a 

Acts  of  Coo^ress.  conveyance  made  t)efore  the  filing 

Shirley  v.  TSius.    447     of  a  Bill  in  Equity  in  relation  to 

the  premises  mortgaged,  should  be 

DISTRICT,  JURISDICTION  ™^^®  parties ;  as  sliould  also  the 

QP  mortgager ;  but  tiieir  omission  is 

See  Shiffihg,  18.  no  necessary  cause  of  abatement 

of  the  suit.  JbuL 

"nnwriTB  ^  '^^^  abatement  of  a  suit  in 

DOWER.                        J  ^    J  Equity  is  merely  an  interruption  to 

A  widow  IS  not  entitled  to  dow-  ^  ^y- ^   suspending  it«  progress, 

cr,  in  a  trust  esUte  held  by  her  ^^^^  ^^^      ^j^^  ^^^  b^^^,  ^t  be- 

husband  for  third  persons ;  nor  in  ^^^^  ^^^  ^^^                    ^    y^^ 

a  reversion  or  remainder  in  a  legal  4    ^^Jicre  there  is  a  transfer  of 

•state  held  by  her  husband.  j^^^^^^^  ptndenit  liie,  a  supplemen- 

Robituon  V.  Codman.    1^1  ^  gjn  ^^^  ^  ^j^^  ^^  ^^  against 

the  purchasers.  i6ui. 

DUTIES.  5.  Creditors  are  not  necessary 

1.  The  revenue  or  tariff  Act  of  or  proper  parties  generally  in  a 
181(1,  ch.  107,  lays  a  duty  on  Bill  between  partners  to  wind  op 
*^  loaf-sugar "  of  twelve  cents  per  the  partnership  concern.  Odd. 
pound.  HeU  that  the  words  6,  Where  a  bill  in  Equity  was 
**  loaf-sugar  "  must  be  understood  brought  to  set  aside  a  conveyance 
according  to  their  general  mean-  asserted  to  have  been  procured  by 
ing  in  trade  and  commerce,  and  fraud,  and  one  of  the  defendants 
buying  and  selling.  And  if,  upon  pleaded,  that  be  was  a  bond  fidt 
the  evidence,  it  appeared  that  loaf-  purchaser  under  the  grantee  of 
sugar  meant  sugar  in  loaves,  then  parcel  of  ^he  premises,  without 
crushed  loaf-sugar  was  not  ^  loaf-  notice  of  the  asserted  fraud,  and 
sugar  **  within  the  Act.  that  he  had  paid  a  part  of  the  con- 

Uniled  SUUti  v.  Breed.    159    sideration   money,  and    that   the 

2.  Role  as  to  the  construction    residue  was  secured  by  mortgage ; 
of  statutes  respecting  revenue.   ^       Heid,  thlit  this  plea  furnished  no 

Jbid,    bar  to  the  bill ;  that  it  should  have 

d.  What  is  a  fraudulent  evasion    averred,  that  the  whole  considera- 

of  a  duty.  Ibid,    tion  of  the  purchase  hnd  been  paid 

before    notice  of  the    plaintiff's 

EASEMENT.  tide.  Wood  v.  Mann.     506 

See  Wat,  1,  3.  7.  The    above   plea   overruled 

absolutely,  and  the  party  ordered 

EMBEZZLEMENT.  to  answer  generally.  Ibid. 

See  Salvage,  8,  9.  8.  Querv^  whether  a  6ond  fole 

purchase,  ror  a  valuable  considera- 

ENDEAVOUR  TO  COMMIT  A    tion,  without  notice,  is  a  good  bar 

REVOLT.  in  Equity  to  a  legal  title  asserted ; 

Su  Shippiro,  5, 6, 16, 17, 19,20.    as  it  is  to  an  equitable  title.    Ibid, 

9.  The  following  was  the  de- 

ENTRY.  n*al  in  the  plea  of  the  notice  of  the 

See  MoRTOAOE,  10.  fraud  asserted  in  the  bill ;  namely, 

**  that  this  defendant  had  no  notice 

EQUITY.  ^  whateverof  any  title,  claim,  or  de- 

1.  All  pemons  in  interest  must    mand  of  the  complainant,  or  of  any 

be  made  parties  to  proceedings  in    other  person,  to  or  in  the  lands  so 

Equity  before  a  decree.  purchased  by  this  defendant,  as 

Hoxie  V.  Carr.    173    aforesaid,  which  would  affect  the 
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same,  or  any  of  them,  or  any  part 
thereof.  Held^  that  this  is  argu- 
mentative and  insufficient.  It 
shoiiid  expressly  nnd  m  terms  deny, 
by  proper  averments,  notice  of  the 
frauil  charjffod  in  the  bill.        Ibid, 

10.  The  bill  charged  notice  of 
the  asserted  fraud  against  one  of 
the  dot'endants,  in  general  terms, 
to  wit,  '^  that  tiie  defendant  then 
and  there  well  knowing  all  and 
smguUr  the  premises,**  &c.  Htld^ 
tliat  the  bill  should  be  amended  so 
as  to  charge  the  notice  more  di- 
rectly. Ibid, 

1 1.  The  23d  rule  of  the  Supreme 
Court  in  Equity,  declaring,  ^  that 
the  defendant,  instead  of  a  formal 
demurrer  or  plea,  may  insist  upon 
any  special  matter  in  his  answer, 
and  have  the  same  benefit  thereof, 
as  if  he  had  pleaded  the  same 
matter,  or  demurred  to  the  bill," 
is  simply  in  affirmance  of  the  com- 
mon practice  of  Courts  of  Equity, 
and  applies  to  matters  to  the  mer- 
its, and  not  to  such  objections  as 
are  in  abatement  merely. 

fVood  V.Mann.    578 

12.  Impertinences  are  any  mat- 
ters not  pertinent  to  those  points, 
which  are  properly  before  the 
Court  for  decision,  at  any  particu- 
lar stage  of  a  cause.  Ibid, 

See  Injunction,  1,  2. 

Jurisdiction,  2, 3, 4, 5,6. 
MoaTOAOE,  4,  5,  6,  9. 

PAaTNERSHIP,  4,  5, 

Purchaser,  2. 

EVASION,  FRAUDULENT. 
See  Duties,  3. 

EVIDENCE. 

1.  Salvors  are  ex  neceaaiiate  ad- 
mitted as  witnesses  to  all  facts, 
which  are  deemed  peculiarly  or 
exclusively  within  their  knowl- 
edge. To  other  facts  they  are 
incompetent  witnesses. 

The  Skip  Henrif  Ewbank.    400 

2.  An  otijection  was  taken  to  a 
direct  interrogatory,  and  the  an- 
swer to  it,  at  the  time  of  taking 
the  depoaitiony  which  wa«  sapportp 


ed  by  the  Court  at  the  trial,  and 
the  answer  ruled  out;  held^  that 
the  answers  to  the  cross  interrog- 
atories, which  did  not  on  their 
face  purport  to  be  asked  in  conse- 
quence of  the  direct  interrogatory, 
and  were  not  made  dependent 
upon  it,  are  admissible  as  evi- 
dence, t^mes  v.  Howard.  482 
3.  Where  no  objection  was 
Uiken  at  the  trial  to  the  absence 
of  evidence,  which  it  might  have 
been  in  the  power  of  the  party  to 
supply,  it  is  too  late  af\er  the  ver- 
dict to  take  it. 

Cailin  V.  The  Springfield  Fire 

Ins.  Co.  434 

See  Admiralty,  3, 5, 7, 8, 12. 

BiLi^  OP  Exchange,  1. 

Dutirs,  1. 

Salvage,  10, 11. 

EXECUTORS. 

See  Legacies,  3,  4. 
Partnership,  5. 

FISHERY. 

See  Cod-fishery. 

FOREIGN  ATTACHMENT. 

It  is  not  generally  true,  that 
persons  sued  as  trustees  under  the 
foreign  attachment  Act  of  Maine, 
are  to  be  charged,  as  such,  unless 
they  clearly  discharge  themselves 
upon  their  examination.  On  the 
contrary,  the  Court  can  adjudge 
them  trustees  only,  when  upon  tiie 
examination  there  is  clear  and  de- 
terminate evidence,  free  from  rea- 
sonable doubt,  that  they  have 
property  in  their  hands,  of  which 
they  ought  to  be  adjudged  the 
trustees  of  the  debtor. 

Gordon  v.  Coolidge.    537 

FOREIGNERS. 
See  Injunction. 

FRAUD. 

See  Jurisdiction,  5,  6. 

FRAUD,  NOTICE  OP. 

See  Equity,  8, 10, 11, 12. 
Purchaser,  1, 2. 
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FRAUDS,  STATUTE  OP. 
See  Trusts,  2. 

FRAUDULENT    CONVEY- 
ANCE. 
iSee  Equity,  8. 

FRAUDULENT  EVASION. 
See  Duties,  3. 

FREIGHT. 

See  Charter-Partti  3, 4. 

GAMING  POLICY. 

See  IifSURAMCE,  9, 10, 11. 

GENERAL  AVERAGE. 
See  Seamam,  2. 

HIGHWAY. 
See  Wat. 

IMPERTINENCIES. 
jSee  Equity,  7. 

Jurisdictior,  4. 

INDICTMENT. 

See  SuippizTO,  4, 16. 

INDORSEMENT. 

SU  BlLJ.S  OF  ExCHANeE,  1. 

INFANT. 

See  Legacies,  2. 

INJUNCTION. 

1.  A  court  of  equity  will  grant 
an  injunction  pro  tanio  to  so  much 
of  a  judgment  as  has  been  re- 
covered by  surprise  of  the  defend- 
ant at  a  trial,  when  he  had  a  good 
defence  to  it,  but  had  no  notice  of 
the  claim,  even  though  the  plain- 
tiffs in  the  suit  were  in  no  default, 
and  acted  bond  fide. 

BeU  V.  Cunningham.    89 

2.  Where  foreigners  are  con- 
cerned, and  have  a  good  defence 
at  law,  unknown  to  their  counsel, 
and  the  declaration  is  so  amended 
at  the  trial  as  to  let  in  a  new 
claim,  a  court  of  equity  will  on 
due  proof  give  them  the  benefit  of 
fluch  defence  and  grant  an  injunc- 


tion pro  tanio  to  the  judgment  at 
law.  Ibid. 

INSURANCE. 

1.  Semble,  To  make  an  aband- 
onment effectual,  the  cause  of  the 
loss  of  the  ship  must  be  stated  in 
the  letter  of  abandonment,  for  the 
benefit  of  the  underwriters. 

Hazard  v.  JVetr  England  Marine 
Ins.  Co.  218 

2.  Where,  in  a  written  applica- 
tion for  insurance  on  a  ship,  she 
is  represented  as  *'  a  coppered 
ship,"  the  meaning  of  this  repre- 
sentation is  to  be  understood  ac- 
cording to  the  ordinary  sense  and 
usage  of  these  terms  in  the  place, 
where  the  insurance  is  made  ;  un- 
less the  underwriter  knows,  that 
a  different  sense  and  usage  prevail 
in  the  place,  in  which  the  ship  is 
then  lying,  and  in  which  the  own- 
er resides,  and  from  which  he 
writes,  asking  for  the  insurance ; 
or  has  some  other  knowledge,  that 
the  owner  uses  them  in  a  different 
sense  from  that,  which  prevails  in 
the  place,  where  the  insurance  is 
made.  Jbid. 

3.  If  the  underwriter  has  been 
misled  in  a  matter  material  to  the 
risk,  by  supposing  the  terms  of  the 
representation  used  in  the  sense 
of  the  place,  where  the  application 
was  made,  and  if  the  policy  was 
underwritten  by  mistake,  founded 
on  such  supposition,  and  the  own- 
er, who  procured  the  insurance, 
intended  to  use  the  terms  in  a 
different  sense,  then  the  policy  is 
void,  as  founded  in  mutyal  mis- 
take. Bfid. 

4.  It  is  essential  to  the  validity 
of  a  contract,  that  the  parties  to  it 
should  have  consented  to  the  same 
subject  matter  in  the  same  sense  ; 
they  must  have  contracted  ad 
idem.  Ibid. 

5.  A  loss  of  a  ship  by  worms  in 
an  ocean,  where  worms  ordinarily 
assail  and  enter  the  bottoms  of 
vessels,  is  not  a  peril  of  the  sea 
within  the  policy.  Ibid. 

6.  Where  a  ship  sustained  an 
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injury  at  the  Cape  de  Verd  Islands, 
in  the  loss  of  her  false  keel,  where- 
by she  became  exposed  to  the  ac- 
tion of  the  worms,  which  obtained 
entrance  into  ht^r  in  the  Pacific 
Ocean,  and  destroyed  the  ship,  the 
loss  does  not  come  within  the 
policy,  it  being  a  conseqaential 
injury.  In  this  case,  the  master 
should  have  caused  the  ship  to  be 
repaired ;  and  in  not  doing  so,  he 
was  guilty  of  negligence,  which 
exonerated  the  underwriters  from 
the  subsequent  loss  by  worms, 
which  was  occasioned  thereby. 

Ibid. 

7.  A  vessel  was  insured  from  A 
to  B,  and  her  port  of  discharge  in 
the  United  States.    She  went  to 

C,  and  took  in  a  return  cargo  for 

D,  and  stopped  at  S  on  the  return 
voyage.  The  underwriters  signed 
a  memorandum,  that  the  deviation 
to  S  should  nut  prejudice  the  in- 
surance, the  vessel  having  sailed 
from  thence  to  £.  There  was  a 
total  loss  by  shipwreck.  Held^ 
that  the  memorandum  did  not  help 
the  deviation  of  going  to  C  instead 
of  B ;  and  that  the  misstatement  of 
the  return  voyage  being  to  E,.made 
the  memorandum  of  no  effect 

CUidden  v.  The  Mannfaciwrera^ 
Ina.  Co.  233 

8.  Stoppage  on  the  high  seas, 
to  save  the  lives  of  a  distressed 
crew  in  another  ship,  is  not  a  de- 
viation from  the  voyage,  which 
discharges  a  policy  of  insurance. 
But  a  stoppage  merely  to  save 
property  is  a  deviation. 

The  Schooner  Boston,  328,  and 
The  Ship  Henry  Ewbank.         400 

9.  A  policy  of  insurance  under- 
written for  $  10  000  on  profits  on 
merchandise  on  board  the  Brig 
Leonora  at  and  from  Callao  to 
Baltimore,  free  of  average  and  sal- 
vage, and  the  policy  to  be  the  only 
proof  of  interest  required,  is  not  in 
our  law  to  be  deemed  a  wager 
policy,  where  the  assured  had 
property  on  board,  and  neither  be 
nor  the  underwriters  intended  to 
insure  upon  a  wager  policy,  bat 


intended  it  as  a  policy  on  interest. 
M^oD  V.  Commercial  Ins.  Co.      451 

10.  There  cannot,  strictly  speak- 
ing, be  a  gaming  policy  under  our 
law,  unless  both  parties  intend  to 
game  or  wager.  Ibid, 

11.  If  one  party,  intending  a 
gaming  or  wager  policy,  procures 
It  to  be  underwritten  by  the  other, 
as  a  policy  substantially  on  inter- 
est, and  thus  designedly  misleads 
the  latter,  the  policy  is  void  for 
fraud.  Ibid. 

12.  But,  if  both  parties  intend  a 
policy  on  interest,  and  the  assured 
has  a  substantial  interest  in  the 
property  on  board,  and  there  is  an 
over- valuation  of  the  property 
made  bond  fiiCy  and  not  with  an 
intention  to  mislead  or  defraud  the 
underwriter,  the  policy  is  good. 

Ibid. 

13.  If  an  over- valuation  of  the 
property  insured  be  made  with  an 
intent  to  defraud  or  mislead  the 
underwriter,  the  policy  is  void. 
But  if  it  be  bond  fide  made,  and 
without  any  intention  to  defraud 
or  mislead  the  underwriter,  and 
the  party  has  a  substantial  inter- 
est, the  policy  is  good.  In  the 
latter  case,  if  the  underwriter 
agrees  to  the  valuation,  be  is  es- 
topped to  go  into  the  considera- 
tion of  the  actual  value.  Ibid. 

14.  If  a  party  insures  property, 
exp'HSted  to  be  on  board  a  ship  to 
a  large  amount,  upon  a  valued 
policy,  and  much  less  is  in  fact 
shipped,  he  is  entitled  to  recover 
in  case  of  a  loss,  a  proportion  pro 
raid  only,  notwithstanding  the 
valuation.  Ibid.    . 

15.  Among  the  conditions  which 
were  printed  on  the  same  sheet 
with  a  policy  of  insurance  against 
fire,  was  one  requiring,  that  **  all 
persons  insured,  and  sustaining 
loss  or  damage  by  fire,  should 
forthwith  give  noti(!e  thereof  to 
the  Company,  and  as  soon  aAer  as 
possible  deliver  in  a  parlicidar  aC' 
count  of  such  loss  or  damage, 
signed  with  their  own  hands,  and 
verified  with  their  oath  or  afiirma- 
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tion,  tnd  also,  if  required,  by  tbeir 
books  of  account  and  other  proper 
vouchers."  Held,  that  the  pnrUcu- 
lor  account  required  by  tlie  above 
condition  ia  a  particular  account 
of  the  articles  lost  or  damaged, 
and  does  not  refer  to  the  manner 
and  cause  of  the  loss, 

Catltn  V.  The  Springfield  Ins. 
Co.  434 

16b  In  stating  a  loss,  it  is  suffi- 
cient to  show  it  to  have  been  oc- 
casioned by  a  peril  within  the 
policy,  without  negativing  the  ex* 
ceptions  of  losses  from  design,  in- 
vasion, public  enemies,  riots,  &c., 
which  are  properly  matters  of  de- 
fence. Ibid, 

17.  The  words  in  a  policy  a~ 
gainst  fire  described  the  nouse,  as 
**  at  present*  occupied  as  a  dwel- 
linjr-honse,  but  to  be  occupied 
hereafter  as  a  tavern,  and  privi- 
leged as  suchJ"  Held,  that  this  is 
not  a  warranty,  that  the  house 
should ,  during  the  continuance  of 
the  risk,  be  constantly  occupied  as 
a  tavern ;  but  that  it  is,  at  farthest, 
a  mere  representation  of  the  in- 
tention to  occupy  it  as  such,  and 
a  license  or  privilege  granted  by 
the  underwriters,  that  it  might  be 
flo  occupied.  Ibid, 

18.  Where  underwriters  agree 
to  make  good  any  loss  or  damage 
'*  by  fire  originating  in  any  cause, 
except  desi^  in  the  insured,  inva- 
sion," &c.,  heldj  that  the  excep- 
tion of  losses  by  design  admits  all 
losses  not  by  design  ;  that,  there- 
fore, where  the  plaintiff  negligent- 
ly lefl  the  premises  insured  dere- 
lict, and  intruders  came  and  burnt 
them,  without  any  co-operation 
or  knowledge  on  the  part  of  the 
plaintiflT,  it  is  a  loss  within  the 
policy.  Ibid. 

See  Salvage,  5,6, 12, 14, 19. 
Seaman,  3. 

INTEREST. 

See  Legacies,  1,  2,  3, 4. 

INTERROGATORIEa 
See  Evidkuce,  3. 


JOINT  TENANT. 

J.  Where  there  are  several 
grantees  in  a  conveyance,  who 
take  in  trust  for  certain  purposes, 
they  are,  under  the  Statute  of 
Massachusetts  of  1785.  (ch.  G2,)  to 
be  deemed  tenants  in  cotiinion,  and 
not  joint  tenants. 

Robinson  v.  Codnunu    121 

2.  If  one  joint  tenant  convey 
his  share,  that  is  a  severance  of 
the  joint  tenancy.  Ibid. 

JURISDICTION. 

1.  The  Circuit  Courts  of  the 
United  States  are  not  inferior 
Courts,  in  the  sense  of  the  Com- 
mon Law. 

Wood  V.  Mann,    587 

2.  Where  the  jurisdiction  of  the 
Circuit  Court  depends  upon  citi- 
zenship of  the  parties  in  difierent 
States,  this  must  appear  by  proper 
averment  in  the  record ;  and  if  it 
do  not,  the  omission  will  be  fatal 
at  any  stage  of  the  cause.       Ibid, 

3.  The  exception  to  the  iuris- 
diction  of  the  Court,  by  a  denial 
of  the  fact  of  citizenship,  is  of  a 
preliminary  nature,  and  must  be 
taken  by  a  plea  in  abatement,  and 
not  by  any  general  answer.     Jbid, 

4.  Where  an  exception  to  the 
jurisdiction  was  Uiken  in  the  an- 
swer, it  was  properly  struck  out, 
on  reference  to  a  master,  for  inu. 
pertinance.  Ibid, 

5.  In  a  case  of  asserted  fraud, 
or  constructive  trust,  created  by 
assertion  of  law,  the  jurisdiction  of 
a  Court  of  Equity  is  sustainable, 
where  the  person  can  be  found, 
although  the  lands  to  be  affected 
by  the  decree  are  not  within  tlie 
jurisdiction  of  the' Court 

Briges  v.  Drench,    504 

6.  A  Court  of  Equity  has  juris- 
diction in  a  case,  where  relief  is 
sought  against  a  meditated  fraud, 
which  throws  a  cloud  over  the 
title  of  a  party.  Ibid, 

See  Charter-Pa RTT,  1. 
Corporation,  3L 
Lkgtslaturx. 
Shiffing^  18. 
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JUSTIFIABLl!  CAUSE.  LIEN. 

See  SHippine,  4.  See  Charts r-Partt,  1, 3, 4, 6. 

Material-Men,  2. 

JUSTIFICATION,  DEFENCE  Partwership,  a 

BY. 

Su  ADMIRAI.TT,  10,  13.  UMITATIONS,  STATUTE 

OF. 

LEGACIES.  See  Bills  of  Ezcharge,  3. 

1.   Interest  commences    on    a 

pecuniary  legacy  at  the  expiration  LOAF  SUGAR, 

of  one  year  from  the  decease  of  See  Duties,  1. 
the  testator,  whatever  may  be  the 

.  posture  of  the  estate,  unless  some  LOG-BOOK, 

other  period  is  specified   in  the  See  Shippino,  9, 11. 
will.          SttUivan  ▼.  WirUkrop,     1 

3.  The  cases  of  infant  ciuidren  LOSS  BY  WORMS, 

not  otherwise  provided  for,  and  of  8u  Insurance,  5, 6. 
adopted  children  under  age,  not 

otherwise  provided    for,  ara  ex-  MACKEREL  FISHERY, 

centions  to  the  general  rule.   Rid,  Su  Con  Fishery. 

3.  Executors  may  at  their  dis- 
cretion pay  over  legacies  at  any  MALICIOUSLY, 
time  witnin  the  year.               BtuL  See  Shippino,  4. 

4.  Where  the  executors  invest- 
ed   certain   sums,  less  than  the  MARINERS, 
whole  amount  cf  the  legacy,  in  the  See  Seaman. 
name  of  the  legatee;  heldj  that 

this  was  a  payment  of  the  legacy  MASTER. 

pro  tantOf  and  that  the  interest  ac-  See  Shippino,  3,  5, 90. 

cruing  upon  these  sums,  within 

the  year  from  the  time  of  such  MATE. 

investment,  belonged  to  the  lega-  Su  Shipping,  1, 3. 

tee.  Rid. 

MATERIAL-MEN. 
LEGISLATURE,SOVEREIGN-  1.  The  Admiralty  has  jurisdic- 
TY  OF.  tion  tn  rem  for  supplies  furnished 
QiMBre,  if  the  Legislature  of  one  by  material-men  to  foreign  ships 
State  can  authorize  a  dam  locally  in  our  ports,  to  our  ships  in  for- 
in  that  State  to  be  raised,  so  as  to  eign  ports,  or  in  the  ports  of  other 
flow  back  a  public  river  running  States.          The  Brig  Nestor,    73 
into  another  State,  to  the  injury  of  3.  The  giving  credit  (or  a  fixed 
mill  privileges  locally  situate  in  time  for  the  supplies  does  not  ex- 
the  latter  State.  tinguish  the  lien  for  the  supplies ; 
Farnvm   v.   Bktdulane    Canal  nor  the  allowing  the  ship  to  de- 
Co.                                             47  part  from  the  port  on  her  voyo^ 
Su  Corporation,  8.  without  pavment.                    IbuL 

3.  The  nict,  that  the  master  and 

LEX  LOCL  owners  are  personally  liable  for 

Su  Insurance,  3.  the  supplies,  does  not  destroy  the 

lien;  tor  the  party  mav  trust  to 

LIBEL.  the  credit  of  the  ship,  the  master, 

Su  AoMiRALTT,  1, 2, 3, 4, 5.  and  the  owner.                        Ihid, 

UCENSE  FOR  FISHERY.  MEDICINES. 

See  Con  Fishert.  iSSee  Shippino,  2. 

vou  VI.  77 
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MEMORANDUM. 
Ste  IasuraiicBi  7. 

MERGER. 

See  Trusts,  4. 

MILLS. 

Until  the  Statute  of  MasMcha- 
■etts  of  1818,  ch.  15,  there  was  no 
legal  means  of  levying  an  execa* 
tion  on  an  undivided  part  of  a 
mill  and  its  appurtenances,  where 
the  ezecation  debtor  was  the 
owner  of  the  entirety  of  the  mill, 
although  a  mill  privilege  is  in- 
capable of  severance.  The  prior 
Statutes  did  not  reach  the  case. 

Qordon  v.  Lewis.    525 

MISTAKE. 

See  Insu&aitce,  3. 

MONEY  HAD  AND  RECEIV- 
ED. 

Where  one  man  receives  mon- 
ey, which  ought  to  be  paid  to  an- 
other, or  belongs  to  another,  an 
action  of  money  had  and  received 
will  lie  in  favor  of  him,  to  whom 
of  right  the  money  belongs  ;  and 
this,  notwithstanding  it  may  in- 
volve a  trial  of  the  title  to  an 
office,  if  the  party  has  once  been 
in  possession. 

Men  V.  McKeen.    377 

MORTGAGE. 

1.  The  circumstances  under 
which  a  mortgage  is  redeemable. 

Dexter  v.  .Arnold,    109 

2.  Twenty  years'  undisturbed 
possession,  without  any  admission 
of  holding  under  the  mortgage,  or 
treating  it  as  a  mortgage  during 
that  period,  is  a  bar  to  a  hill  to 
redeem.  But  if  within  that  period, 
there  be  any  account  or  solemn 
acknowledgment  of  the  mort- 
gage, as  subsisting,  it  is  other- 
wise. Ibid* 

3.  An  acknowledgment  by  the 
mortgagee  in  his  answer  to  a  bill 
in  equity  between  other  parties, 
that  It  remains  a  mortgage,  is  a 


sufficient  acknowledgment  to  al- 
low a  redemption.  Rid, 

4.  To  a  bill  to  redeem,  the  heirs 
of  the  mortgagee,  as  well  as  his 
personal  representative,  are  ordin- 
arily necessary  parties.  QiMere, 
in  what  cases  they  may  be  dis- 
pensed with.  BritL 

5.  If  the  mortgagee  has  never 
taken  possession  during  his  life- 
time, the  mortgage  belonss  in 
Rhode  Island  to  his  personal  rep- 
resentative, and  the  heirs  need 
not  be  made  parties  to  a  bill  to 
redeem.  IbidL 

6.  Ceetwieqiu  irutt  under  mort- 
gager cannot  ordinarily  redeenw 
The  trustees  must  be  made  par- 
ties, and  a  reason  shown,  why 
they  are  not  plainiifii.  Mii, 

7.  If  a  mortgage  be  of  different 

Earcels  of  land,  some  of  which 
ave  been  sold  by  the  mortgagee 
absolutely,  and  others  remain  in 
his  possession  ;  and  the  right  to 
redeem,  as  to  the  purchasers,  is 
gone  by  lapse  of  time,  this  does 
not  bar  the  remedy  against  the 
mortgager,  if  otherwise  well 
founded.  HM, 

8.  Acknowledgments  of  the 
mortgagee  after  ^e  do  not  affect 
or  bind  the  purchasers,  who  are 
such  bond  fide  and  without  actual 
notice  of  the  mortgage.  JbiL 

9.  QiMBre,  \f  a  biJi  in  eqmtj  can 
be  maintained  to  redeem,  where 
part  only  of  the  heirs  of  the  mort- 
gagee are  before  the  Court.    AuIL 

10.  In  order  to  foreclose  a  mort- 
gage under  the  Statutes  of  Mas- 
sachusetts of  1788,  ch.  22,  and  of 
1798,  ch.  77,  the  mortgagee  must 
not  only  enter  into  the  mortgaged 
premises  after  the  condition  broken 
m  the  presence  of  two  witnesses, 
but  his  entry  must  be  made  known 
to  them  to  be  for  the  condition 
broken,  and  to  foreclose  the  mort- 
gage. Gordon  v.  Lewis.    525 

See  Equity,  2. 

NEW  TRIAL. 
1.  In  what  cases  the  Court  wiU 
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interfere  with  a  verdict  npon  mat-  demnity  jLgainst  the  joint  debts,  as 
ters  of  fact,  and  especially  where  for  his  proportion  of  the  surplus  ; 
fraud  in  fact  is  in  issue,  by  grant-  but  the  creditors  of  the  partner- 
ing a  new  trial.  ship,  as  such,  have  no  lien  upon 
Msop  V.   Tht  Commercial .  Ins.  the  partnership  effects  for  their 
Co.                                            451  debts.                                       Ibid. 
2.  A  new  trial  will  not  be  al-  4.    Where  real  estate  is  pur- 
lowed  merely  to  let  in  new  cumu-  chased  for  partnership  purposes, 
lative  evidence  to  points  made  at  and  on  partnership    account,  let 
the  trial.                                Ibid.,  the  legal  title  be  vested  in  whom 
wfmftf  Y.  Hou?ard.    482  it  may,  as  where  the  conveyance 

is  taken  to  the  partners  as  tenants 

NOTICE.  in  common,  it  will,  in  Equity,  be 

iS3ee  Patents,  5.  deemed  partnership  property,  and, 

PARTiTEasHir,  6, 7.  like  other  effects,  personal  estate  ; 

and  the  partners  are  the  cutuisque 

NOTICE  OF  FRAUD.  trust.    But  a  Court  of  Law  must 

Ste  EquiTT,  8, 10, 11, 12.  view  it,  in  general,  only  according 

Purchaser,  1, 2.  to  the  legal  title^                      Ibii 

5.  S!ef^2e,  that  as  between  the 

OFFICE,  TENURE  OF.  ezecutcNr  or  administrator  of  a  der 

iSSee  CoiTSTiTUTTOiT  jor  the  ceased  partner  and   his  heir  or 

United  States.  devisee,  it  is  considered,  in  Equity^ 

as  personalty.  Ibta. 

OFFICE,  TRIAL  OF  TITLE  6.  Where   purchasers  of  real 

TO.  estate,  at  the  time  of  their  pnr* 

See  MoNST  li^n  and  Received,  chase,  have  actual  or  constructive 

notice,  that   it   was   partnership 

PARTIES^  property,  it  will  be  chargeable  in 

See  Admiraltt,  8.  their  hands  with  the  payment  of 

EquiTT,  1,  2,  3, 5.  the  partnership  debts,  even  though 

Mortgage,  4, 5y  6.  they  have  no  notice  of  the  exist* 

Salvage,4,  5, 11, 13.  ence  of  these  partnership  debts. 

If  they  have  no  notice,  that  it  was 

PARTNERSHIP.  partnership  property,  they  are  ex- 

1.  In  the  absence  of  fraud  and  onerated  to  the  extent  of  (he 
breach  of  trust,  property  purchased  purchase-money  already  paid  by 
with  partnership  funds  does  not  of  them ;  and,  so  tar  as  the  purchase- 
necessity  become  partnership  prop-  money  has  not  been  paid,  that  is  a 
erty,  if  that  is  not  the  intention  of  substituted  fund,  chargeable  in 
the  parties.      Hoxie  v.  Carr.    173  their  hands  with  the  same  burthens 

2.  The  circumstance,  that  the  as  the  real  estate.  Ibid. 
payment  for  property  purchased  7.  Circumstances  under  which 
has  been  made  out  of  the  partner-  notice  will  be  implied.  Ibid, 
ship  funds,  especially  if  the  prop-  See  Asskj^nment,  1, 

erty  be  necessary  for  the  ordmary  EquiTT,  5. 

operations  of  the  partnership,  and 

be  actualhr  so  employed,  in  the  PATENT. 

absence  of  controlling  circumstan-  1.   If  the  declaration  upon  an 

ces,  will  be  decisive,  that  it  was  assignment  of  a  patenf;-rig}it  omit 

intended  to  ^e  held  as  partnership  to  state,  that  the  assignment  has 

property.                                  Ibid,  been  duly  recorded  in  the  State 

3.  Upon  a  dissolution  of  partner-  Department,  the  defect  is  cured 
ship,  each  partner  has  a  lien  upon  by  a  verdict  for  the  plaintiff. 

the  effects,  as  well  for  his  own  in-  Dobson  v.  CampheU.    319 
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%  PatenU  ftnd  specifications  an* 
Bezed  thereto  should  be  construed 
fairiy  and  liberally,  and  not  sub- 
jected to  any  over-nice  or  critical 
lefinements. 

^mes  y.  Howard.    482 

3.  Where  an  invention  is  so 
loosely  and  inaccurately  described 
in  the  specification,  that  the  Court 
cannot,  without  resorting  to  con- 
jecture, gather  what  it  is,  then  the 
patent  is  void ;  but  if  the  Court 
can  clearly  see  the  nature  and  ex- 
tent of  the  clahn,  however  imper- 
fectly and  inartificially  it  may  be 
expressed,  the  patent  is  good. 

Ibid. 

4.  A  patent  contained  the  fol- 
lowing words  in  the  description  of 
the  invention  :  "  I  do  not  claim 
the  felting,  vats,  rollers,  presses, 
wire-cloth,  or  any  separate  parts 
of  the  above  described  machinery 
or  apparatus,  as  my  invention ; 
what  \  do  claim  as  new,  and  as 
my  invention,  is  the  construction 
and  use  of  the  peculiar  cylinder 
above  described,  and  the  several 
parts  thereof  in  combination  for 
the  purpose  aforesaid."  Held,  that 
it  is  sot  the  cylinder  alone,  or  its 
several  parts,  which  are  claimed 
per  §e,  but  they  are  claimed  in 
their  actual  combination  with  the 
other  machinery,  to  make  paper. 

Ibid. 
^  5.  SetMe,  that  no  previous  no- 
tice or  claim  of  a  right  to  the  ex- 
clusive nse  of  an  invention  is 
necessary  to  enable  a  patentee  to 
maintain  an  action  for  an  alleged 
violation  of  his  patent-right.    Aid. 

PLEADING. 

Su  Admiralty,  1, 2, 4, 9, 10, 1 1 . 
Costs. 

EquiTT,6,7,8,9,ll,ia, 
Insuravce,  16. 
Jurisdiction,  2, 3, 4 
Patbrts,  1. 


POST-OFFICE. 

St€  AssieifMKNT,  4. 


PRACTICE. 

1.  It  is  the  practice  of  this 
Court,  in  all  cases  of  surprise  at 
the  trial,  by  new  matter  proving  a 
ground  material  to  either  party, 
and  clearly  made  out  by  affidavit, 
to  postpone  or  continue  the  cause. 
If  the  party  interested,  however, 
elects  to  go  on  with  the  cause,  re- 
lying upon  other  matters,  he  is 
understood  to  waive  the  matter  of 
surprise,  and  he  cannot  take  his 
chance  with  the  Jury,  and,  if  un- 
successful, then  move  the  matter 
as  a  ground  for  a  new  trial. 

^mes  V.  Howard,    483 

2.  The  defendants  cannot  pot 
in  new  rebuttinff  evidence  to  affi- 
davits of  the  ^aintiff,  offered  in 
reply  to  those  first  ofiTered  by  the 
defendants.  Jhid. 

See  EquiTT,  6. 
New  Triai- 

PURCHASER,  BOJ^^  FWE. 

1.  A  bond  JiiU  purchaser,  for  a 
valuable  consideration  and  without 
notice,  under  a  fraudulent  gran- 
tee, would  hold  the  estate  at  law 
against  the  original  grantor. 

nood  V.  Mmn.    500 

2.  QiMsre,  whether  a  bondjUde 
purchase,  for  a  valuable  considera- 
tion, without  notice,  is  a  good  bar 
in  Equity  to  a  legal  title  asserted ; 
as  it  is  to  an  equitable  title.    Ibid, 

See  EqvtTTf  8. 

mobtoaok,  7,  8. 
Partnership,  6, 7* 

RATIFICATION. 

See  BowDoiN  Collrob,  4. 

REMAINDER. 
See  Curtesy. 
Dower. 

REPRESENTATION. 
Su  Insurance,  3, 17* 

RESULTING-TRUSTS. 
See  Trusts,  1, 2. 

REVENUE. 
See  Duties* 
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REVERSION. 
See  CuRTCST* 

DOWKR. 

REVOLT,  ENDEAVOUR  TO 
COMMIT. 
See  Shipping,  5^  6, 16, 17,  18, 

19,20. 

RIPARIAN  PROPRIETORS. 
See  CoRPORATioM,  1. 

RIVER. 

See  CoRPORATioif,  1. 

liEGISIiATnRB. 

SALVAGE. 

1.  Salvage.  What  services  are 
to  be  deemed  salvage  services. 

The  Schooner  Emylous.    207 

2.  Principles  by  which  salvage 
is  regulated.  IbuL 

3.  One  eighth  allowed  under 
the  circumstances.  Ibid. 

4.  In  a  libel  for  salvage  all  the 
parties  should  be  inserted  and 
Drought  before  the  Court. 

The  Schooner  BosUm.    328 

5.  In  a  libel  in  rem,  against  a 
vessel  or  cargo  for  salvage,  the 
underwriters,  not  having  accepted 
an  abandonment,  are  not  proper 
parties.  Jhid, 

6.  Where  the  master  and  crew 
had  left  their  vessel  in  a  sinking 
condition,  and  taken  to  the  long- 
boat, and  were  picked  up  by  an- 
other vessel,  while  yet  in  sight  of 
the  wreck,  the  vessel  and  cargo, 
thus  left  are  considered,  in  Admi- 
ralty, as  derelict  Ibid. 

7.  On  appeal  in  salvage  cases, 
the  Court  or  Appeal  does  not  alter 
the  amount  of  salvage  upon  slight 
grounds,  or  inconsiaeraole  differ- 
ences of  opinion.  Itnd* 

8.  The  right  of  salvage  is  for- 
feited by  embezzlement  on  the 
part  of  the  salvors,  whether  in  port 
or  at  sea.  Mnd. 

9.  Embezzlement  by  the  salvors, 
after  the  property  is  put  into  the 
hands  of  the  Marshal,  is  a  forfeit- 
ure of  salvage ;  and  that,  whether 
ib«  custody  of  the  property  be  at 


the  time  given  to  the  salvors  or 
not.  Ibid, 

10.  The  case  of  salvage  is  an 
exception  to  the  rule,  as  to  the 
incompetency  of  witnesses  on  ac- 
count of  interest  The  salvors  are, 
from  necessity,  witnesses  as  to 
facts  occurring  at  the  time  of  the 
salvage  service  ;  but  only  as  to 
such  .facts.  Rid* 

11.  In  a  salvage  suit  in  Admi- 
ralty the  salvors,  being  parties  to 
the  suit,  are  not  competent  wit- 
nesses as  to  facts  occurring  in 
port  after  the  property  is  brought 

12.  Underwriters  cannot  make 
any  claim  for  salvage  property  in 
the  Admiralty,  unless  there  has 
been  an  abandonment  of  the  prop- 
erty to  them,  and  it  has  been  ac- 
cepted by  them. 

The  Ship  Henry  Ewbank.    400 

13.  In  salvage  cases  the  proper, 
course  is  to  make  all  the  co- 
salvors  parties  to  the  original  libel. 
And  if  any  are  omitted,  they  need 
not  file  a  new  libel,  where  the 
property  has  been  already  taken 
possession  of,  and  is  in  the  custo- 
dy  of  the  court  under  process. 
But  thev  may  bring  forward  their 
claims  by  a  suitable  allegation; 
and  thus  make  themselves  parties 
to  the  cause,  without  the  formality 
of  notice  or  process  to  the  other 
parties.  Where  different  libels 
are  filed  by  co-salvors  unnecessa- 
rily, it  is  at  the  peril  of  payine 
costs.  Ibid. 

14.  In  cases  of  derelict  the  habit 
of  Courts  of  Admiralty  is  to  allow 
one  moiety  as  salvage.  That  pro- 
portion is  not  departed  from  unless 
under  extraordinary  circumstan- 
ces. Ibid. 

15.  If  salvors,  in  effectinjf  a  sal- 
vage service,  themselves  fall  into 
distress,  and  are  relieved  by  other 
salvors,  they  do  not  lose  their 
original  right  to  salvage ;  but  the 
second  salvors  only  partake  in  the 
salvage  according  to  their  merit 
Second  ssdvors  cannot  lawfully 
make  it  a  condition  of  giving  a*- 
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flistance,  that  the  original  salvors  mate ;  bat  may  sne  in  the  Admi- 

shall  abandon  all  claims  to  sal-  ralty  for  his  wages. 

▼age.                                         Ibid,  The  Brig  Gcwet.    150 

16.  An  appeal  by  any  parties  2.  He  is  also  entitled  to  be 
interested  in  the  distribution  of  cured  at  the  expense  of  the  ship, 
flalvage,  as  to  their  shares,  brings  in  the  same  manner,  as  a  seaman. 
Qp  incidentally  a  review  of  the  And,  therefore,  if  he  is  put  on 
whole  decree,  so  far  as  the  distri-  shore  from  sickness  for  the  con- 
bution  is  concerned.                Ibid,  venience  of  the  ship,  his  expenses 

17.  In  the  distribution  of  sal-  for  medicines,  advice,  attendance, 
▼age,  the  owner  of  the  salvor  ship  and  board,  are  to  be  borne  by  the 
ought  under  ordinary  circumstan-  ship-owner.  IbidL 
ces  to  be  allowed  one  third  of  the  *i.  M  seems,  that  the  like  rule  ap- 
salvage.  In  cases  of  extraordina-  plies  to  a  master.  lb%d, 
rv  merit,  or  extraordinary  peril  to  4.  Indictment  for  maliciously 
the  ship,  he  may  found  a  claim  to  and  without  justifiable  cause  fbrc- 
higher  salvage.                         Ibid,  ing  a  seaman  on  shore,  in  a  for- 

18.  Rule  of  apportionment  be-  eiffn  port,  against  the  Crimes  Act 
tween  the  master,  officers,  and  oi  1825,  ch.  276,  §  10.  "  Malicious- 
crew  ;  and  between  co-salvors.  ly,"  in  the  Statute,  means  wilful- 

Ibid.  ly,  against  a  knowledge  of  duty^ 

19.  What  constitutes  a  case  of  **  Justifiable  cause,"  does  not  mean 
derelict                                    Ibid,  such  a  cause,  as  in  the  mere  Man- 

20.  Apportionment  of  costs  time  Law  might  authorize  a  dis- 
among  co-salvors  and  claimants,  charge ;  but  such  a  cause  as  the 

Ibid,  known    policy  of  the    American 

See  Evidence,  1.  Laws  on  this  subject  contemplate. 

Seaman,  2.  as  a  case  of  moral  necessity,  for 

the  safety  of  the  ship  and  crew^ 

SEAMAN.  or  the  due  performance  of  the 

1.  A  seaman,  whose  feet   are  voyage. 

frozen  while  in  the  ship's  boat  in  United  States  v.  Coffin.    39i 

the  service  of  the  ship,  before  he  5.  Where  the  master  directed 

is  discharged  from  the  ship  on  the  one  of  his  crew  to  be  punished  for 

return  voyage,  at  the  home  port,  ^ross  misbehaviour,  and  the  crew 

is  entitled  to  be  cured  at  the  ship's  interposed  and  prevented  the  in- 

expense  ;   and  it  is  a  charge  on  fliction  of  the  punishment ;  com- 

the  ship.  pelling  the  master,  by  acts  of  vio- 

Rted  V.  Canfield.    194  lence  and  intimidation,  to  desist 

2.  QwBre,  how  it  would  be  in  a  therefrom ;  hM,  to  be  an  endeav- 
case  of  extraordinary  service  to  our  to  commit  a  revolt  within  the 
the  ship,  in  the  nature  of  a  salvage  Act  of  Congress  of  1790,  ch.  36, 
service.    Would  it  be  a  general  [9,]  §  12. 

average  ?                                 Ibid.  United  States  v.  Morrison.    448 

See  Shipping,  2.  6.  Neither  a  previous  deliberate 

combination  for  mutual  aid   and 

SEPARATION    OP    MAINE  encouragement,  nor  any  precon- 

AND  MASSACHUSETTS.  certed  plan  is  necessary  to  briny 

See  BowDoiN  College,  25.  it  within  the  Act                     Ibia. 

7.  Desertion  during  the  voyage 

SHIPPING.  is  by  the  Maritime  Law  a  forfeit- 

1.  A  mate,  succeeding  to  the  ure  of  all  wages  antecedently  due. 

command  of  the    ship  upon  the  But  a  desertion,  to  work  this  ef- 

death  of  the    master,  does    not  feet,  must  be,  not  merely  an  ab- 

thereby   lose    his    character   as  aence  without  leave,  or  in  disobe- 
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dience  of  orders,  but  animo  non  a  revolt,  and  for  confining    the 

revtrtendi,  an  intention  to  abandon  master  of  the   ship  on  the  high 

the  ship  and  the  service.  seas,  it  is  not  necessary  to  allege, 

Cloutman  v.  Tumison,    373  that  the  master  was  at  the  time  in 

8.  If  afler  desertion  a  seaman  the  peace  of  the  United  States,  or 
offer  to  return  to  duty  in  a  rea-  that  he  was  an  American  citizen, 
sonable  time,  and  offer  amends.  United  States  v.  Thompson,  168 
and  repent  of  the  offence,  the  17.  A  cooper  of  the  ship  is  a 
master  is  bound  to  receive  him  seaman  within  the  provisions  of 
back,  as  a  case  fit  for  condonation,  the  Act.  JMd, 
unless  his  previous  misconduct  18.  The  jurisdiction  to  try  the 
would  justify  a  discharge.    Ibid,  offence  attaches    under  the   8th 

9.  By  the  Act  of  1790,  ch.  56,  section  of  the  Act  of  1790,  ch.  36, 

i29,]  a  statute  desertion  and   for-  to  the  District  into  which  the  of- 

eiture  of  wages   are  created   by  fender  is  first  brought,  or  in  which 

forty-eight  hours'  absence  without  he  is  apprehended,  in  the  altema- 

leave,  if  a  proper  entry  be  made,  tive.    So  that  the  trial  may  be  in 

on  the  day  of  the  absence,  in  the  either  District                         Ibid, 

log-book.                                  Ibid.  19.  An  endeavour  to  commit  a 

10.  The  effect  of  this  provision  revolt  may  be  complete,  as  an  of- 
18,  that  the  absence  for  such  a  fence  within  the  Act,  by  stirring 
period  is  deemed  conclusive  evi-  u{),  or  encouraging,  or  combining 
dence  of  desertion;  whereas  in  with  any  others  of  the  crew  to 
the  Maritime  Law  it  would  only  produce  a  disobedience  to  any  one 
afford  a  presumption  of  desertion,  lawful  order  of  the  master  or  ofii- 

Ibid.  cers.                                          Jbid, 

11.  The  due  entry  in  the  log-  SJO.  A  confinement  of  the  mas- 
book  is  indispensable  to  inflict  the  ter  may  be  complete  within  the 
statute  forfeiture.  If  not  made  on  Act,  by  any  moral,  as  well  as  by  a 
the  very  day  of  the  absence,  there  physical  restraint  of  the  master, 
can  be  no  forfeiture  inflicted.  Ibid,  which  prevents  his  free  movements 

12.  Desertion,  to  bring  af\er  it  and  command  of  the  ship.  But  it 
the  forfeiture  of  wages,  either  by  must  in  either  case  be  an  illegal 
the  Maritime  Law  or  by  the  Stat-  restraint ;  for  it  is  not  an  oflfence 
nte,  must  be  during  the  voyage,  for  the  seamen  to  confine  the  mas- 
and  before  it  is  ended.             Ibid,  ter  for  a  justifiable  cause,  or  in 

13.  The  voyage  is  ended,  when  justifiable  self-defence.  Ibid, 
the  ship  has  arrived  at  her  proper  21.  In  a  suit  for  wages,  or  for  a 
port  of  destination,  and  is  moored  share  in  a  whaling  voyage,  if  the 
m  safety  in  the  accustomed  place,  defence  sets  up  misconduct,  there 
althouffh  her  cargo  is  not  un-  must  be  a  special  allegation  of  the 
livered.                                    Ibid,  facts,  with  due  certainty  of  time, 

14.  Officers    and    seamen    are  place,  and  other  circumstances  ; 
bound  to  remain  by  the  ship,  and  otherwise  the  Court  will  reject  it. 
unliver  the  cargo.    If  they  do  not,  Loose  allegations  of  general  mis- 
they  are  liable  for  damages  and  a  conduct  are  insufficient 
compensation  to  the  owner.    Ibid.  Macomber  v.  TTiompson,    384 

15.  A  forfeiture  of  two  months'  22.  Damages  can  be  recovered 
pay,  deducted  for  absence  of  a  for  the  misconduct  of  a  seaman, 
second  mate  without  leave,  during  only  when  they  are  the  direct  and 
unlivery  of  the  ship,  under  the  immediate  result  of  his  acts  or 
circumstances.                         Ibid,  omissions,    not    when    they    are 

16.  In  an  indictment,  founded  remote  and  contingent ;  Causa 
on  the  Crimes  Act  of  1790,  ch.  36,  proxima  wm  remota  spedahar, 

§  12,  for  an  endeavour  to  commit  JJnd, 
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23.  Under  the  circumBtaiices, 
one  huadwd  dollar,  deducted 
from  the  share  of  the  Ubellant  m 
a  whaUog  voyage,  for  grow  caw- 
conduct.  ^^ 

SU  €■  AKTER-P  AKTT,  2,  3,  4,  5,  6. 

MATsaiAL-MsHf  1»  2, 3. 

Saltagb. 

Sbamah. 

SICKNESS. 

See  Shippiwo,  2. 

SOVEREIGNTY  OF  LEGISLA- 
TURE OF  A  STATE. 

See  CoRPORATioH,  3. 
Legislature. 

SPECIFICATION. 
;S^  Patents,  2. 

STATUTE  OP  PRAUDa 
See  Trusts,  2. 

STATUTE  OP  LIMITATIONS. 
See  Bills  of  Exchawse,  2. 

STATUTES   COMMENTED 

ON. 

ElVflLISH. 

4aBd5  Anne,  ch.16.    CoUateral 

Warranty,    2dD 


1790, 

1790, 

1790, 

1793, 

1803, 

1816, 

1825, 

1828, 


United  States. 
ch.  36.    Crimes,       168,448 
ch.  56.    Seamen,  373 

ch.  61 .    U.States  Stock,  133 
ch.  52.    Licenses,  516 

ch.  93.     Appeal,  328 

ch.  107.  Revenue,  159 

ch.  276.  Crimes,  ^4 

ch.  109.  Licenses,  516 


STOCK  OP  THE  UNITED 
STATES. 
1.  A,  owning  certain  five  per 
cent  stock  of  the  United  States, 
borrowed  $  1960  of  B  on  a  note 
payable  in  four  months,  and  made 
an  assignment  of  the  stock,  with  a 
power  of  attorney  to  transfer  it  on 
the  books  of  the  bank,  and  de- 
livered the  certificate  of  the  etock 
to  B,  who  was  to  sell  the  stock,  if 
the  debt  was  not  paid  when  due. 
A  died  before  the  note  became 
due,  insolvent  and  indebted  to  the 
United  SUtes,  who  claimed  a  pri- 
ority of  payment    The  stock  was 
never  transferred   on  the  puWic 
books  during  A's  lifetime.    After 
his  death  his  administrator    sold 
the  stock,  and  applied  the  nro- 
ceeds  to  the  payment  of  B  s  debt 
It  was  held,  that  B  took  an  equit- 
able interest  by  the  assignment  in 
the  stock,  notwithsUnding  the  Act 
of  1790,  ch.  61,  [34,]  had  declared, 
that  transfers  should  be  made  only 
on  the  books  of  the  government 
by  the  party  in  person,  or  by  hia 
attorney,  snd  that  the  payment  by 
the  administrator  was  not  a  mis- 
application of  the  assets. 
^        United  States  v.  CvtU.    133 

2.  The  Act  of  1790,  ch.  61,  [34,) 
did  not  intend  to  interfere  with,  or 
prohibit,  equitable  titles  or  claims 
on  stock ;  but  only  to  fix  the  legsJ 
title  between  the  government  and 

the  holder.  f"»; 

3.  Stock  held  by  a  trustee,  (and 
the  holder  after  an  assignment  is 
a  mere  trustee,)  is  not  sssete  m 
the  hands  of  his  administratorOT 
assignees.  ***'^ 


Maine. 

Act  of  Separation, 

Massachusetts. 
1788,  ch.  22.    Mortgages, 
1798,  ch.  77.    Foreclosure, 
1818,  ch.  15.    Mills, 

STATUTES,  CONSTRUC- 
TION  OF. 
Su  Construction. 


276 
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525 
525 


SUPPLEMENTAL  BILL. 
See  Ei^uiTT,  4. 

SUPPLEMENTAL  LIBEL. 
See  Admiralty,  5. 

SUPPLIES. 

See  Material-Men,  i,  ^,  o- 

SURPRISE. 

See  Injunction,  1. 
Practice,  1. 
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TENANT  BY  CURTESY. 
See  CuETEST. 

TENANT  IN  COMMON. 
See  Joint  Tenants,  1. 
Partnership,  4. 

TENURE  OP  OFFICE. 

Su  Constitution   of  the 
United  States. 

TITLE. 

See  EqniTT,  10. 
Jurisdiction,  6. 

TRADE. 

Su  Cod  Fishery,  3. 

TRUSTEE  PROCESS.      • 
See  Foreign  Attachment. 

TRUSTS. 

1.  Rules  as  to  the  creation  of 
resnltiiig  trusts. 

Hoxie  V.  Carr>    173 

3.  SembUf  that  the  exception  in 
the  Statute  of  Frauds  in  England 
and  MassachusettSf  as  to  resulting 
trusts,  is  merely  affirmative  of  the 
geneitd  law,  and  does  not  create 
a  saving  of  resulting  trusts,  which 
would  otherwise  have  heen  cut 
off,  unless  in  writing.  According- 
ly, in  Rhode  Island,  where  the 
Statute  of  Frauds  contains  no  such 
exception,  resulting  trusts  are  on 
the  same  footing  as  in  England 
and  Massachusetts.  Ibid. 

3.  In  Maine,  a  husband  is  enti- 
tled to  hold  a  trust  estate  of  his 
wife,  as  tenant  by  the  curtesy. 

Bohinson  v.  Codtnan»    128 

4.  Where  the  legal  estate  and 
the  trust  estate  are  co-extensive, 
(as  in  fee,)  and  both  become  vest- 
ed in  the  same  person,  there  is  a 
merger  of  the  trust  estate  in  the 
legiQ  estate.  Ibid.    121 

o.  An  administrator  has  no  au- 
thority to  sell  an  estate  held  by  his 
intestate  in  trust  for  other  persons, 
as  assets  to  pay  the  debts  of  the 
intestate.  Ibid. 

VOL.  71.  78 


UNITED  STATES,  CONSTI- 
TUTION OF. 
Su  Constitution  of   the 
United  States. 

VERDICT. 

Where  a  fact  must  necessarily 
have  been  proved  at  the  trial  to 
justify  the  verdict,  and  the  declar- 
ation omtts  to  state  it,  the  defect 
is  cured  by  the  verdict^  if  the  gen- 
eral terms  of  the  declaration  are 
otherwise  sufficient  to  comprehend 
the  proof. 

Dobson  V.  CampbeU.    319 
Su  Evidence,  3. 
Patents,  1. 

VISITATORIAL  POWER. 
Su  Corporation,  5, 6. 

WAGER  POLICY. 

Su  Insurance,  9, 10,  II. 

WAGES. 

Su  Shipping,  1, 7, 9, 13, 15, 31. 

WARRANTY. 

Su  Insurance,  17. 

WARRANTY,  COLLATERAL. 
Su  Collateral  Warranty. 

WATER. 

jSiee  Corporation,  ]. 

WAY. 

1.  Where  the  Legislature  by  a 
special  act  authorizes  a  street  or 
highway  to  be  laid  out  and  bars 
any  action  for  possession  or  dam- 
ages after  the  laying  out,  and  pro- 
Tides  for  the  damages  in  a  special 
manner,  the  owner  is  still  entitled 
to  the  fee,  subject  to  the  ease- 
ment. 

UmUd  States  V.  Harris.    31 

3.  Such  special  acts  are  to  be 
construed  in  conformity  to  the 
general  highway  acts,  unless  the 
Legislature  use  words,  which 
show,  that  the  fee  of  the  lands 
taken  is  intended  to  pass  from  the 
owner.  Ibid, 
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a  The  laying  out  of  a  highway  WILLS. 
at  the  Common  Law  and  under  See  Devise. 

the  highway  acts  of  MaBeachusetts  LBeAciEs,  1. 

does  not  deprive  the  owner  of  the 

fee,  but  only  subjects  it  to  the  WITNESS, 
easement.                               Ibid.  See  Admibaltt,  7, 8. 

Evidence,  1. 
WHALING  VOYAGE.  SAi.yAGE,  10, 11. 

Su  SHippiHe,  31,  23. 

WIDOW.  WORMS,  LOSS  BY. 

Su  Down.  Su  Insurance,  5, 6. 
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